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(3) The third situation concerns a promise or a contract which has not 
been paid for, and which has not yet been relied upon. In the law such a 
contract or promise would be called 'wholJy executory'. If such a 
promise or contract generates any liability, the liability must be promise· 
based, since it cannot be benefit-based or reliance-based. In the first two 
cases, distinct grounds exist for imposing the liability, apart altogether 
from the promise. ln this case, no such distinct grounds exist. If the 
promise is held to be 'binding' or to create some liability, it must be for 
some reason which is inherent in the promise itself. The principal 
grounds which (it is suggested) can be found for imposing such liability 
in this case are these. First, it may be said that a promise, even while 
executory, creates expectations, and that these expectations will be 
disappointed if the promise is not performed. In this sense, there is a 
similarity between a promise-based and a reliance-based liability. The 
promisee whose expectations are disappointed may feel he is worse off 
than he would have been if no promise had be~n made at all. 
Psychologically this may be true; but in a pecuniary sense, it is not. The 
party who acts in reliance may spend money which he would lose if he 
could not claim recompense from the party on whose conduct he relied. 
But the promisee who has not yet acted in reliance on a promise, and not 
yet paid any price for it, will not be worse off in a pecuniary sense merely 
because his expectations arc disappointed. 

Secondly, it may be said that contracts and promises are essentially 
risk-allocation devices, like simple bets. The nature of this device is such 
that the transaction must generally remain executory prior to the 
occurrence of the risk, and the whole point of the transaction would be 
lost if the arrangement could not be made binding for the future. 

The third possible ground for the enforcement of executory promises 
or contracts is that it may be desirable to uphold theprineipkofpromissory 
liability, even in cases where the non-performance of the promise has 
little practical effect. The argument here comes to this, that if executory 
promises are held binding (whether in law or in social custom and 
morality} then people are more likely to perform promises which have 
been paid for, or relied upon. . . 

Now it wilf be seen that many promises and contracts are likely to be 
wholly executory at the outset, but may quickly pass into one or other of 
the first two situations discussed above. A promise may be given which 
is at first executory, and only subsequently is it acted upon by the 
promisee, or paid for b)· the: promisee. In this book I suggest that once this 
happens, the ground for imposing a liability shifts. The liability becomes 
benefit-based or reliance-based, where it was previously promise-based. 
This may seem strange, and indeed, it is precisely because this seems so 
strange that it has not generally been recognized, either in law or in 
general discussion of the nature of promissory liability. This, I suggest, is 
because promise-based liability is seen as the paradigm case for discussion 
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both in law and among philosophers, and perhaps in ordinary discourse. 
One of the purposes of this book is to suggest that this is itself part of our 
cultural and legal heritage, and that an alternative perspective may be 
possible and even preferable. ·If benefit-based and reliance-based 
liabilities are taken as the paradigm cases of obligation, whether legal or 
moral, it may be suggested that promise-based liabilities are neither 
paradigmatic nor of central importance. Far from being the 'typical case 
of obligation, a promise-based liability may be a projection of liabilities 
normally based on benefit or reliance. Because these are normally found 
such powerful grounds forimposing obligations, it has been thought that 
the element of promise (express or implied) which is often combined 
with benefit-based and reliance-based liability, is itself.the ground for the 
obligation. And from this, it has been an easy move to the inference that 
promise-based liability, even without any element of benefit or reliance, 
carries its own justification. 

Much of this book is based on the conviction that this traditional 
attitude to promise-based obligations is misconceived, and that the 
grounds for the imposition of such liabilities are, by the standards of 
modern values, very weak compared with the grounds for the creation 
of benefit-based and reliance-based obligations. The protection of mere 
expectations cannot (it is suggested) rank equally with the protection of 
restitution interests (arising from benefit-based liability) or reliance 
interests (arising from reliance-based liability). A person whose 
expectations are disappointed, but who suffers no pecuniary or other loss 
from the failure to perform a promise, has surely a relatively weak claim 
for complaint or redress. No doubt if there is no excuse or justification at 
all for the failure to perform the promise or contract, the promisee may 
be felt entitled to some redress, but even then it does not follow that he 
should be entitled to demand full performance of the promise, or redress 
based on such an entitlement. Frequently, a promise-based claim is based 

. on relatively short-lived expectations; for it is where the promisor has 
(for instance) made some mistake, or overlooked some fact, that he is 
most likely to attempt to withdraw a promise. Vv'here the promisor does 
not do this, the probability is that some action in reliance (or some 
payment) will soon be performed by the promisee, and he can then claim 
the much greater protection due to reliance interests or restitution 
interests. Adoption of this alternative approach would, of course, have a 
profound effect on the conceptual pattern of moral and legal obligation, 
but to argue, as I do, that the justification for creating promise-based 
obligations is usually weak, does not mean that this approach would 
involve a serious undercutting of typical moral or legal obligations. For 
in practice, even liabilities which are usually perceived as promise-based 
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in law or social custom, are, in my terminology not exclusively promise
based at all. In fact most such liabilities are, or rapidly become, reliance
based or benefit-based, and the period during which they remain 
promise-based is usually relatively short. Indeed, in practical terms, the 
approach I advocate would tend chiefly to affect those relatively 
marginal cases in which promises are revoked shortly after they are 
given, and before they have been paid for or relied upon. 

The second ground for maintaining the binding force of a.n executory 
contract is, as I have suggested, that such a contract is essentially a way 
of allocating a risk, or perhaps of transferring a risk from one party to 
another in advance. Where: this is indeed the case (as for example:, with 
bets, or some forms of insurance) it seems that the arrangement must, if 
it is to have any point at all, be binding on the parties at the outset. But 
this argument is open to two possible answers. One is that most contracts 
are not in fact entered into for the purpose of transferring or allocating 
risks. If contracts are construed as being risk-allocation mechanisms, this 
is because they are often seen as such in the eye of the beholder. Pure risk
allocation contracts are relatively rare, and it may be that special 
considerations do apply to them. The second possible answer is that even 
in contracts of this nature an element of reliance is still needed before it 
becomes essential to maintain the integrity of the transaction. Even an 
executory insurance arrangement, for instance, could be made cancell
able so long as the insured still has time to find alternative cover. A 
person might, in principle, be given the right to withdraw from a bet on 
a race before the race is run, so long as the other party has time to place 
his own bet elsewhere at similar odds. There w.ould be nothing logically 
impossible about such a possibility though it might be inconvenient. 

The third ground for the creation of promise-based liabilities is .also, 
I suggest, very weak in comparison with the grounds for the creation of 
benefit-based and reliance-based obligations. For this ground is, in effect, 
nothing more than an argument for the use of promise-based liabilit)" as 
a subsidiary method of ensuring compliance with benefit-based and 
reliance-based obligations. There are, of course, great difficulties in 
arguing that promise-based liabilities should be observed even though 
there is no independent justification for their observance, in order that 
reliance-based and benefit-based obligations should be better observed. 
Now it cannot be claimed that the case for the enforcement of promise
based liabilities is entirely vitiated b}· these difficulties, because the fact 
that my approach is so unorthodox itself testifies to the practical strength 
of this argument. Both morally and legally, promise-based liabilities havt 
traditionally been thought worthy of protection, even where there ~as 
been no element of reliance or reciprocal benefit. It seems certam, 
therefore, that \.,·here there is some element of reliance or benefit, the case 
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for redress has been felt aforliori to be the more powerful. This too, I 
suggest, is part of the cultural hert,age which I explore further in this 
book, and it is enough to say here that the whole trend of modern times 
is against arguments of principle of this character. It appears more in 
accord with contemporary beliefs to reject the argument of principle, 
and to insist upon the difference (for example) between maintaining the' 
sanctity of a promi~e or contract because it has been relied upon, and 
because it might have been {but was not) relied upon. What is lacking is 
a theoretical or conceptual (and perhaps even linguistic) recognition of 
these differences. 

In suggesting that these ideas are, at least intuitively or implicitly, 
gaining much ground today, and in advocating open recognition of these 
facts, it does not follow that I approve or disapprove of them. The nature 
of the conflict of values which underlies this question will become clear 
during the course of this book, but in its essentials the conflict is perfectly 
plain. Promise-based liability rests upon a beliefin the traditional liberal 
values of free choice. Many still admire these values but they bring with 
them, inescapably, many other consequences which are today less 
admired, especially in England. They bring, in particular, the recognition 
that some individuals arc better equipped to exercise free choice than 
others, through natural aptitude, education, or the possession of wealth. 
And the greater is the scope for the exercise of free choice, the stror.ger 
is the tendency for these original inqualities to perpetuate themselves by 
maintaining or even increasing economic inequalities. For example, in 
contracts which really are risk-allocation arrangements, to hold the 
contract binding must, in general, favour the party who has the better 
skill and knowledge for assessing future risks. 

By contrast, other forms of liability rest on different. values. Even 
benefit-based liability, though it may tend to perpetuate existing 
inequalities of wealth, docs at least militate against increasing those 
inequalities in the way in which promise-based liabilities may do. For 
where liabilities are benefit-based, the law (or the moral norms) strive for 
a reasonable or just balance in the reciprocity of benefit; where liabilities 
are promise-based the free choice of the parties determines this balance, 
and it is inevitable that this will tend to favour those better able to 
exercise free choice. 

Reliance-based liabilities are still more hostile to the values of free 
choice. As soon as liabilities come to be placed upon a person in ·whom 
another has reposed trust or reliance, even though there is no explicit 
promise or agreement to bear that liability, the door is opened to a 
species of liability which does not depend upon a belief in individual 
responsibility and free choice. Not only is the party relied upon held 
liable without his promise, but the party relying is relieved from the 
consequences of his own actions. The values involved in this type of 
liability are therefore closely associated ·with a paternalist social 
philosophy, and a redistributive economic system. This book is not the 
place for a full exploration of these questions, but it claims at least to offer 
some explanations for the origins of the present traditional approach to 
promissory and contractual obligations. 


	
	
	
	
	




