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MEMORANDUM 
 
To:  Senior Policy Staff  
From:   Chief of Staff to Treasury Secretary Tim Geithner 
Re:  Mobile Banking & Payments  
Date:  April, 2011  
 
Dear Senior Staff,  
 
 In light of the increased activity and interest around mobile banking and 
payments, the President has requested the Treasury Department to evaluate both the state 
of mobile transactions in the United States and the adequacy of our regulatory structure in 
this area.   Next week, I have scheduled a preliminary meeting with Secretary Geithner to 
review the area and come up with some preliminary options.  
 

My own sense is that the U.S. may be behind the ball compared to other countries 
in mobile-based transactions. In addition to being a potential area of economic growth 
and innovation, other countries’ experiences indicate that the mobile phone could be a 
vehicle for reaching unbanked and underbanked populations. However, because the 
industry is still new and evolving in the U.S., it unclear to what extent, if any, current 
regulations cover the space. Absent definite regulations, certain mobile-based business 
practices may leave consumers vulnerable.  Moreover, as there seem to be a variety of 
different ways that the private sector might deliver financial mobile products in the U.S, 
we need to be mindful of whether our regulatory protections are consistent across 
functionally similar products. 
  
 I have attached the following report prepared by one of your colleagues for your 
review. The report summarizes the current state of mobile transactions in the U.S. and 
flags areas where existing regulation may be implicated. As you read the report, please 
keep the following questions in mind:  
 

• What are the risks posed by mobile transactions and are existing regulations 
adequate to deal with those risks in a consistent manner?  

• Who should have the authority to regulate mobile banking?  
• Are there particular models of mobile transactions that we want to 

encourage and others we want to discourage?  
• Finally, in terms of promoting financial innovation and maintaining U.S. 

competitiveness, how important do you think mobile transactions will be?  
 



2 
 

MOBILE PROSPECTS IN THE U.S. 

PART I: THE BUSINESS OPPORTUNITY  

A. Current State of Mobile Transactions in the U.S.   

With worldwide mobile subscriptions reaching 4.6 billion in 2010,1 mobile 
phones could represent the next frontier in the delivery of financial services, 
telecommunications and payments. In the U.S., as of mid-2010, there were 292.8 million 
wireless subscribers, representing an overall mobile penetration rate of 93 percent.2 That 
rate is estimated to reach 97 percent by 2013.3 As the traditional mobile and financial 
services sectors increasingly saturate, both telecom and financial players are likely to 
seek innovative service add-ons to retain and attract customers.4

“Mobile banking” is commonly used to refer to all financial transactions 
conducted via a mobile-based platform. This usage is misleading in the technical sense 
because not all mobile transactions will involve a bank. For instance, as this report will 
detail later, in some pre-paid models, money can be loaded directly onto the mobile 
phone then transferred to another mobile phone without going through a bank account. 
For clarity, throughout this report “mobile transactions” will be used to encompass all 
financial transactions conducted via a mobile phone.  

  

As of 2009, mobile transaction penetration, predominantly in the form of bank-led 
and Smartphone based activity, reached an estimated 6.5 percent of mobile phone 
subscribers.5 One report projects that by 2011, 61 million U.S. adults would have 
conducted mobile transactions in the previous year, a significant increase from 24 million 
in 2008 (Exhibit 1).6 Another report projects that by 2013, more than 53 million people 
in the U.S. will actively be conducting financial transactions through their mobile 
phones.7

                                            
1 AP, Number of Cell Phones Worldwide Hits 4.6B, CBS NEWS, Feb. 15, 2010, 
http://www.cbsnews.com/stories/2010/02/15/business/main6209772.shtml.   

  

2 CTIA Media, Wireless Quick Facts, Mid-Year Figures, 
http://www.ctia.org/media/industry_info/index.cfm/AID/10323 (last visited Feb. 3, 2011).    
3 CHARUL VYAS, TOWERGROUP, FROM NICHE PLAY TO MAINSTREAM DELIVERY CHANNEL: US MOBILE 
BANKING FORECAST, 2008-2013 3 (2009), http://www.usfst.com/media/white%20papers/FSTUS/issue-
10/Verisign_TowerGroup.pdf.  
4 See Jim Rosenberg, How can mobile banking be useful to banks? CGAP,  Sept. 30, 2008,  
http://technology.cgap.org/2008/09/30/how-can-mobile-banking-be-useful-to-banks/. 
5 JON PAISNER ET AL., YANKEE GROUP RESEARCH, MOBILE BANKING CREATES A BRIGHT SPOT WITHIN THE 
STRUGGLING FINANCIAL SERVICES INDUSTRY 1 (2009), 
http://us.blackberry.com/business/industry/financial/Mobile_Banking_Whitepaper.pdf.  
6 JAMES VAN DYKE, JAVELIN STRATEGY AND RESEARCH, MOBILE CONSUMER FINANCIAL SERVICES 8 (2009) 
http://www.federalreserve.gov/communityaffairs/national/2010mobile/presentations/Panel%201%20James
%20Van%20Dyke.pdf. 
7 VYAS, supra note 3, at 1.  

http://www.ctia.org/media/industry_info/index.cfm/AID/10323�
http://www.usfst.com/media/white%20papers/FSTUS/issue-10/Verisign_TowerGroup.pdf�
http://www.usfst.com/media/white%20papers/FSTUS/issue-10/Verisign_TowerGroup.pdf�
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The majority of mobile transactions in the U.S. currently occur through Internet 
banking via Smartphones.8 One prominent example is Bank of America (BoA)’s mobile 
Internet platform launched in May, 2007. 9 Now, with a 2.4 million active mobile 
banking customers, BofA holds the largest mobile banking base in North America.10 99 
percent of BofA mobile banking users managed their account balance (e.g. seeing if a 
deposit is cleared), 90 percent monitored check transaction activity (e.g. seeing if a check 
has been cleared), 50 percent transferred funds and a small growing percentage used 
location functionalities (e.g. looking up ATM location).11 BofA found increased 
customer satisfaction, followed by an increase in banking activity and some deflection 
out of BofA’s more costly call centers.12

Non-bank players are also emerging into the mobile transaction space. Starbucks, 
for instance, launched a Web-based application (app) for the iPhone and Blackberry, 
“Starbucks Card Mobile,” which allows customers to store prepaid Starbucks gift cards 
on their phone and generate a drink order barcode that can be scanned at the point of 
sale.

  

13 Other companies like Obopay function as money transmission intermediaries like 
PayPal and allow users, through an Obopay account accessible by mobile phone, to send 
and receive money through text messaging and the Internet to other phones.14 A few 
companies like BOKU allow users to pay for virtual items online using their phone 
numbers, which will then show up on their monthly phone bill like a credit card charge.15

Different technologies are also being experimented. Bling Nation, for instance, 
offers Near Field Technology (NFC) enabled stickers to allow users to “tap” the phone at 
a Bling point-of-sale device (called a “Blinger”) to make a purchase.

    

16 Bling Nation’s 
innovation gets around the relative dearth of NFC enabled locations in the U.S. By 2013, 
50 million phones are estimated to be NFC enabled in North America and Europe.17 
Installation of NFC readers at terminals or cash registers has been estimated at $200.00 
each.18 In the U.S., 140,000 merchants have installed 500,000 contactless readers, 
representing 12 percent of the 1.1 million total retail establishments in the country.19 One 
alternative to Bling Nation being explored by Visa and DeviceFidelity is contactless 
technology installed on secure digital memory (SD) cards insertable into a handset and 
compatible with existing payWave locations.20

                                            
8 PAISNER ET AL., supra note 5, at 3.   

 

9 Id. at 5.  
10 Id.   
11 Id.   
12 Id.  
13 Starbucks, Mobile Applications, http://www.starbucks.com/coffeehouse/mobile-apps (last visited March 
3, 2011).  
14 Obopay, http://www.obopay.com (last visited March, 3, 2011).  
15 BOKU, http://www.BOKU.com (last visited March 3, 2011).  
16 Bling Nation, http://www.blingnation.com/consumers/mobile-money (last visited March 3, 2011).  
17 PAISNER ET AL., supra note 5, at 7.   
18Marianne Crowe et al., Mobile Payments at the Retail Point of Sale in the United States: Prospects for 
Adoption, 9 REV. NETWORK ECON 1, 8 (2010), http://www.bepress.com/rne/vol9/iss4/2.   
19 Id. at 8.  
20 Press Release, VISA, DeviceFidelity Announces Mobile Contactless Payment Solution for iPhone (May 

http://www.starbucks.com/coffeehouse/mobile-apps�
http://www.boku.com/�
http://www.blingnation.com/consumers/mobile-money�
http://www.bepress.com/rne/vol9/iss4/2�
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Given the wide variety of emerging models in the mobile transaction space in the 
U.S., a coherent regulatory approach can be a challenge. This report will first explore the 
benefits and barriers to mobile transactions overall in the U.S. and then, in Part II, offer a 
preliminary framework for considering regulation of mobile transactions.   

B. Potential Benefits of Mobile Transactions  

1. Increase efficiency of services and transactions  

 Mobile transactions could be much more efficient than traditional methods of 
payment like cash or checks, which are high in transaction costs. In Japan, for instance, 
consumers can use their NFC mobile devices to pay for the subway, taxi rides, movie 
tickets, parking meters, vending machines, and even groceries, amounting to an estimated 
60 trillion yen ($514 billion) each year on low-value purchases (Exhibit 2).21 Compared 
to cash, contactless payment can reduce time at the point of sale by 55 percent and, 
compared to credit or debit cards, by 40 percent. 22 Contactless payment has also been 
shown to reduce individual transaction times by 10 to 15 seconds.23 A mobile phone 
serving as a “digital wallet” can thus “greatly increase the efficiency of the U.S. payment 
system by offering a payment method that would encourage the transition to electronic 
payments even for small dollar purchases.”24

 For financial institutions, mobile transaction can cut down on expenses. The 
average cost of a transaction at a branch bank location is $4.25, compared to the average 
cost of an online transaction at $0.20 (Exhibit 3).

  

25 Another estimate puts integrated 
voice response (IVR) at $0.56 and mobile transaction at $0.40 per interaction.26

 Mobile transactions can save costs in other ways. For instance, as Seoul’s subway 
system has moved from paper tickets to smart cards that can be linked to phones, it 
eliminated the need for 450 million paper magnetic stripe tickets at a savings of 3 billion 
won ($2.4 million) per year.

 

27 Additionally, from a security perspective, technology 
adopted by other countries can make mobile phones safer than magnetic stripe cards. 28

 

 
This could reduce both public and private cost associated with crime prevention and 
enforcement.   

                                                                                                                                  
17, 2010),  http://www.datamonitor.com/store/Browse/?Ntt=DeviceFidelity&N=359_354.  
21 DANIEL CASTRO ET AL., THE INFO. TECH. & INNOVATION FOUND., EMBRACING THE SELF-SERVICE 25 
(2010),  http://www.itif.org/files/2010-self-service.pdf. 
22 Id.  
23 Id. at 27. contactless chip combined with a personal identification number known as “chip-and-PIN” 
24 Crowe et al., supra note 18, at 2.  
25 CASTRO ET AL., supra note 21, at 6.  
26 VYAS, supra note 3, at 5. 
27 Tickettrends.com, Seoul Subway to Save Millions of Dollars with RFID Ticketing Technology from 
STMicroelectronics, July 8, 2009, http://www.st.com/stonline/stappl/cms/press/news/year2009/t2391.htm. 
28 This technology, known as “chip-and-PIN,” uses a contactless chip combined with a personal 
identification number. Crowe et al, supra note 18, at 5.   

http://www.datamonitor.com/store/Browse/?Ntt=DeviceFidelity&N=359_354�
http://www.itif.org/files/2010-self-service.pdf�
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2. Innovation & growth  

In the long run, the mobile platform presents an opportunity for innovation and 
value creation. While growth estimates are bound to be speculative, recent studies have 
suggested that the rise in mobile telecommunications and electronic payments each will 
generate an economic “growth dividend” in the developing world of about 0.6 percent of 
GDP.29 In the U.S., it has been estimated that more widely deployed self-service 
technology like mobile-based transactions would contribute an additional $130 billion to 
the U.S. economy annually.30

Mobile transactions, with an inherent potential for new product offerings and 
consumer value, is a prime target for financial and telecommunications providers in an 
increasingly competitive and saturated market.

  

31 As the BofA experience demonstrates, 
simply adding a Web-enabled mobile function can increase consumer satisfaction, 
increase financial transactions and reduce cost by deflecting more expensive forms of 
customer support.32 Additionally, according to one industry study, Internet mobile 
banking users bring greater value to an institution by maintaining higher average balances 
than the average customer and greater net worth than online banking users or the market 
average.33 A large untapped market potentially exists in mobile location-based services to 
send relevant, targeted offerings to consumers in real time.34

3. Reaching the unbanked and underbanked  

 Innovation around mobile-
based transactions is likely to generate growth and create value for U.S. consumers.    

An estimated 7.7 percent of U.S. households, roughly 9 million, are unbanked and 
17.9 percent of U.S. households, roughly 21 million, are underbanked (Exhibit 4).35 
Together, the number of adults in the U.S. who are unbanked or underbanked is roughly 
52 million.36  Thus, based on a 310.7 million population estimate37 and a mobile 
subscription of 292.8 million,38

                                            
29 Arnold S. Rosenberg, Better than Cash? Global Proliferation of Payment Cards and Consumer 
Protection Policy, 44 COLUM. J. TRANSNAT’L L 520, 541 (2006).  

 there are approximately 17.9 million people who do not 
have mobile phones in the U.S. Subtracting that from the number of unbanked or 
underbanked people means that there are roughly 34 million people in the U.S. who have 
mobile phones but are unbanked or underbanked.  Reaching those 34 million people 

30 CASTRO ET AL., supra note 21, at 1.  
31 Rosenberg, supra note 4, at 2.   
32 Crowe et al., supra note 18, at 5. 
33 Deborah Sumner, Financial Services Practice Lead, Mobile Banking: A Growing and Lucrative Market, 
NIELSENWIRE,  Nov. 19, 2010, http://blog.nielsen.com/nielsenwire/consumer/mobile-banking-a-growing-
and-lucrative-market/.  
34 VYAS, supra note 3, at 7. 
35 FDIC, NATIONAL SURVEY OF UNBANKED AND UNDERBANKED HOUSEHOLDS 3 (2009).  
36 Id.  
37 U.S. Census Bureau, U.S. & World Population Clocks, 
http://www.census.gov/main/www/popclock.html, (last visited Feb. 3, 2011).   
38 CTIA Media, Wireless Quick Facts, Mid-Year Figures, 
http://www.ctia.org/media/industry_info/index.cfm/AID/10323 (last visited Feb. 3, 2011).    

http://blog.nielsen.com/nielsenwire/consumer/mobile-banking-a-growing-and-lucrative-market/�
http://blog.nielsen.com/nielsenwire/consumer/mobile-banking-a-growing-and-lucrative-market/�
http://www.census.gov/main/www/popclock.html�
http://www.ctia.org/media/industry_info/index.cfm/AID/10323�


6 
 

through a mobile platform not only would create new commercial opportunity for service 
providers but also increase invaluable access to financial services for the underserved.  

Currently, in part because existing mobile transactions are predominately 
Smartphone based and bank led, people who utilize mobile banking in the U.S. tend to be 
in the higher socio-economic classes, with 62.4 percent of users with incomes of more 
than $50,000.39 There is potential in other mobile delivery models, discussed later, that 
do not rely on Smartphone and Web-browsing capabilities. A prepaid model, for 
instance, could be delivered through existing alternative financial service providers like 
check cashers, payday lenders or even retailers. Access would not require a pre-existing 
bank account and cost significantly less than alternative instruments used by the 
underbanked.40

C. Barriers to Adoption in the U.S.  

 Realization of increased financial access for the underbanked would 
require consideration of which models are better suited toward that goal.   

 Several reasons may account for the relative slow adoption of mobile-based 
transactions in the U.S. Economic barriers like the cost of investing in new technology, 
such as NFV readers may be particularly high because the U.S. already has a well 
established and widely adopted card-based payment system. Recent changes in the U.S. 
debit card regulation also eliminated the need for merchants to give receipts for small 
dollar purchases, further speeding up debit transactions.41 Moreover, unlike in other 
countries where mobile transactions has largely taken off as a more secure and efficient 
substitute for cash, the share of cash transactions in the U.S. is a mere 14 percent.42 For 
Japan, South Korea, and Spain, cash transactions make up 50, 34, and 26 percent, 
respectively, of all payments.43

 The network effects of two sided markets – the “chicken-and-egg” problem where 
consumers are willing to adopt new technology only to the extent that merchants accept 
them

  

44 – may also be particularly difficult to overcome in the U.S. because of the 
multiple parties involved in the mobile eco-system: mobile carriers, banks, handset 
manufacturers, chipmakers, merchants, consumers (Exhibit 5). Collaboration amongst 
industry players is also difficult because U.S. banking and mobile carriers have very low 
relative market concentration compared with other developed or developing countries.45

                                            
39 PAISNER ET AL., supra note 5, at 7.   

 
This means that industry-wide agreements on technology and business policies are hard 

40 See Francesc Prior & Javier Santoma, Banking the Unbanked Using Prepaid Platforms and Mobile 
Telephones in the United States (IESE Business School Uni. Of Navarra, WP-839, Jan, 2010), available at 
http://ideas.repec.org/p/ebg/iesewp/d-0839.html#provider.  
41 12 CFR §§ 205.9, 205.11 (Reg. E).  
42 V. D’Silva, Payments in Flux: Megatrends Reshape the Industry, in MOVING MONEY: THE FUTURE OF 
CONSUMER PAYMENTS 19-35 (2009).   
43 Id.  
44 See Joseph Farrell & Garth Saloner, Standardization, Compatibility, and Innovation, 16 RAND J. ECON. 
1, 70-83 (1985); Michael L Katz & Carl Shapiro, Network Externalities, Competition and Compatibility, 75 
AMER. L. REV. 3, 424-440 (1985).  
45 Crowe et al., supra note 18, at 13. 
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to come by; bilateral negotiations between a single bank and a single carrier are easier but 
the market share, and impact, of customer access and adoption is likely to be small.46

Regulations are another hindrance to development. Precisely because U.S. 
financial markets are well developed, they are subject to a complex and oft-overlapping 
web of rules, regulations and consumer protection laws. Thus, while certain developing 
countries often have flexibility to move quickly to adapt to new technological or financial 
models, the heavily institutionalized U.S. regulatory structure can be a barrier to mobile 
transactions taking off in the U.S.  Mobile transactions involve various industry entities 
that touch on areas supervised by multiple agencies: financial institutions are regulated by 
the Federal Deposit Insurance Corporation (FDIC), the Office of the Comptroller of the 
Currency (OCC), the Federal Reserve; mobile carriers are regulated by the Federal 
Communications Commission (FCC); the Federal Trade Commission oversees 
competition more generally.

  

47

Despite the plethora of potential regulators, the use of a mobile device to make 
payments and purchases does not fall neatly within the regulator bounds of any agency 
and regulators do not currently distinguish between risks stemming from payments 
initiated via a mobile phone and those from other payment methods.

 

48

 

 Depending on 
which mobile banking model or models develop in the U.S., there may be regulatory gaps 
that would need to be closed to ensure adequate consumer protection. The rest of this 
report begins to outline a functional framework for how to approach regulating mobile 
transactions by tracking four existing spheres of regulation and the degree to which 
different mobile transactions implicate the underlying regulatory risks of each.  

                                            
46 Id.  
47 Id. at 16.   
48 Id.  
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PART II: THE LEGAL FRAMEWORK  

Any model of mobile transaction likely needs to comply with the Electronic Fund 
Transfer Act (EFTA), a consumer protection regulation promulgated by the Federal 
Reserve through Regulation E. The EFTA’s primary objective is “the protection 
individual consumers engaging in electronic fund transfers.”49

 
   

The term “electronic fund transfer” is defined as:  
 
Any transfer of funds, other than a transaction originated by check, draft, or 
similar paper instrument, which is initiated through an electronic terminal, 
telephonic instrument, or computer or magnetic tape so as to order, instruct, or 
authorize a financial institution to debit or credit an account. Such term includes, 
but is not limited to, point-of-sale transfers, automated teller machine 
transactions, direct deposits or withdrawals of funds, and transfers initiated by 
telephone.50

 
  

While Regulation E similarly defines “electronic fund transfer” as including but 
not limited to point of sale, ATM, debit card, and telephone transfers, it creates an 
exemption for:  
 

(6) Telephone-initiated transfers. Any transfer of funds that: 
(i) Is initiated by a telephone communication between a consumer and a financial 
institution making the transfer; and 
(ii) Does not take place under a telephone bill-payment or other written plan in 
which periodic or recurring transfers are contemplated.51

 
 

Financial institution is defined “a bank, savings association, credit union, or any 
other person that directly or indirectly holds an account belonging to a consumer, or that 
issues an access device and agrees with a consumer to provide electronic fund transfer 
services.”52

 
 

While it may be plausible for a mobile transaction company to structure its 
business such that “recurring transfers” are not contemplated, that is unlikely to be 
sustainable as a business model. Therefore, consumers conducting mobile transactions 
are at a minimum protected by the EFTA. The EFTA is primarily a disclosure and dispute 
resolution procedure based regulation. It requires disclosure of the terms and conditions 
of transfers, notification of fees, documentation of all transfers, a process for liability 
determination for unauthorized transfers and opt-in requirement for overdraft services.53

 
  

 

                                            
49 12 C.F.R. § 205.1.  
5015 U.S.C. § 1693 (a) (6) (emphasis added).  
51 12 C.F.R. § 205.3 (a), (c) (2001).   
52 12 C.F.R. § 205.2.  
53 15 U.S.C. § 1693.  
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However, because the EFTA was drafted to cover “electronic transfers,” 
Regulation E did not contemplate the dangers unique to mobile transfers. The Federal 
Communications Commission does not address mobile payments or financial transactions 
specifically for carriers.54 Guidelines on security issues including data transmission 
security, degree of verification for account access, and the impact of a lost or stolen 
device may need to be considered. For instance, if a transfer is initiated by Short Message 
Service (SMS), the addition of full encryption is required both on the handset and over 
the air in order to achieve the same level security as a Web-based transfer.55

 

 Since SMS 
can be accessed without authorization, a lost or stolen phone presents a bigger security 
problem. These security issues implicate all types of mobile transactions.  

The next section begins to examine different mobile transaction structures – 
individual account, prepaid, money transmitter, credit – from a functional regulatory 
framework. Depending on how a company structures its mobile transactions, it may 
implicate multiple areas of regulation or not fall neatly within any one area. For instance, 
PayPal is not a bank and functions primarily as a money transmitter but it also offers a 
prepaid product that is eligible for FDIC pass-through insurance as well as a Money 
Market account that is not FDIC insured. A functional approach seeks to categorize 
various product offerings by their underlying structures and exploring existing 
regulations and flagging potential gaps. Each section will begin with a definition of the 
type of transaction, some examples and then a regulatory analysis.  

 
 
A. INDIVIDUAL  BANK ACCOUNT TRANSACTIONS 

 An individualized bank account based mobile transaction presumes the existence 
a “deposit,” that has been entrusted to a bank.56 Deposit is defined as “the unpaid balance 
of money or its equivalent received or held by a bank or savings association.”57

 While there are many variations of mobile transactions that involve banks (some 
of which raise line-drawing problems to be explored later), the most straightforward 
application of a deposit account model is an existing bank expanding its product offerings 
to allow consumers to access their bank account via a mobile platform. As previously 
mentioned, the BofA Internet mobile platform currently holds the largest mobile banking 
base in the U.S. at 2.4 million users.

 Such 
deposits, held in individual accounts, are then accessible or linked by a mobile phone.    

58

 The presence of deposits held at a bank, however, does not imply that the mobile 
transaction business is bank-led. A non-bank service provider can partner with a bank. In 
the Philippines, for instance, the telecom company SMART Communications partners 

  

                                            
54 Crowe et al., supra note 18, at 16.  
55MOBILE MARKETING ASS’N, MOBILE BANKING OVERVIEW 7 (2009), 
http://www.mmaglobal.com/mbankingoverview.pdf.  
56 See FDIC v. Philadelphia Gear Corporation, 106 S.Ct. 1931 (1986). 
5712 U.S.C. 1913(1)(1).  
58 VYAS, supra note 3, at 1. 

http://www.mmaglobal.com/mbankingoverview.pdf�
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with 21 banks, which hold “SMART Money” mobile accounts that can be opened at any 
SMART Wireless Centre or online, with the option of obtaining a Mastercard debit card 
linked to and accessible by a SMART mobile phone. 59 SMART Money accounts allow 
customers to reload, pay bills, transfer and other ATM transactions.60 SMART Money 
users have access to point of sale (POS) terminals of over 20,000 merchants accepting 
Mastercard and 7,000 ATMs.61 There are 2.3 million active SMART Money subscribers 
out of 39 million SMART voice subscribers.62 SMART charges 2.5 pesos per transaction 
(~ $0.05).63 Finally, even absent individual customer linked bank accounts, deposits can 
be pooled and held by a third-party entity at a bank in an agency or custodial capacity, 
which will entitle those deposits to FDIC pass-through insurance.64 This variation will be 
discussed in the pre-paid section.65

Regulation 

 

 Banks, as financial institutions with the unique capacity to take deposits, create 
value through the practice of fractional reserves by keeping only a portion of deposits on 
hand and investing the rest. However, this means there is always the risk of a bank run if 
all deposits are demanded at once, with the potential to turn into a bank failure and 
negatively impact the financial system overall. To maintain consumer confidence and 
prevent runs, the FDIC insures deposits up to $250,000.66

Current regulations do not prevent an existing bank from expanding its operations 
into the mobile space or a mobile platform company from partnering with a bank. But the 
situation of a non-bank commercial company, such as a telecom company, potentially 
acquiring a bank of its own is more complicated and requires further examination.   

 Banks are also subject to a 
rigorous set of regulations that control the amount of risk they can take on, including 
safety and soundness, reserve and capital requirements and activity restrictions. Because 
the function of deposit taking (a less than 1:1 reserve ratio and instant demand of funds) 
poses the underlying risk of runs targeted by banking regulation, non-bank entities that 
engage in deposit-taking functions are subject to enforcement for the unauthorized 
practice of banking. This will be useful to keep in mind as other models of mobile 
transactions are examined later.  

 
A bank or FDIC deposit insured institution can only be held by a Bank Holding 

Company (BHC) or a Financial Holding Company (FHC).67

                                            
59 CGAP, UPDATE ON REGULATION OF BRANCHLESS BANKING IN THE PHILIPPINES 5 (2010), 

 Banks and BHCs may not 

http://www.cgap.org/gm/document1.9.42402/Updated_Notes_On_Regulating_Branchless_Banking_Philip
pines.pdf.  
60 Id.   
61 Id.   
62 Id.   
63 Id.   
64 Stored Value Cards and Other Nontraditional Access Mechanisms, FDIC Op. Gen. Counsel No. 8 (Nov. 
13, 2008).  
65 See infra II.C.  
66 FDIC, Deposit Insurance, http://www.fdic.gov/deposit/ (last visited March 4, 2011).  
67 A bank holding company is any company that has control over a bank. The Bank Holding Company Act 
was enacted in 1956. and amended by the Gramm-Leach-Bliley Act in 1999.  

http://www.cgap.org/gm/document1.9.42402/Updated_Notes_On_Regulating_Branchless_Banking_Philippines.pdf�
http://www.cgap.org/gm/document1.9.42402/Updated_Notes_On_Regulating_Branchless_Banking_Philippines.pdf�
http://www.fdic.gov/deposit/�
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engage in commercial activity, unless such activity is “closely related” and “proper 
incident” to banking.68 To be closely related to banking, banks generally must have in 
fact provided the service or the service is functionally or operationally similar to a service 
banks generally provide.69 Currently, the Federal Reserve through Regulation Y, which 
implements the BHC Act, lists 14 classes of acceptable activities.70 The “proper incident” 
test is sometimes known as the “public benefits” test and, as applied by the Federal 
Reserve Board and courts, requires that the proposed activity “reasonably be expected to 
produce benefits to the public . . . that outweigh possible adverse effects . . .”71 
Conducting a travel agency business, for instance, did not qualify as a proper exercise of 
a bank’s permissible powers.72 FHCs, established by the Gramm-Leach-Bliley Act of 
1999, is a special form of BHC that meets additional safety and soundness criteria. A 
FHC can engage in expanded “financial activity” and hold a BHC as a subsidiary.73 
Commentators have observed that FHC expanded authority for financial activity does not 
deviate significantly from the previous “closely related” or “proper incident” test for 
prohibited commercial activities.74

 
  

While offering electronic or mobile banking likely qualifies as “incidental” to 
existing banks’ evolving operations, it is doubtful that a telecom whose primary business 
is clearly commercial would be able to make the same case.  
 

However, there are several exemptions to the definition of “bank” within the BHC 
Act, allowing commercial firms to establish certain subsidiaries that would not be 
controlled by the Act. The exemptions that may be relevant include an institution that 
functions solely in a trust or fiduciary capacity, a credit card company, or an industrial 
loan company or bank.75

 
   

Relevant here is the industrial loan company (ILC) exemption. An ILC is a state-
chartered depository institution insured by the FDIC. The ILC exception to the BHC Act 
was added in 1987 largely for special purpose banks that made small loans to industrial 
workers.76 Today, an ILC has nearly all commercial bank capacity, except it cannot 
provide checking accounts payable on demand if it has total assets exceeding $100 
million.77 However, an ILC can issue credit cards, take deposits (FDIC insured), and 
make loans. 78

 

 As noted above, the parent company of an ILC is not subject to regulation 
by the Federal Reserve Board under the BHC Act or the GLB Act.  

As of 2007, there were fifty-eight insured industrial banks with aggregate total 

                                            
68 CARL FALSENFELD, BANKING REGULATION IN THE UNITED STATES 164 (2d ed. 2006).   
69 See Nat’l Courier Ass’n v. Bd. of Gov’t of Fed. R.S., 516 F.2d 1229, 1237 (D.C. Cir. 1975).  
70 12 C.F.R. § 225.28(b) (1999).  
71 12 U.S.C. § 1843 (J) (2)(A)  (2010).  
72 See Arnold Tours, Inc. v. Camp, 472 F.2d 427 (1st Cir. 1972).  
73 12 U.S.C. § 1843(k) (1999).  
74 FALSENFELD, supra note 64, at 164. 
75 12 U.S.C. § 1841(c)(2).  
76 U.S. TREASURY DEP’T, FIN. REGULATORY REFORM: A NEW FOUNDATION 35 (2009).   
77 12 U.S.C. § 1841 (c) (2) (H). 
78 Id.  
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assets of approximately $177 billion; fifteen of those were subsidiaries of non-financial 
(i.e. commercial) firms.79 In 2005, the leading discount retail giant, Wal-Mart applied for 
an ILC charter in Utah. Wal-Mart’s application stated that “the principal business of the 
Bank is to serve as the required depository institution sponsor into the electronic payment 
systems in connection with retail sales by Wal-Mart and its subsidiaries” with functions 
including providing Wal-Mart access to Automated Clearing house (ACH), processing 
debit card transactions, becoming a depository institution of Visa and Mastercard 
networks, and offering short term certificates of deposit to non-profits and individual 
investors.80 The upshot of the ensuing controversy primarily surrounding Wal-Mart’s 
possible intentions to overwhelm the consumer financial services sector was that the 
FDIC, citing reasons of safety and soundness risk, extended the moratorium on the Wal-
Mart application but withheld judgment on future commercial ILCs until further 
research.81

 

 The FDIC notice, however, is telling of the agency’s attitudes towards future 
commercial ILC applications, stating:  

Industrial banks that are owned or controlled…by commercial companies 
continue to present concerns. Under current law, commercial companies would 
not be allowed to acquire a thrift or a bank, other than an industrial bank and 
would not have a Federal Consolidated Bank Supervisor. In many instances, 
commercial activities are the predominant, if not sole, business of such 
companies. In such circumstances, not only would consolidated supervision not 
be present, but the current supervisory process and infrastructure may not produce 
the safeguards that the FDIC believes could be helpful in identifying and avoiding 
or controlling, on a consolidated basis, the safety and soundness risks and the 
risks to the Depository Insurance Fund that may result from that kind of 
company-ownership model.82

 
    

A strong narrative exists in history of U.S. banking regulation that commerce and 
banking ought to be separated, even if in practice there is often mixing of the two.83 
While there have been certain exceptions, Congress has always closed the loopholes once 
they became over-utilized. This pattern may be playing out again with the ILC. Since 
Wal-Mart’s well-publicized application for an ILC, there has been movement in Congress 
to close this loophole. The Obama administration has proposed that ILCs become BHCs 
because “formation of an ILC has been a common way for commercial companies and 
financial firms (including large investment banks) to get access to federal bank safety net 
but avoid the robust government supervision and activity restrictions of the BHC Act.”84

                                            
79 Moratorium on Certain Industrial Bank Applications and Notices, 72 Fed. Reg. 23, 5291 (Feb. 5, 2007) 
[hereinafter ILC Moratorium]    

 
The 2010 Dodd-Frank bill imposed a three-year moratorium on approval of ILCs 
exemptions pending a Government Accountability Office (GAO) study on whether 

80 Wal-Mart Bank Industrial Bank Application Package, Utah Dep’t of Fin. Inst. Fed. Deposit Ins. Corp., 
(Jul. 2005) (public file).  
81 ILC Moratorium, supra note 17, at 5291-93.  
82 ILC Moratorium, supra note 74, at 5293. 
83 See e.g. Joseph Haubrich & João AC Santos, Alternative Forms of Mixing Banking and Commerce: 
Evidence from American History, 12 FIN. MKTS., INST. & INSTRUMENTS 2 (2003).  
84 U.S. TREASURY DEP’T, supra note 72, at 35.  
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eliminating the bulk of exceptions to the BHC Act’s definition of “bank” – including 
credit card banks, ILCs, trust companies – are “necessary . . . to strength the safety and 
soundness of institutions or the stability of the financial system.”85

 
 

B. PREPAID TRANSACTIONS  

A prepaid transaction entails accessing a pre-stored amount on a device, card or 
other instrument, including a mobile phone. Prepaid instruments currently can be divided 
up into two broad categories: (1) merchant or “closed loop” products and (2) bank-linked 
or “open loop” products.86 Closed loop prepaid products allow customers to pay at a 
single or cluster of merchants, commonly in the form of a gift card. These prepaid 
products do not provide access to money at a depository institution because the merchant 
has been prepaid through the sale of the card or other prepaid instrument.87 Open loop 
prepaid products are different because they provide access to money at a depository 
institution, enabling the customer to conduct point-of-sale transactions as if holding a 
regular bank card.88

A closed loop prepaid mobile example mentioned earlier is Starbuck’s “Starbucks 
Card Mobile” app.

 An open loop prepaid product thus overlaps functionally with a 
bank-issued debit card (and indeed are issued by banks) but with the difference being that 
there is no individual customer bank account even though the funds accessed reside 
within a depository institution. Closed loop and open loop systems hold different 
regulatory implications, as will be explained.  

89 The app allows consumers to store prepaid Starbucks gift card 
information and enter order information while in line at the store. A bar code is generated 
on the mobile screen and scanned by a Starbucks employee at the point of sale and the 
amount deducted from the Starbucks card. The app also allows the consumer to check 
their balance and reload with any major credit card. This payment option is now available 
at 6,800 U.S. Starbucks, and all U.S. Target stores.90

A non-mobile open loop example is the Visa Gift Card, which offers reloadable 
prepaid card that is accepted anywhere Visa is accepted.

  

91 A mobile-based open loop 
prepaid product is offered by Globe Telecom’s wholly owned subsidiary G-Xchange, Inc 
(GXI) in the Philippines. Clients preload “GCash” into electronic “wallets” from which 
they can make payments via SMS to other GCash customers.92

                                            
85 H.R. 4173 § 603 (2010).   

 Value in GCash accounts 

86 Stored Value Cards and Other Nontraditional Access Mechanisms, FDIC Op. Gen. Counsel No. 8 (Nov. 
13, 2008). 
87 Id.  
88 Id.  
89Starbucks, Mobile Applications, http://www.starbucks.com/coffeehouse/mobile-apps (last visited March 
3, 2011). 
90 Id.  
91 See Visa Gift Card FAQ, http://usa.visa.com/personal/cards/prepaid/gift_card_faq.html#anchor_2 (“The 
Visa Gift card is a prepaid card welcome everywhere Visa Debit cards are accepted. Visa Gift cards are 
loaded with a set amount of funds on the card and can be used for multiple purchases for as long as value 
remains on the card. It puts the power of choice in the hands of your friends and family.”) (last visited Apr. 
12, 2010).   
92 CGAP, supra note 58, at 7.  

http://www.starbucks.com/coffeehouse/mobile-apps�
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are pooled and deposited per internal GXI policy on a 1:1 basis in several commercial 
bank accounts under GXI’s name.93 Customers can cash in and out at 2,750 Globe owned 
stores and outlets of GCash partners registered as remittance agents.94 6,000 merchants 
accept GCash for purchases. Currently, there are 1.2 million active GCash subscribers out 
of 23 million Globe voice subscribers. Globe charges 2.5 pesos per transaction (~ 
$0.05).95

Regulations 

   

 The FDIC General Counsel recently clarified that because closed loop products 
do not provide access to money at a depository institution, there is no “deposit” to be 
covered by FDIC insurance.96

 With regard to open loop products, the FDIC will only insure such products if the 
following conditions are met (1) “the account records of the insured depository institution 
must disclose the existence of the agency or custodial relationship,” for instance “ABC 
Company as Custodian for Cardholders (2) “the records of the insured depository 
institution or records maintained by the custodian or other party must disclose the 
identities of the actual owners and the amount owned by each such owner” and (3) the 
funds in the account actually must be owned (under the agreement among the parties or 
applicable law) by the purported owners and not by the custodian.”

 This means that consumer funds in closed loop products 
are not guaranteed in the case of issuing company insolvency and not guaranteed in the 
event of the issuing company’s bank’s failure.  

97 When these 
requirements are met, the FDIC provides “pass-through” insurance coverage, whereby 
the coverage “passes through” the agent to the holders.98 PayPal, for instance, while 
normally serves as a mere intermediate money transmitter,99

(1) PayPal, as your agent, will place your funds in a pooled account at an 
unaffiliated FDIC-insured bank or savings institution, which is eligible for pass-
through FDIC insurance coverage; or (2) you can elect to earn a return on your 
funds by enrolling to invest all funds that you receive into the PayPal Money 
Market Fund.

 allows users to hold 
balances in one of two ways:  

100

Option (1) is eligible for FDIC pass-through deposit insurance, which “protects . . . only 
against the failure of the bank at which PayPal places your funds, and does NOT protect 
you against PayPal’s insolvency.”

 

101

                                            
93 Id.   

 Separately, PayPal states, “through the terms of our 

94 Id.   
95 Id.  
96 FDIC Op. Gen. Counsel No. 8, supra note 85.  
97 Id.  
98 Id.  
99 See infra Part II.C. 
100 PayPal–FDIC Pass-Through Insurance, http://www.paypal.com/cgi-bin/webscr?cmd=p/gen/fdic-outside 
(last visited Mar. 27, 2011).  
101 Id.  

http://www.paypal.com/cgi-bin/webscr?cmd=p/gen/fdic-outside�
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User Agreement, we believe that your funds will also be protected from any claims of 
PayPal’s creditors and will be returned to you even in the unlikely event of a PayPal 
insolvency.” Option (2), the Money Market Fund, is not FDIC insured, and thus may lose 
value. Thus, currently, other than companies’ voluntary user agreements, consumer funds 
placed into prepaid instruments in both closed loop and open loop systems are not 
guaranteed against company insolvency. Functionally, if such companies only keeps a 
fraction of those funds on reserve and invests the rest, then the risk of a run is present just 
as with a depository institution. While the FDIC “encourage[s]” that information 
concerning FDIC insurance coverage to be displayed on prepaid instruments, such 
disclosure is not mandatory.102

An additional set of regulations is implicated by prepaid instruments, covering 
both closed loop and open loop systems. The Credit Card Accountability Responsibility 
and Disclosure Act (Credit CARD Act), itself primarily concerned with consumer credit 
practices, specifically contained a title pertaining to stored value cards.

    

103 The heart of 
Title VI is consumer protection in the form of categorical restrictions on dormancy fees 
and expiration dates. No dormancy fee is allowed unless there has been a minimum 12 
months of non-use, the terms must be stated clearly and conspicuously and only one fee 
per month can be charged.104 All other fees are prohibited other than a one-time initiation 
fee.105 No expiration date is allowed unless it is at least five years after issuance or the 
last reload, and the terms must be stated clearly and conspicuously.106

 
 

Title VI, amending the Electronic Fund Transfer Act (EFTA), divides stored value 
instruments into three covered categories: general use prepaid cards (reloadable “card or 
other payment code or device” redeemable at multiple merchants), gift certificates (non-
reloadable “electronic promise” that is redeemable at a single or affiliate merchant) and 
store gift cards (reloadable “electronic promise, plastic card, or other payment code or 
device” that is redeemable at a single or affiliate merchant).107

 

 Taking GCash as a model, 
mobile prepaid cards would likely fall under general use prepaid cards because they 
would be reloadable and redeemable at multiple merchant locations.  

 Title VI also contains several exemptions. The relevant exemption describes, “An 
electronic promise, plastic card, or payment code or device that is…(ii) reloadable and 
not marketed or labeled as a gift card or gift certificate.”108 For instance, Visa, in addition 
to its Visa Gift Card (which presumably would fall outside of the exemption), also offers 
an AccountNow Prepaid Visa Card which is marketed as an alternative to check-cashing 
services and thus not covered by Title VI.109

                                            
102 FDIC Op. Gen. Counsel No. 8, supra note 85. 

 Visa charges a $9.95 monthly maintenance 

103 Pub. L. No. 111-24, Title VI §401-403, 123 Stat. 1752 (to be at codified at 18 U.S.C. 1693 § 915-921) 
[hereinafter Title VI].   
104 Title VI, supra note 88, at § 915 (a)-(c). 
105 Id.  
106 Id.  
107 Id.  
108 Id. at § 915 (a)(2)(D).  
109 See Account Now, http://www.accountnow.com (last visited Apr. 12, 2010).  

http://www.accountnow.com/�
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fee, and an ATM withdrawal fee of $2.00 per transaction.110

 

 It is unclear what the 
rationale is behind the categorical exemption for non-gift card prepaid cards if the 
underlying concern is predatory and unfair consumer practices.  

Likewise, mobile prepaid instruments can easily be designed to fall comfortably 
within the exemption in resembling an alternative to check-cashing rather than a gift card, 
allowing a fee scheme similar to Visa’s AccountNow Card. Such an instrument would 
function within an open loop system where customers can pay using their prepaid phones 
at multiple merchants like GCash in the Philippines or the way the Visa AccountNow 
Card currently works. The fee structures of such prepaid mobile transactions will likely 
be unregulated under the current regime, presenting the risk that uninformed consumers 
may pay unfair or hidden fees for prepaid mobile transactions. On the other hand, to the 
extent mobile transaction companies achieve an economy of scale and can rely on 
relatively low per transaction fees, they could present a cheaper alternative to current 
general prepaid cards like AccountNow.  

C. LICENSED TRANSMITTER  

A mobile transaction provider under a licensed transmitter model serves as an 
intermediary with a platform that facilitates payments and transfers. Unlike a bank-linked 
or prepaid model, the provider would not accept or keep any customer funds. Revenue 
will likely come from transaction fees and interchange fees. To the extent that a customer 
can link payment from a source not tied to a bank account, this model also has the 
potential of reaching the underbanked and unbanked.   

 
A prominent U.S. example of a licensed money transmitter is PayPal. PayPal links 

existing funding sources of the sender to the receiver’s bank account. A transaction is 
initiated by  a sender who chooses from any one of multiple funding sources, including 
credit cards, bank accounts, and gift certificates. Receivers then choose from any one of 
multiple withdrawal sources to receive the funds, including direct to their bank accounts, 
a check, or a debit card. Both buyer and seller deal with PayPal and PayPal, in turn, 
handles all the transactions with the acquiring bank, issuer, and credit card companies 
(Exhibit 6).  In a purchase transaction, for example, PayPal charges the seller (i.e. the 
receiver of the payment) a fee of 2.9% to cover the interchange fees it will have to pay 
the credit card company and acquiring bank plus an additional $0.30 per transaction.111

 Obopay, a non-bank U.S. based private company, offers peer to peer (P2P) mobile 
functions with the potential for merchant payments as well.

  

112

                                            
110 Id. 

 Obopay, set up analogous 
to PayPal, allows users to sign up for a Obopay Account to which they can add funds to 
from their bank, debit or credit accounts. Users can then, through any mobile phone, send 
and receive money through text messaging and the Internet to other phones. Obopay 
charges $0.25 to send any amount up to $10,000 and nothing to receive a payment 

111 PayPal, Transaction fees for domestic payments,  https://www.paypal.com/cgi-
bin/webscr?cmd=_display-receiving-fees-outside&countries (last visited April 14, 2010).    
112 Obopay, http://www.obopay.com (last visited March, 3, 2011). 

https://www.paypal.com/cgi-bin/webscr?cmd=_display-receiving-fees-outside&countries�
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(Exhibit 7). It is unclear what Obopay’s market share or revenue is, although they have 
reported raising $100 million in financing, including from investors like Nokia, mobile 
phone chipmaker Qualcomm and Citibank.113 While Obopay has partnered with U.S. 
carriers like AT&T, Verizon, and Essar and banks like Citi and YES Bank, its potential to 
be an open, ubiquitous, and interoperable model may be promising to the more 
widespread adoption of mobile payments.114

Regulations 

  

Around three-fifth of states have regulate and license money transmitters.115

With slight variation, most states define the regulated activity as:  

 The 
regulatory concern is that non-bank money transmitters facilitate criminal activity 
through money laundering that is hard to trace and detect.  

Selling or issuing payment instruments, engaging in the business of receiving 
money for transmission of transmitting money, exchanging payment instruments 
or money into any form of money or payment instrument or receiving money for 
obligors for the purpose of paying the obligor’s bills, for compensation or in the 
expectation of compensation.116

The term “transmitting money” includes transmission within the U.S. or abroad 
by payment instrument, wire, facsimile, electronic transfer, courier or otherwise.

  

117

The typical requirements of money transmitter laws is the maintenance of a 
license, post of a surety bond (ranging from $25,000 to upwards of $1 million), a 
specified level of net worth (ranging from $5,000 to $100,000, usually a function of the 
number of offices or agents of the licensee).

 The 
regulatory language tends to be purposely broad with catch-all provisions in order to 
cover the space for non-bank businesses engaging in financial transfers, and thus likely 
covers mobile-based transmissions.   

118

                                            
113 Jennifer L. Schenker, Obopay Turns Mobile Phones into Banks, BUSINESSWEEK, Dec. 7, 2009, 

 Licensees are subject to periodic 
inspection by state regulators to ensure compliance and operation safety and other 

http://www.businessweek.com/globalbiz/content/dec2009/gb2009126_276888.htm.  
114 See Navi Radjou, Mobile Banking’s Next Big Market: The United States?, HARV. BUS. REV. BLOG, Oct. 
28, 2009, http://blogs.hbr.org/radjou/2009/10/mobile-bankings-next-big-market.html.  
115 The following states have laws requiring money transmitters to obtain state licenses: Arizona, 
California, 
Colorado, Connecticut, Delaware, District of Columbia, Florida, Idaho, Illinois, Indiana, Kansas, 
Louisiana, Maine, Maryland, Massachusetts, Minnesota, Nebraska, Nevada, New Jersey, New York, North 
Carolina, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Vermont, Virginia, West Virginia. 
Andrea Lee Negroni, Goodwin Proctor LLP, Risky Business: State Regulation of Money, CLEAR NEWS, 
2003, 
http://www.goodwinprocter.com/~/media/Files/Publications/Attorney%20Articles/2003/Risky_Business_S
tate_Regulation_of_Money_Transmitters.ashx.  
116 See e.g. Ariz. Rev. Stat. §§ 6-1201, 6-1202. 
117 Id.  
118 Negroni, supra  note 90, at 2. 

http://www.businessweek.com/globalbiz/content/dec2009/gb2009126_276888.htm�
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consumer disclosures. Money laundering concerns have heighted after September, 2001 
as an issue of national security; Title III of the USA Patriot Act, known as “The 
International Money Laundering Abatement and Anti-Terrorist Financing Act of 2001” 
increased documentation and information sharing requirements to enhance law 
enforcement’s investigatory tools to combat money laundering.119 Even with more 
regulation, the difficulty of enforcing and detecting money launderers and lack of state 
resources results in under-enforcement.120

While PayPal’s model was initially challenged as unauthorized banking that 
needed to be subject to federal banking regulation, the FDIC issued an advisory letter in 
2002, stating that it did not consider PayPal to be a bank or savings association because it 
does not accept deposits as defined by federal law requiring a banking charter, “PayPal 
does not physically handle or hold funds placed into the PayPal service.”

 

121 PayPal 
nonetheless needed to obtain state money transmitter licenses, which it has now done so 
for 36 states.122 Despite this finding, as described earlier section on prepaid products, 
PayPal has begun to allow its users to keep a balance through either a pooled FDIC pass-
through insurance account or an uninsured money market account.123 Both of these 
features do not formally qualify as taking “deposit” because “deposit” is defined “the 
unpaid balance of money or its equivalent received or held by a bank or savings 
association.”124

D. CREDIT BASED  

 However, from a function perspective, if PayPal nears insolvency and 
consumers attempt to withdraw all their funds at once, unless PayPal voluntarily keeps 
the prepaid funds on a 1:1 basis, consumers will not be able to get their money back.  

 In a credit based transaction, customers can charge payments or purchases on 
credit to be paid at a later time, for instance through a monthly phone bill. This structure 
essentially functions as a short-term credit product similar to a credit card. Mobile credit 
could theoretically be extended by a bank, a mobile service carrier or another 
independent entity.   

One example of this was the “Text Haiti” campaign supported by the major U.S. 
wireless carriers during the 2010 Haiti earthquake relief. Mobile subscribers were able to 
SMS the amount of their donation to a number and the charge would then appear on the 
subscriber’s next monthly phone bill. The campaign raised a record breaking $24 million 
in the first week it was launched.125

                                            
119 Pub. L. No. 107-56, 115 Stat. 272 (2001), available at http://www.fincen.gov/statutes_regs/patriot/. 

 Non-profits have begun to utilize the “Text Haiti” 

120 Negroni, supra  note 90, at 2.  
121 Troy Wolverton, Fed: PayPal Not A Bank, CNET NEWS, Feb. 06, 2003, http://news.cnet.com/2100-1017-
858264.html. See also Letter from Alvin A. Narin, Assistant Counsel, State of New York Banking Dep’t, to 
John D. Muller, Gen. Counsel & Sec’y, PayPal, Inc. (Jun. 3, 2002), available at 
http://www.banking.state.ny.us/legal/lo020603.htm. 
122 PayPal–State Licenses, https://www.paypal.com/cgi-bin/webscr?cmd=p/ir/licenses-outside (last visited 
Apr. 12, 2010).  
123 See supra Part II.B.  
12412 U.S.C. 1913(1)(1).  
125 John Schriffen, Donations for Haiti Surge Through Text Messages, NBC NEWS, Jan. 19, 2010 
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model. For instance, mobilegiving.org, contracts with major mobile service providers to 
raise money for charities.126 The mobile user may text various messages corresponding to 
a fundraising campaign and the donation shows up on the user’s phone bill as “Mobile 
Giving Foundation.”127 Once the user pays the phone bill (within 30 days), mobilegiving 
will remit the amount to the charitable organization.128 The wireless operator then remits 
the full donation amount to mobilegiving, which usually takes a fee, then remits the rest 
to the charity.129 This service can only currently be utilized by organizations with 501(c) 
(3) status.130

There are a number of smaller start-ups emerging with new products in recent 
years under the banner of “carrier billing payment solutions.” The software company 
BOKU, for instance, allows users to purchase virtual and digital goods online (e.g. a 
Facebook “gift”) using a mobile phone option just as one would select a credit card 
payment option on a merchant’s website.

   

131  The customer enters their phone number and 
carrier on the payment page, BOKU sends an instant SMS to the phone, and the 
consumer texts back “Y” to complete the transaction (Exhibit 8).132  The amount then 
shows up the consumer’s monthly phone bill. 133

 

 BOKU states its value proposition as 
follows:  

BOKU lets you buy online with your mobile phone number. The charge goes to 
your phone bill. . . In 60+ countries with more than 220 different carriers, 
consumers use BOKU to buy online. Only 2 billion people have credit cards, but 
5 billion mobile phones. BOKU also has the simplest API’s in the industry – we’ll 
help you get set up, and help you make more money.134

Regulations 

  

The extension of credit is subject to a host of consumer protection regulations on 
both the state and federal level based on the real or perceived prevalence of unfair or 
usury practices within the consumer credit industry. Federally, there is the Equal Credit 
Opportunity Act (Regulation B), Fair Credit Reporting Act (Regulation V), Truth in 
Lending Act (Contained in title I of the Consumer Credit Protection Act), Unfair or 
Deceptive Practice Acts or Practices (Regulation AA).135

                                                                                                                                  
http://www.nbcwashington.com/news/local-beat/Donations-for-Haiti-surge-through-text-messages-
82113512.html

 The Credit CARD Act of 2009 
additionally sets up restrictions for disclosures, interest rates and billing and payment 

.   
126 See Mobile Giving Foundation, http://www.mobilegiving.org/ (last visited March 3, 2011).  
127 Id.   
128 Id.  
129 Id.  
130 Id.   
131 BOKU, http://www.BOKU.com (last visited March 3, 2011). 
132 Id.  
133 Id.  
134 Id.  
135 See Federal Reserve Board, Regulations, http://www.federalreserve.gov/bankinforeg/reglisting.htm (last 
visited Apr. 18, 2010). 
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practices.136

 

 States often have additional, more stringent restrictions on credit practices. 
These set of regulations are heavily disclosure based with some categorical rate and fee 
caps; the extent to which of these regulations need to be complied will depends on what 
type of entity is extending the credit and whether a charge on a phone will be considered 
an extension of credit.  

Because the Bank Holding Act creates an exception for “credit card banks,” it is 
conceivable for a mobile transaction company or an existing telecom provider to create a 
subsidiary credit card company which fulfills the criteria of the exception set out by the 
Bank Holding Act:   
 

(F) An institution, including an institution that accepts collateral for extensions of 
credit by holding deposits under $100,000, and by other means which— 
(i) engages only in credit card operations;  
(ii) does not accept demand deposits or deposits that the depositor may withdraw 
by check or similar means for payment to third parties or others;  
(iii) does not accept any savings or time deposit of less than $100,000;  
(iv) maintains only one office that accepts deposits; and  
(v) does not engage in the business of making commercial loans.137

 
  

The 2010 Dodd-Frank Wall Street Reform and Consumer Protection Act imposed 
a three-year moratorium on approval of credit card bank exemptions pending a 
Government Accountability Office (GAO) study on whether eliminating the bulk of 
exceptions to the BHC Act’s definition of “bank” – including credit card banks, ILCs, 
trust companies, and savings – is “necessary . . . to strength the safety and soundness of 
institutions or the stability of the financial system.”138

 

 The continued viability of credit 
card banks is thus questionable.  

 

                                            
136 See Federal Reserve Board, New Credit Card Rules Effective Feb. 22, 
http://www.federalreserve.gov/consumerinfo/wyntk_creditcardrules.htm (last visited March 3, 2011).  
137 12 U.S.C. § 1841(c)(2)(F)  
138H.R. 4173 § 603 (2010).   

http://www.federalreserve.gov/consumerinfo/wyntk_creditcardrules.htm�
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Exhibit 1: Five-year forecast for mobile banking adoption in the United States  

 
Source: Javelin Strategy & Research, 2009.  
 
 
Exhibit 2: Mobile NFC Payment at Railway Station in Japan   
 

 
Source: CASTRO ET AL., 2010. 
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Exhibit 3:  Estimated average bank transaction costs, by technology  
 

 
Source: CASTRO ET AL., 2010.  
 
Exhibit 4: Results of FDIC national household survey of unbanked and 
underbanked households 

 
Source: FDIC, 2010.  
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Exhibit 5: Mobile banking ecosystem  

 
Source: James Van Dyke, “State of the mobile world,” February 23, 2010, paper presented at “Cash, Check 
or Cell Phone?” Protecting Consumers in a Mobile Finance World Conference, Federal Reserve Board, 
Washington DC. 
 
 
 
 
Exhibit 6: How PayPal Works 

 
Source: Dickson Chu, “PayPal and Mobile, Evolution or Revolution?” February 23, 2010, paper presented at “Cash, 
Check or Cell Phone?” Protecting Consumers in a Mobile Finance World Conference, Federal Reserve Board, 
Washington DC. 
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Exhibit 7: Obopay fee structure  

 
 
Source: obopay.com  
 
Exhibit 8: BOKU’s Pay by Mobile (Paymo)  

 
Source: paymo.com  


