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MEMORANDUM 
 
To:  Partner, XYZ LLP 
From:  Associate ABC 
Re:  Institutional Options for creation of a Lottery-based Savings Account  

 
PART I: SUMMARY 

 
Our client wants to set up a depository institution in the United States to offer lottery-based 

savings accounts. Based on research into the success of lottery-based savings accounts in other 
jurisdictions, our client believes that these accounts could attract many new customers into the U.S. 
banking sector and generate substantial profits for the firm that first succeeds in marketing these 
products on a wide-scale basis in the United States.  With lottery-based savings accounts, customers 
would deposit money into accounts at our client’s depository institution. While the principal deposited 
would be secure, the interest would take the form of a chance to win cash prizes. Customers would not 
lose any of the principal on their deposit, but they would forgo any interest on their deposits in order to 
have the chance to win higher value prizes.  Studies have shown that lotteries have a highly regressive 
implicit tax rate (because those in the lowest income brackets spend a higher percentage of their 
incomes on lottery products than those in higher income brackets)1 and that lottery-based savings 
products have been especially successful among low-income customers in other countries.2  Our 
client’s product could encourage savings in the United States especially among those who need it the 
most. 

 
Our client has asked to evaluate which form of depository institution – bank, thrift, or possibly 

credit union – is best suited for offering lottery-based savings accounts in the United States. 
 
One option is a federally chartered bank or thrift.  The advantages of setting up the depository 

institution as a federal commercial bank charter or thrift charters are that a consistent regulatory 
structure of a national charter would apply if the client wanted to do business across the country and 
the national charter would also allow our client to take advantage of a broad preemption clause. 
However, this structure carries substantial legal restrictions. Federally chartered banks and thrift 
charters are expressly prohibited from conducting lotteries, and relevant regulatory agency (the OCC or 
the OTS) would have to be convinced that the lottery-based savings product does not involve a 
“lottery” within the meaning of the relevant statute but instead may be in the nature of sweepstakes or 
an equity-linked certificate of deposit.  The client may request the OCC or the OTS as the case may 

 
1 Charles T. Clotfelter & Philip J. Cook, Implicit Taxation in Lottery Finance, 40(4) National Tax Journal 533-546 (1987). 
2 Mauro Guillen & Adrian Tschoegl, Banking on Gambling: Banks and Lottery-Linked Deposit Accounts, 21(3) Journal of 
Financial Services Review 219-231 (2002). 



 

be, to issue an advisory opinion authorizing the lottery-based savings product. However in either case, 
there is a risk that in the face of an express prohibition on lotteries for both federal bank charters and 
thrift charters, the courts may find the relevant agency’s interpretation impermissible or that a lottery-
based savings product exceeds the reasonable bounds of the agency’s discretion.  The client may 
consider setting up the lottery-based savings account through a state chartered bank since state 
regulators may be more flexible3. However, such an institution would likely meet similar legal issues 
in each state it seeks to operate in, regulatory challenges from the FDIC or the Federal Reserve and 
additional costs without the benefits of a national charter.   

 
The alternative option for our client would be a credit union charter.  A credit union charter 

would not be without its problems, however, including possible conflicts with state lottery laws and 
federal gambling statutes. Credit unions may also be structurally unsuitable to run a feasible lottery-
based savings program.  Generally these institutions cannot do business with the general public due to 
charter limitations on the size and the need to deal exclusively of a group with a common bond of 
occupation, association, or residence.4 These restrictions would impede marketing of the product to a 
wider customer base. A federal credit union, being limited in size, may not be able to acquire enough 
accounts and thus may not be able to offer big enough payouts to incentivize participation or to 
establish the necessary infrastructure for a lottery-based savings product to succeed.  Further, credit 
unions are in the nature of cooperatives and not privately owned. The net income of a credit union is 
generally distributed to the members in the form of dividends and interest.5  Therefore the profits for 
our client would have to be structured through some form of payout by the credit union, for example 
through a licensing arrangement.  

 
This memorandum summarizes legal aspects of the options facing our clients and it is intended 

to provide the basic background necessary for our upcoming meeting at which we will decide what 
legal advice we will present to our client. 
 
 
PART II: BACKGROUND AND ANALYSIS 
 
I. Commercial bank charter 
  

A. Federal 
 

In order to qualify as a commercial bank charter, the client would first have to show that the 
offering of a lottery-based savings product is within the authorized power of national banks.  A 
national bank may exercise “all such incidental powers as shall be necessary to carry on the business of 
banking.” 12 U.S.C. § 24(7) (2008).  In Arnold Tours, Inc. v. Camp, 472 F.2d 427 (1st Cir. 1972), the 
First Circuit read “necessary to carry on the business of banking” narrowly to include only activity that 
is “convenient or useful [to an express § 24(7) power].” Id. at 432.  However, in NationsBank of N.C., 
N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251 (1995), the Supreme Court relied on Chevron to 
“expressly hold that the ‘business of banking’ is not limited to the enumerated powers in § 24 Seventh 

                                            
3 ELGA Credit Union in Flint, Michigan launched its Sweepstakes Savings Account in July 2007. See Box 3. 
4 Harold Black and Robert H. Dugger, Credit Union Structure, Growth and Regulatory Problems, The Journal of Finance, 
Vol. 36, No. 2, Papers and Proceedings of the Thirty Ninth Annual Meeting American Finance Association, Denver, 
September 5-7, 1980 (May, 1981), pp. 529-538, available at: http://www.jstor.org/stable/2327040 
5 Howell E Jackson and Edward L Symons, Regulation of Financial Institutions, Thomson West (1999). 



 

and that the [Office of the Comptroller of the Currency (OCC)] therefore has discretion to authorize 
activities beyond those specifically enumerated.” Id. at 258 n.2.  A lottery-based savings product that 
encourages savings and increases deposits may be permissible under the VALIC test; the product may 
even be permissible under the narrower Arnold Tours test if it can be successfully linked to the express 
power of “receiving deposits.” 

 
Our client may argue that the offering of a lottery-based savings product is within the authority 

of national banks because it is similar to another product, the equity-linked certificate of deposit 
(equity-linked CD), that is currently offered by many national and state banks.  An equity-linked CD 
pays little or no interest, but promises a return based on the performance of a stock market index.  Our 
client’s product is analogous to the equity-linked CD because both products guarantee no loss of 
principal.  In both cases, the original principal is not at risk, but the depositor gambles with the 
interest that would otherwise be paid.  Our client’s lottery-based savings product is significantly more 
likely to be authorized if it can be successfully linked to the already-authorized equity-linked CD. 
 

A substantial hurdle for our client, however, is that federally chartered banks are expressly 
prohibited from conducting lotteries. See 12 U.S.C. § 25a (2008); see also 18 U.S.C. § 1306 (2008) 
(authorizing criminal sanctions, including fines and imprisonment, for knowing participation by federal 
banks in lotteries).  A federal charter would thus be unavailable to our client unless he can persuade 
the OCC that the lottery-based savings product does not involve a “lottery” within the meaning of the 
statute.6

 
Our client can argue that the product is more of a “sweepstakes” rather than a lottery or that the 

product does not fall within the definition of a lottery because there is no consideration. See Box 1: 
“Lottery” versus “Sweepstakes” (for how our client might structure these arguments).  Our client can 
also argue that Congress did not intend to prohibit the type of activity involved in a lottery-based 
savings product.  The lottery-based savings product does not impair the safety or soundness of 
depository institutions, and in fact, such a product furthers redistributive goals.  Similar to the 
redistributive effects of the Community Reinvestment Act, lottery-based savings accounts can 
encourage savings in low-income communities.  This point is bolstered by studies showing that 
lotteries have a highly regressive implicit tax rate and studies showing that lottery-based savings 
products have been especially successful among low-income customers in other countries.7

 

                                            
6 “The term ‘lottery’ includes any arrangement whereby three or more persons (the ‘participants’) advance money or credit to 
another in exchange for the possibility or expectation that one or more but not all of the participants (the ‘winners’) will 
receive by reason of their advances more than the amounts they have advanced, the identity of the winners being determined 
by any means which includes – (A) a random selection; (B) a game, race, or contest; or (C) any record or tabulation of the 
result of one or more events in which any participant has no interest except for its bearing upon the possibility that he may 
become a winner.” 12 U.S.C. § 25a. 
7 See supra note 2. 



 

Box 1: “Lottery” versus “Sweepstakes” 
 

If our client can convince the appropriate regulators that the product involves 
a “sweepstakes” and not a “lottery,” he may be saved from having to comply with 
strict activities restrictions on lotteries. 

 
There are three necessary elements of a “lottery”: (1) the offering of a prize, 

(2) the awarding of the prize by chance, and (3) the giving of consideration for an 
opportunity to win the prize. 54 C.J.S. Lotteries § 2 (2008).  Our client may be able 
to structure the savings product on a “no deposit or account necessary” basis and 
argue that the product does not involve a lottery because it is missing the essential 
element of consideration.  For example, in People v. Psallis, 12 N.Y.S.2d 796 (N.Y. 
Mag. Ct. 1939), the owner of a lunch counter distributed a certificate with each 
twenty-five cent purchase that entitled the holder to participate in the drawing of cash 
prizes.  The certificate also stated that a holder could participate for free simply by 
registering his name with the merchant.  The court held that because the merchant 
had offered the prizes on a “no purchase necessary” basis, he had conducted a 
“sweepstakes” and not a “lottery.” 

 
There are downsides to this approach however.  First, having an option in 

which people could participate without having a savings account or making any 
deposits could frustrate the basic purpose of our client’s product.  Second, courts 
under their discretion may consider the product to involve a lottery despite its 
“sweepstakes” structure. See, e.g., 54 C.J.S. Lotteries § 8 (2008) (“A scheme, no 
matter how distinguished or named, is a lottery if, in its character and practical 
operation, it embodies the essential elements of a lottery.”); see also United Stations 
of N.J. v. Getty Oil Co., 246 A.2d 150, 154 (N.J. Sup. Ct. 1968) (holding that a 
merchant’s giveaway contest was a lottery despite its “no purchase necessary” feature 
because the merchant received consideration in the form of expected increase in 
business). 

 
Alternatively, our client could require participants to make a deposit but argue 

that there is no consideration because the participants would be guaranteed of getting 
back their principal.  Savers under this scheme would have a chance of winning 
prizes instead of earning regular interest.  Our client may run into the same risk of 
court discretion as described in the preceding paragraph however.  As the lower 
court held in the controversial South African case of Firstrand Bank v. National 
Lotteries Board, a court may find that the depositors are effectively paying for entry 
into a lottery by sacrificing a higher interest rate for the chance of winning a prize.  
Or, as the appellate court held in Firstrand Bank, a court may find that the depositors 
are effectively paying for entry into a lottery by giving up possession of their money 
for a period of time.  Both the lower court and the appellate court in Firstrand Bank 
sided with the South African regulatory agency which claimed that the bank’s scheme 
was a lottery and not a sweepstakes-type program. (See Appendix A.) Courts in the 
United States would similarly give deference to a regulatory agency’s finding, based 
on Chevron U.S.A., Inc. v. Natsural Res. Def. Council, Inc., 467 U.S. 837 (1984), as 
long as the agency’s interpretation was deemed reasonable. 

 
Although strict activities restrictions can be over-inclusive in preventing 

potentially desirable activities like lottery-based savings, our client may also be able 
to evade such rules through these avoidance strategies. 
 



 

Our client may request that the OCC issue an advisory opinion authorizing the lottery-based 
savings product as an incidental power.  Even if the OCC grants this request and despite the Supreme 
Court’s holding in VALIC, however, there is a substantial risk that a court may find the OCC’s 
interpretation impermissible under Chevron,8 and our client may be subject to significant legal 
exposure.  A court may find that Congress has “directly spoken to the precise question at issue” (in 12 
U.S.C. § 25a) and hold that the “unambiguously expressed intent of Congress” was to prohibit national 
banks from running lotteries of any form. Cf. Chevron, 467 U.S. at 842.  Alternatively, a court may 
find that a lottery-based savings product exceeds the reasonable bounds of the OCC’s discretion. See 
NationsBank, 513 U.S. at 258 n.2. 

 
There is very little chance that a federal charter would be allowed, but if it were, it would be 

the best option for our client.  Our client would benefit from the consistent regulatory structure of a 
national charter if he wanted to do business across the country.  A national charter would also allow 
our client to take advantage of a broad preemption clause. See 12 C.F.R. § 7.4009 (2008) (“Except 
where made applicable by Federal law, state laws that obstruct, impair, or condition a national bank's 
ability to fully exercise its powers to conduct activities authorized under Federal law do not apply to 
national banks.”).  Although the preemption clause is in a regulation and not a statute, “[f]ederal 
regulations have no less-preemptive effect than federal statutes.” Fidelity Fed. Sav. & Loan Ass’n v. De 
la Cuesta, 458 U.S. 141, 153 (1982). 

  
B. State 

 
If our client is not confident that the OCC would allow a lottery-based savings product or if he 

is denied, the next option he might consider is a state charter.  Although state chartered banks are also 
expressly prohibited from conducting lotteries,9 state regulators may be more open to an innovative 
product, as they historically have been,10 and thus interpret the same statutory language in a manner 
more sympathetic to our client. See Box 1: “Lottery” versus “Sweepstakes” (for arguments our client 
can use to convince state regulators).  In addition, our client can significantly increase his 
opportunities to win over a regulatory body within the state regime by shopping his product around to 
fifty different state regulators. 

 
As of December 1992,11 however, a state bank “may not engage as principal in any type of 

activity that is not permissible for a national bank” unless the Federal Deposit Insurance Corporation 
(FDIC) “has determined that the activity would pose no significant risk to the Deposit Insurance Fund” 
and the state bank is “in compliance with applicable capital standards.” 12 U.S.C. § 1831a (2008).  
Even if our client could obtain a state charter allowing the lottery-based savings product, there is a risk 
that the FDIC will find it unsafe enough to disallow it. 

 
There is also a risk that the FDIC, as regulator of state nonmember banks, or the Federal 

                                            
8 Chevron analysis requires a court to examine whether Congress has directly spoken to an issue, and if not, whether an 
agency’s interpretation is reasonable. 
9 See 12 U.S.C. § 339 (2008) (state member banks); 12 U.S.C. § 1829(a) (2008) (state nonmember banks); see also 18 U.S.C. 
§ 1306 (2008) (authorizing criminal sanctions, including fines and imprisonment, for knowing participation by state banks in 
lotteries). 
10 For example, state regulators were the first to allow products like interest-bearing checking accounts, adjustable-rate 
mortgages, home equity loans, and automatic teller machines. 
11 This date corresponds to one year after the date of the second substantial post-savings and loan crisis regulation. 



 

Reserve, as regulator of state member banks, might pass regulation specifically prohibiting lottery-
based savings products.  Any approval from a state regulator would then be preempted by the federal 
regulation.  Based on recent developments, however, it seems that the FDIC is open to the idea of a 
lottery-based savings product. See Box 2: Latest news. 

 
Box 2: Latest news 

In July 2008, Sheila Bair, chairwoman of the FDIC, announced that the agency 
is considering a program for lottery-linked savings.  Under the program, a customer 
could go to a store that had partnered with the FDIC and buy a “savings ticket” for $1 or 
more that would go directly into a savings account.  The customer would then have a 
chance to win prizes.  Bair said the agency was approaching state treasurers to gauge 
the interest in a pilot program.  The motivation behind the announcement was the 
finding that a large number of low-income families spend a significant portion of their 
income on lottery tickets and the FDIC’s desire to encourage asset building at U.S. 
banks. 

 
Another problem our client might run into with a state charter is that even if the lottery-based 

savings product is allowed, he may not be able to export the product to a different state.  Article 6 of 
the Nationwide Cooperative Agreement of 199712 addresses when home or host state laws apply for 
state chartered banks that operate across state lines, but it is not clear which would apply in the case of 
a lottery-based savings product. 

 
I have thus far assumed that state regulators (motivated by considerations such as furthering 

local interests, gaining competitive advantage over national banks, or drawing bank chartering to their 
state) may show more flexibility around an innovative product than federal regulators.  For our 
client’s product, however, the opposite may be true.  Lotteries currently operate as an important 
source of implicit tax revenue for states.  One study found that in fiscal year 2005, states made over 
$15 billion on state lotteries.13  State regulators might view a lottery-based savings product as a 
competitor to the state lottery and be unwilling to authorize such a product. 

 
II. Thrift charter 
  

A. Federal 
 

If a commercial bank charter is not available for our client, he may want to consider a thrift 
charter.  Although federal thrifts are also expressly prohibited from conducting lotteries,14 there is 
again the possibility that a different regulator may interpret the same statutory language differently.  
The Office of Thrift Supervision (OTS), perhaps in wanting to give thrifts a competitive advantage 
over commercial banks, may be more sympathetic to our client’s argument that the lottery-based 
savings product is not a prohibited “lottery” and is rather an authorized activity. See Box 1: “Lottery” 
versus “Sweepstakes.”  Our client may have a stronger case with the OTS by arguing that a lottery-

                                            
12 This agreement has been signed by every state banking department in the United States and can be found on the website of 
the Conference of State Bank Supervisors, www.csbs.org. 
13 Alicia Hansen, Gambling with Tax Policy: States’ Growing Reliance on Lottery Tax Revenue 1-40 (Tax Foundation, 
Background Paper No. 54, 2007). 
14 12 U.S.C. § 1463 (2008) 



 

based savings product would further the purpose of thrift regulation (i.e. to provide “for the deposit of 
funds and for the extension of credit for homes and other goods and services” 12 U.S.C. § 1464(a)) by 
providing a safe and effective way to encourage deposits, which can then be converted to credit. 

 
Although there is the same risk as described above with the OCC that a court may find that it is 

not within the discretion of the OTS to allow a lottery-based savings product, it is also possible that the 
OTS has broader discretion than the OCC in allowing the activity.  Congress has authorized the OTS 
“to provide for the organization, incorporation, examination, operation, and regulation” of thrifts. 12 
U.S.C. § 1464(a) (2008); see also 12 C.F.R. § 545.2 (2008) (affirming the “plenary and exclusive 
authority of the Office to regulate all aspects of the operations of Federal savings associations”).  The 
Supreme Court has written that “it would have been difficult for Congress to give the [OTS] a broader 
mandate.” De la Cuesta, 458 U.S. at 161.  Congress did not use similarly broad language in 
authorizing the OCC to regulate national banks.  To take advantage of its broad authority, however, 
the OTS would need to issue a regulation allowing a lottery-based savings product as a permissible 
activity, not just an advisory opinion, and it would probably take some clever wording to get around the 
statutory prohibition on lotteries. 

 
As with the national bank charter, one advantage of a national thrift charter is the incorporation 

of a broad preemption provision. See 12 C.F.R. § 545.2 (2008) (authorizing preemption of “any state 
law purporting to address the subject of the operations of a Federal savings association”). 
 

B. State 
 

There is no express federal statutory prohibition on lotteries conducted by state thrifts, as there 
is with commercial banks and federal thrifts.  However, after the savings and loan crisis of the 1980s 
where state thrifts engaged in risky activities and then left taxpayers to pick up the bag, Congress 
passed a statute to regulate the activities of FDIC insured state thrifts.  Insured state thrifts are no 
longer permitted to “engage as principal in any type of activity . . . that is not permissible for a Federal 
savings association” unless the FDIC “has determined that the activity would pose no significant risk 
to the Deposit Insurance Fund” and the state thrift is “in compliance with applicable capital standards.” 
12 U.S.C. § 1831e (2008).  Our client would thus need the approval of the FDIC before he could offer 
lottery-based savings accounts through a state thrift charter. See Box 2: Latest news (for evidence that 
the FDIC may be open to the idea of a lottery-based savings product). 

 
The problems our client might run into with a state thrift charter are similar to those described 

above for state banks.  Our client may not be able to export the product to a different state, and state 
regulators may be unwilling to authorize a product that would compete with the state lottery.  In fact, 
every state currently bans private lotteries, and some have even gone as far as fixing this prohibition in 
their constitution. 

 
III. Credit union charter 
 

A. Federal 
 
 There is no statutory prohibition on credit unions to conduct lotteries, but we still have to ask 
whether a federal credit union has the power to offer a lottery-based savings product.  A federal credit 
union has the authority “to exercise such incidental powers as shall be necessary or requisite to enable 



 

it to carry on effectively the business for which it is incorporated.” 12 U.S.C. § 1757 (2008).  Credit 
unions are essentially service organizations, incorporated to provide persons of modest means an 
opportunity to control their money and improve their economic and social condition.15  Credit unions, 
unlike banks and thrifts, are thus exempt from federal and most state taxes. 12 U.S.C. § 1768 (2008). 

 
In clarifying the Federal Credit Union Act (FCUA), Congress distinguished credit unions from 

“other participants in the financial services market . . . because they are member-owned, 
democratically operated, not-for-profit organizations generally managed by volunteer boards of 
directors and because they have the specified mission of meeting the credit and savings needs of 
consumers, especially persons of modest means.” H.R.Rep. No. 105-472 (1998).  In First Nat’l Bank 
& Trust Co. v. Nat’l Credit Union Admin., 988 F.2d 1272 (D.C. Cir. 1993), the D.C. Circuit examined 
the legislative history of the FCUA and found that “Congress’ general purpose was to encourage the 
proliferation of credit unions, which were expected to provide service to those would-be customers that 
banks disdained.” Id. at 1275.  Given that a lottery-based savings product could hold particular appeal 
to those in the lowest income segments16 and given the highly regressive implicit tax rate of state 
lotteries,17 it could be argued that a lottery-based savings product falls within the authority of federal 
credit unions in encouraging savings among persons of modest means and supporting the proliferation 
of credit unions. 

  
If the National Credit Union Administration (NCUA) were to authorize our client’s lottery-

based savings product, there is a chance that it could survive under court scrutiny.  A court would be 
more likely to give Chevron deference to the NCUA than described above for the OCC or the OTS 
because there is no express federal prohibition on lotteries for federal credit unions; as such, a court is 
less likely to find that Congress has spoken directly on the issue of lotteries conducted by credit unions.  
A court might also be more likely to find that the NCUA acted within its discretion because of the 
special purpose around which credit unions are organized. 
 

One problem that our client may run into with the federal credit union charter is that unlike the 
strong preemption rights for banks and thrifts, credit unions currently have weak preemption rights.  
Not only do federal credit union regulations not include a broad preemption provision as described 
above for banks and thrifts, but the regulations specifically provide the opposite. See 12 C.F.R. § 
701.21(b)(2) (“it is not the Board’s intent to preempt state laws that do not affect [conditions 
concerning loans and lines of credit], for example: (i) Insurance laws; (ii) Laws related to . . . real and 
personal property; (iii) Conditions related to [collection costs, certain consumer protection 
requirements, and circumstances surrounding default]”).  In Watters v. Wachovia Bank, N.A., 127 S. 
Ct. 1559 (2007), the Supreme Court held that the National Bank Act preempts state consumer 
protection laws. Id. at 1567 (“We have interpreted grants of both enumerated and incidental powers to 
national banks as grants of authority not normally limited by, but rather ordinarily pre-empting, 
contrary state law.” (internal quotations omitted)).  In contrast, the court in U.S. v. Alabama, 434 F. 
Supp. 64 (M.D. Ala. 1977), held that the FCUA does not preempt state abandoned property laws and 
required federal credit unions to allow inspection of their records by state auditors. Id. at 67 (“[The 
FCUA] does not preclude the states from operating in . . . areas traditionally left to their control.”).18  

                                            
15 See, e.g., Pa. Bankers Ass’n v. Pa. Dept. of Banking, 948 A.2d 790, 792 (Pa. 2008). 
16 See supra note 2. 
17 See supra note 1. 
18 See also 10 Am. Jur. 2d Banks & Financial Institutions § 144 (“The Federal Credit Union Act does not pre-empt state law, 



 

Because gambling has traditionally been a matter regulated at the state level, the FCUA probably 
would not preempt application of the state gambling laws, uniformly prohibiting private lotteries, to 
federal credit unions. 

 
There is a possibility, however, that if the NCUA was to pass a regulation specifically allowing 

federal credit unions to offer lottery-based savings accounts, as it has done with due-on-sale clauses,19 
the regulation may trump state lottery laws.  As mentioned above, “[f]ederal regulations have no less-
preemptive effect than federal statutes.” De la Cuesta, 458 U.S. at 153.  If such a regulation was 
passed, the question would then become whether the NCUA meant to preempt state lottery laws, and if 
so, whether the action was within the scope of the NCUA’s delegated authority. Id. at 154.  The 
NCUA could clearly declare in the wording of the regulation that it is meant to preempt state laws 
banning private lotteries.  In terms of the scope of authority, “Congress has given the NCUA broad 
regulatory latitude.  Accordingly, in construing the [FCUA], substantial deference must be given to 
NCUA interpretation.” LTV Fed. Credit Union v. UMIC Gov’t Sec., Inc., 523 F. Supp. 819 (N.D. Tex. 
1981).  A court could find that the NCUA is authorized to preempt state lottery laws in allowing 
lottery-based savings accounts because it falls within its powers to regulate federal credit unions. 
 

 Another issue the client would have to consider would be the constraints imposed by a federal 
criminal statute that prohibits the transportation of lottery tickets in interstate commerce. See 18 U.S.C. 
§ 1301 (2008) (“Whoever carries in interstate or foreign commerce any paper, certificate, or instrument 
purporting to be or to represent a ticket, chance, share, or interest in or dependent upon the event of a 
lottery . . . offering prizes dependent in whole or in part upon lot or chance, or . . . knowingly transmits 
in interstate or foreign commerce information to be used for the purpose of procuring such a ticket, 
chance, share or interest . . . shall be fined . . . or imprisoned . . .”). 
 

Federal credit unions may be authorized to offer lottery-based savings accounts, but a court 
may find that an account holder has violated the law if he travels across state lines holding any kind of 
documentation evidencing the account or if a member transmits information regarding the product 
across state lines.  On the other hand, a court may look beyond the plain language of the statute and 
find that the ban on transporting lottery tickets was to address the problem of criminal conspiracies as 
to gambling, whereas the lottery-based savings product is designed to encourage people to save and the 
ability to participate is limited to members of a non-profit cooperative. See 82 C.J.S. Statutes § 287 
(2008) (“An act is not impliedly repealed because of conflict, inconsistency, or repugnancy between it 
and a later act unless the conflict, inconsistency, or repugnancy is plain and irreconcilable. . . Two 
seemingly repugnant acts should be harmonized or reconciled if it is possible to do so.”). 
 

In deciding whether to offer lottery-based savings accounts through a federal credit union our 
client should consider the product’s potential effectiveness for our client’s business goals.  It may be 
difficult to run an effective lottery-based savings program through a federal credit union because 
membership is strictly limited by statute.  Unless a federal credit union is comprised exclusively of 
“[o]ne group that has a common bond of occupation or association” or “[p]ersons . . . within a well-
defined local community, neighborhood, or rural district” (both of which naturally limit group size), a 

                                                                                                                                         
as it contains no preemptive section and specifically provides for state action within the sphere of credit unions; thus, a state 
act governing areas traditionally left to the state's control, such as ownership, transfer, and escheat of property, will not be 
superseded by federal statutes unless it is the clear and manifest purpose of Congress.”). 
19 See 12 C.F.R. § 701.21(g)(6) (2008).



 

federal credit union is limited to 3,000 members. 12 U.S.C. § 1759(b) (2008).  Research has shown 
that scale of operations are critical to running a revenue-maximizing lottery.20  A federal credit union, 
being limited in size, may not be able to acquire enough accounts and thus may not be able to offer big 
enough payouts to incentivize participation or to establish the necessary infrastructure for a lottery-
based savings product to succeed. 

 
In addition, the cooperative structure of a federal union does not permit our client to retain a 

residual interest in the credit union in the same manner that a controlling shareholder holds a residual 
interest in a corporation.  In other words, to earn profits from the distribution of lottery linked savings 
accounts through a federal credit union, our client would need to enter into some sort of contractual 
relationship, perhaps a licensing agreement, whereby our client would organize and manage the lottery-
based savings program for the credit union and receive some sort of payment in return.  To gain 
appropriate scale and market presence, our client would likely need to enter into similar arrangements 
with multiple credit unions, thereby increasing administrative complexity and running the risk that 
some other vendor will introduce a similar competitive product before our client can establish 
sufficient market share.   
 

B. State 
 

A state credit union charter would also be difficult because of the universal state ban on private 
lotteries.  An exception to the universal state ban on private lotteries is Michigan, which explicitly 
authorizes state credit unions to conduct “savings promotion raffles” – defined as “a raffle conducted 
by a domestic credit union where the sole consideration required for a chance of winning designated 
prizes is the deposit of at least a specified amount of money in a savings account or other savings 
program offered by the domestic credit union.” Mich. Comp. Laws § 490.411 (2008). See Box 3: 
Michigan example (for a Michigan credit union’s version of a lottery-based savings product).   

 
Other states may follow the path of Michigan and begin expressly permitting state credit 

unions to offer lottery-based savings products.  Until then, a federal credit union charter may be the 
most promising option for our client. 

                                            
20 See, e.g., Charles T. Clotfelter & Philip J. Cook, The Peculiar Scale Economies of Lotto, 83 American Economic Review 
634-643 (1993). 



 

 
Box 3: Michigan example21

 
 

ELGA Credit Union in Flint, Michigan 
launched its Sweepstakes Savings Account in July 
2007.  ELGA offers 14 monthly prizes ($1,000 top 
prize), 2 quarterly prizes (doubling of the account 
balance), and 1 annual prize ($10,000).  Account 
holders get one entry for the monthly prize for each 
$40 increase of the balance in their account.  To be 
eligible for the quarterly prize, account holders must 
have made at least one deposit each month and 
increased their balance by $120 during the quarter.  
To be eligible for the annual prize, account holders 
must have held their account for at least six months 
and have a minimum balance of $250. 

The early results of the product were 
promising (2,464 accounts and $496,000 total 
deposits by November 2007), but it remains to be 
seen whether there can be sustained savings growth 
and whether the prize structure can be optimized. 

Despite the ban on private lotteries in the states, most of them have created exceptions for 
charitable organizations.  Federal credit unions as non-profit, tax-exempt entities may fall under most 
states’ definitions of the organizations that are exempt.  Unfortunately, the charitable organization 
exceptions often carry heavy restrictions, such as frequency and prize limits or limiting prizes to non-
cash items.  A lottery-based savings product could probably not be feasible in states with these types 
of heavy restrictions. 

 
A few states, however, have only loose restrictions on their charitable organization exceptions, 

and thus our client may consider offering lottery-based savings accounts there.  In Alaska, for 
example, a federal credit union could probably qualify for the exception to the private lottery ban as a 
“bona fide service organization . . . that operates without profits to its members,” although the entity 
must have “been in existence continually for a period of three years.” See Alaska Stat. § 05.15.690 
(2008).  Our client could award a maximum of $2,000,000 in prizes each year,22 but the state’s small 
population could limit the effectiveness of his product. 

 
If our client wants to offer the product in more than one state, our client might also need to 

consider the initial costs of application, establishment and registration with multiple states agencies and 
the on-going costs of regulatory compliances in each state where the lottery based product is offered. 
Given the restrictions that some states may impose on the size of the organization, the frequency and 
prize limits on lotteries, additional costs of compliance with multiple state laws may further diminish 
the effectiveness of the product.   

                                            
21 See Nick Maynard, Prize-Based Savings: Product Innovation to Make Saving Fun, Dec. 1 2007, 
http://www.d2dfund.org/system/files/publications/prize-based-savings.pdf. 
22 See Alaska Stat. § 05.15.180 (2008). 



 

Finally, the business concerns applicable to federal credit unions due to charter limitations on 
size of credit unions, restrictions on marketing to the general public and the inability of our client to 
retain a residual interest in the credit union due to its cooperative nature would apply to state credit 
unions as well.  Therefore in offering lottery-based savings accounts through a state credit union our 
client would face the same concerns regarding the product’s viability for our client’s business goals as 
with such products offered through a federal credit union.   
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NUGENT JA: 
 
[1] Across the country there are people who keep their spare money under mattresses, or under 
the floorboards, or in glass jars. No doubt there are also many who have sufficient to warrant keeping 
it in a safe. If all that money could be gathered and deposited with a bank and the bank then lent it out 
at interest it can be expected that the bank’s income would be considerable. And if the customer is not 
paid interest on money that would otherwise have remained under the mattress or in a glass jar he or 
she can hardly complain of being worse-off financially. 

 
[2] But how does one persuade people who keep their spare money under mattresses or in glass 
jars – of which there are said to be some 17 million in this country – to deposit it with a bank instead? 
The cost of administering small accounts apparently precludes the payment of interest – at least at an 
appreciable rate – and even if interest is paid there are some for whom banking is not attractive. 
However, the chance of instant wealth – even if its realisation is remote – is notoriously mesmeric and 
it has occurred to the appellant, which is a large and reputable bank (I will refer to it as the bank), that 
this might attract at least some of that money. Events have proved the bank to be right. 

 
[3] The scheme it has devised is not altogether novel. A comparable scheme was used by the 
former government to attract loans in the form of Defence Bonus Bonds (I will return to them later) 
and similar schemes are said to be used by banks abroad. I will set out presently the details of the 
scheme that the bank has devised but essentially it is this: a person who has money deposited in a 
particular 32 day call account on a particular day in each month qualifies to win one or more prizes 
that are randomly allocated. The largest is a prize of R1 million hence the name of the account: the 
‘Million-a-Month Account.’ 

 
[4] The scheme has brought the bank into conflict with the National Lotteries Board established 
by s 2 of the Lotteries Act 57 of 1997. The Board contends that the scheme is a lottery that is 
prohibited by the Lotteries Act and it applied to the High Court at Pretoria (Seriti J) for a declaration 
to that effect and for interdictory relief. The relief was granted and the appellant now appeals with the 
leave of this court. 

 
[5] The Million-a-Month Account is relatively simple. It is essentially a savings account (with 
certain additional features) that is operated at no cost to the customer from which money may be 
withdrawn only upon 32 days’ notice to the bank. (Premature withdrawals are permitted but only upon 
payment of a charge that will in some cases be a considerable portion of the money deposited.1) 
                                            
1 The terms upon which the account is operated provides for an early redemption fee of 2% (including VAT) of the ‘amount 

invested over the remaining period of notice’ with a minimum charge of R250 for amounts over R10 000 and R100 for 

amounts under R10 000. 

 

 



 
 

 

                                           

Interest is paid on deposits at a rate that may fairly be called nominal (0.25% annually) at the option 
of the depositor. The real attraction of the account is that for each R100 that is credited to the account 
on a selected date in each month the depositor has one chance of winning one or more monthly prizes. 
According to the bank’s promotional material there were 114 monthly prizes at the time the 
application was brought: one prize of R1 million, two of R100 000, ten of R20 000, one of 100 000 
‘e-bucks’, and 100 of R1 000. The prizes are awarded by computerized random-selection.  

 
[6] No doubt the scheme has the many positive features that we were told about by the bank 
though it seems to me that it also has the potential to be disadvantageous to some depositors. But it is 
not for us to opine on whether the scheme is meritorious or not. Our concern is only whether it is 
prohibited by the Lotteries Act. 

 
[7] The Lotteries Act reflects an underlying policy that is altogether different from the policy 
that underlay earlier legislation dealing with lotteries. For over a hundred years before the Lotteries 
Act took effect lotteries were prohibited. The reason, it seems, was their propensity to draw money 
from those who could least afford it. In England, where lotteries were also prohibited, Lord Widgery 
CJ expressed it as follows in Reader’s Digest Association Ltd v Williams:2  
‘[T]he evil which the lottery law has sought to prevent was the evil which existed where poor people 
with only a few pence to feed their children would go and put these few pence into a lottery and lose 
them, and this sociologically was a bad thing.’  
 
[8] The aim of the Lotteries Act is altogether different. The loss of the ‘few pence’ is no longer 
considered to be undesirable in itself. What is undesirable is only that it should be lost to someone 
other than the National Lottery, which is obliged to pay part of its net income to worthy causes.3 I 
think it is also clear that the intention of the Lotteries Act is that the National Lottery should generate 
as much money as possible for distribution to those causes.  
 
[9] The National Lottery has a monopoly on collecting money from the general public in this 
way. All other lotteries that have a subscription are prohibited – no matter how meritorious they might 
be – but for lotteries of four kinds that are permitted under very restrictive conditions. Three are 
lotteries that are of relatively minor significance (lotteries conducted at bazaars, fetes, dinners and so 
on,4 private lotteries,5 and society 

 
2 [1976] 3 All ER 737 (QBD) at 739f-g. . 
3 The National Lottery is a lottery that is permitted to be conducted by one licensee who has been licensed to conduct it 

under s 13 of the Lotteries Act.  
4 Section 36. 
5 Section 37. 

 



 
 

 

                                           

lotteries6). The only commercial lotteries that are permitted are ‘promotional competitions’ – lotteries 
that are conducted ‘for the purpose of promoting the sale or use of any goods or services’ – if they 
comply with prescribed conditions, one of which is that they may not be ‘substantially similar’ to the 
National Lottery.7  
 
[10] Although the policy of the legislation has changed the draftsman has nonetheless relied upon 
and largely adopted, for the purpose of describing an unlawful lottery, the rather unusual structure of 
the Gambling Act 51 of 19658 and the content of its definitions (but with an important addition that I 
will return to). The relevant provisions of the Gambling Act largely (but not exactly) replicated the 
structure and content of the comparable provisions of some pre-Union legislation.9  
 
[11] A lottery for purposes of the Lotteries Act is a lottery as ordinarily understood but extended 
to include  
‘any game, scheme, arrangement, system, plan, promotional competition or device for distributing 
prizes by lot or chance…’. 
Unauthorised lotteries are prohibited by s 56 and the conduct of a lottery is made an offence by s 57. 
The key to determining whether a lottery is unlawful is s 63, which allows lotteries that lack a 
‘subscription’, and it is there that the dispute in this matter lies. The section reads as follows: 
‘Nothing in this Act shall apply in relation to any lottery…in respect of which there is no 
subscription.’  
 
[12] A ‘subscription’ is defined to mean 
‘the payment, or delivery of any money, goods, article, matter or thing, including any ticket, coupon, 
or entry form, for the right to compete in a lottery’.  
The punctuation in that definition might at first sight suggest that the word ‘payment’ stands 
separately from the remaining words, and that ‘money’ and ‘delivery’ go hand in hand. But if that 
were so the definite article preceding ‘payment’ would not make grammatical sense. I think it is clear 
that the comma after ‘payment’ appears inadvertently and that the definition refers to ‘the payment of 
money’ and the ‘delivery of (any goods or other articles)’.  

 
[13] A ‘subscription’ was also essential for a lottery to be unlawful under the Gambling Act and 
legislation that preceded it. But the definition in the Lotteries Act adds to those definitions. The 

 
6 Section 38.  
7 Section 54.  
8 The provisions of the Gambling Act 51 of 1965 relating to lotteries were repealed by the Lotteries Act.  
9 Act 9 of 1889 in the Cape, Law 7 of 1890 in the Transvaal, and Chapter CXLIII of the Law Book in the Orange Free State, 

all of which prohibited lotteries.  

 



 
 

 

                                           

definition in the Gambling Act included ‘any ticket, coupon, or entrance form purporting to be 
supplied free of charge to the readers of any newspaper or other periodical publication’. The definition 
in the Lotteries Act goes further by including ‘any ticket, coupon or entry form’ without qualification.  

 
[14] But for the moment I can leave tickets, coupons and entry forms aside, because this case 
turns on the meaning of a ‘payment of any money’ in return for the right to compete in a lottery, as it 
is used in the definition. For there is no doubt that the bank’s scheme falls within at least the extended 
meaning of a lottery as it is defined and the only question is whether it lacks a subscription and is thus 
excluded from the Lotteries Act by s 63.  

 
[15] One submission that was made on behalf of the bank can be disposed of immediately 
because it has no merit and merely diverts attention from the true enquiry. It was submitted that the 
‘payment of money’, as it is understood in law, is confined to a transfer of money in extinction of a 
debt, and that it is used in that sense in the definition. Because no obligation is extinguished by the 
transfer of money for deposit in the Million-a-Month Account, so the argument went, it does not 
constitute a ‘payment’.  

 
[16] A cursory examination of the Oxford English Dictionary will reveal that the ordinary 
meaning of ‘payment’ is not confined to the transfer of money in extinction of a debt and there is 
nothing in law that insists that it should bear only that meaning. It just as much describes a transfer of 
money in return for something and it is used in that sense every day by millions of people in the 
English-speaking world who pay money in return for a loaf of bread. That it is used with that meaning 
in the definition is apparent from the language itself. And the transfer of money to a bank in return for 
an undertaking that its equivalent will be returned in due course – a deposit –quite clearly falls within 
the terms of that meaning. If there is any residual doubt on that score it is dispelled by the definition 
of a deposit in the Banks Act 94 of 1990.10 There is nothing in that submission and the true case for 
the bank lies elsewhere.  
 
[17] It has been said in cases decided under the earlier legislation that an essential element of a 
lottery (and thus of a subscription) in the context of gambling legislation is that something is ‘staked’. 
This is how Watermeyer AJA expressed it in R v Lew Hoi11 after considering various dictionary 
definitions of a lottery: 
‘Now it will be noticed that some of these definitions widen the meaning of lottery by omitting the 
element of wagering or gambling, which is introduced when something is staked in order to acquire a 

 
10 ‘[A]n amount of money paid by one person to another subject to an agreement in terms of which…an equal amount or any 

part thereof will be conditionally or unconditionally repaid …’.  
11 1937 AD 215 at 219. 

 



 
 

 

                                           

chance of drawing a prize…. The word may sometimes be used in that very wide sense but the current 
of decisions of Courts of Law both in England and in South Africa show that the gambling element 
must be present for a scheme to be a lottery of the kind which legislation seeks to prohibit.’  

And later, after considering various cases on the topic:12

‘Consideration of all this material leads me to the conclusion that the essential characteristics of a 
lottery under [Transvaal] Law 7 of 1890, are (a) some payment by the participant in the form of a 
stake, (b) in return for this payment or in consequence of it, acquisition by the payer of a right to a 
prize on the occurrence of an event, (c) determination of the occurrence of the event by chance.’  

That description was subsequently adopted by this court for purposes of the Gambling Act in Minister 
of Mineral and Energy Affairs v Lucky Horseshoe (Pty) Ltd.13   
 
[18] I think that care should be taken not to read more into the first leg of the learned judge’s 
description of a lottery than is warranted. Clearly the learned judge did not mean that a stake must 
necessarily be in the form of money – it is apparent from its ordinary meaning and from the statutory 
definitions of a subscription that other forms of consideration will do. Nor did he purport to suggest 
that loss (or the risk of loss) through the payment of money must take a particular form before it can 
be said to constitute a stake. I think it is apparent from the second leg of his description that he meant 
only that the payment of the money must have the consequence – without purporting to prescribe 
what that consequence might be – that a stake is created.  The question whether there was a stake 
was not in issue in that case. Other cases that have dealt with whether a ‘stake’ was present – R v Ellis 
Brown & Co14 and Lucky Horseshoe15 are examples – have been concerned with whether the payment 
of money and the chance of a prize were sufficiently connected to say that the one was given in return 
for the other and are not helpful in resolving this case.  
 
[19] A ‘stake’ in the present context has been described variously as ‘that which is pledged or 
wagered; that which is laid down to abide the issue of a contest, to be gained by victory or lost by 
defeat’16 and as ‘that which is placed at hazard; esp. a sum of money or other valuable commodity 
deposited or guaranteed, to be taken by the winner of a game, race, contest, etc’17 and as ‘something 
(esp. money) bet in a wager, game or contest’.18  
 

 
12 At 220. 
13 1994 (2) SA 46 (A) 52A-G.  
14 1938 AD 98. 
15 Cited above.  
16 The Imperial Dictionary. 
17 Oxford English Dictionary. 
18 Black’s Law Dictionary 8 ed.  

 



 
 

 

                                           

[20] I have great difficulty envisaging how money that is paid in return for a chance to win a prize 
could ever not have the consequence that a stake in some form is created – except, of course, if this is 
just that case. The fact alone that a person is willing to give a prize in return for the payment of money 
seems to me to demonstrate ineluctably that a consideration of some kind has passed that has value for 
why else would money be paid for the exchange? And if that is so it seems to me to follow that 
whatever passed from one to the other was what was wagered or lost for the chance of the prize and 
constitutes the stake.  

 
[21] The bank’s case is that nothing is lost or put at risk by the customer who pays money for 
deposit to the account – he or she is assured that its equivalent will be returned – and for that reason 
the payment lacks the characteristics of a stake. That argument appealed to Van Dyk J in Boardman v 
Minister van Finansies,19 which is on all fours with the present case in all material respects. I will 
return to that case – and the bank’s argument – presently but first there is an observation that needs to 
be made.  
 
[22] It is by no means clear to me that the meaning that has been given to a lottery in earlier cases 
– in as much as it requires something to be staked – is equally applicable to a lottery under the 
Lotteries Act. As pointed out in Lew Hoi the word is capable in ordinary usage of a wider meaning 
that omits the element of gambling – it might mean merely the allotment or distribution of anything 
by chance or fate20 – and it is quite possible that an unlawful lottery was intended to have that wider 
meaning in the Lotteries Act. It seems to me that there are two pointers in that direction. The first is 
the policy that underlies the Lotteries Act – which is not to prevent money being lost in this way but 
rather to ensure that the chance of instant wealth is attainable only through the National Lottery. It 
would make good sense in those circumstances to prohibit other lotteries that might divert its 
customers – whether or not they require the payment of money. (If it is thought that nobody would 
operate a lottery other than for a stake an example is the scheme that was considered in Reader’s 
Digest Association Ltd v Williams.21) The second is the extension of the definition of a subscription in 
the Lotteries Act to include the delivery not only of money or property but also of ‘any ticket, coupon, 
or entry form’. Clearly a ticket or coupon or entry form alone does not have the characteristics of a 
stake. I can see no reason for that extension but to include amongst prohibited lotteries any scheme in 
which a prize may be won by chance merely by participants announcing their wish to be eligible for 
the prize by performing one of those acts. 

 

 
19 1984 (1) SA 259 (T). 
20 The Imperial Dictionary quoted in Lew Hoi at 218 and the definitions quoted in Chief Constable, Durban v Stuart 30 NLR 

58 at 62. .  
21 [1976] 3 All ER 737 (QBD).  

 



 
 

 

                                           

[23] If the mere performance of one or other of the acts described in the definition – which 
include the act of paying money – is all that is required of a subscription under the Lotteries Act then 
clearly the Million-a-Month Account falls within its terms. But on the approach that I take to the 
matter I need not decide whether that is indeed the meaning. I have assumed for purposes of my 
decision, in favour of the bank, that the payment must have the consequence that something is staked 
if the scheme is to be an unlawful lottery. 

 
[24] To return to the decision in Boardman. That case concerned the Defence Bonus Bonds that I 
referred to earlier.22 Money was lent to the government in the form of a bond that was redeemable 
after not less than a year. Interest was paid on the loan at the rate of 5% but that is not material. The 
inducement to purchase a bond was the chance that it offered of substantial monetary prizes that were 
allocated at random. Van Dyk J held that the scheme was not an unlawful lottery under the Gambling 
Act because the investor was assured of receiving the equivalent of his or her investment when the 
bond was redeemed and thus could suffer no loss. The learned judge appears to have considered that 
to be self-evident because he expressed himself in a scant two sentences (my translation):23

‘I think that it is such general knowledge, that the Court can take notice of it, that a lottery is a gamble 
and the gamble lies in the fact that a person will lose his or her ‘stake’ if [he or she does] not win the 
prize… [It] requires no persuasion to come to the conclusion that all the activities that occur with the 
purchase and sale of bonus bonds with the exception that the owner of such a bond might also come 
into contention for a bonus over and above his or her 5% tax-free interest, take place without any risk 
of loss of his or her investment.’24  
 
[25] But a reference only to the beginning and the end of the transaction is an incomplete 
description that misses the point of the transaction. To focus on those two events alone loses sight of 
what has occurred to the money in between. It is not correct that nothing is lost by the customer (and 
gained by the bank) only because the money-equivalent is ultimately returned. What passes from the 
depositor to the bank – irretrievably for the period concerned – is possession of the money with its 
potential to be turned to account. The very purpose of the transaction is to bring about the transfer 
possession for possession of money – every banker will know – is what enables the bank to earn its 
interest. 

 
22 The scheme is set out in Government Notice No. 372 dated 29 February 1980.  
23 At 266F-H. 
24 ‘Ek meen dat dit so algemene kennis is, dat die Hof daarvan kan kennis neem dat lotery ‘n waagstuk is en die waagstuk lê 

juis daarin dat mens jou inset (“stake”) gaan verloor as jy nie die prys wen nie…[Dit verg geen betoog] om tot die slotsom te 

kom dat al die aktiwieteite wat gebeur met die koop en verkoop van bonusobligasies met die uitsondering dat die eienaar van 

so ‘n obligasie ook in aanmerking mag kom vir ‘n bonus bo-en-behalwe sy 5% belastingvrye rente, plaasvind sonder enige 

risiko van verlies van sy belegging.’  

 



 
 

 

                                           

 
[26] I have no doubt that a right of possession alone – whether of property or of money – is a 
consideration that is capable of being staked. I would be most surprised if the right to occupy a 
holiday house for the summer holidays is not capable of being staked in a game of poker only because 
it must be returned. I would be equally surprised if the right to use a motor vehicle for a period of time 
is not capable of being staked on the turn of the dice only because the vehicle would otherwise have 
remained stationary in the garage. And similarly I see no reason why a loan of money (which is 
effectively what is in issue in this case) might not be staked for the chance to win a prize. Indeed, I 
find it surprising that a bank should suggest that the possession of money – the bread-and-butter of 
banking – is not capable of constituting a stake. Particularly when the whole purpose of the scheme is 
to persuade people to part with it irretrievably for a time by offering them the chance of a prize.  

 
[27] That the possession of money paid for credit to a Million-a- Month Account is of 
considerable value to the bank goes without saying. In determining whether it constitutes a stake I do 
not think it matters how – or even whether – the money would otherwise have been turned to account 
by the depositor. But in any event I do not think it can be said that possession of the money that is 
paid in the present case has no value to the depositor – even if it would otherwise have remained 
under the mattress. It has at least this value to every depositor that it can be exchanged for the chance 
to be a millionaire.  

 
[28] There can be no dispute that the money is paid to the bank in return for the chance to win a 
prize: the very purpose of the scheme is to bring that exchange about. The unavoidable consequence 
of making the payment is that possession is lost to the depositor and acquired by the bank – 
irretrievably for the period that it remains with the bank. In my view that is indeed a consideration that 
is ‘laid down to abide the issue of [the] contest [to become a millionaire]’, ‘something [that is] 
wagered in a game’, and constitutes a stake. That the outcome is determined by chance is not in 
dispute. Those seem to me to be all the elements of a lottery as they were described in Lew Hoi. In my 
view Boardman was wrong on that point (the claim in that case was dismissed on other grounds).  

 
[29] When legislation has received authoritative judicial interpretation it has been accepted by 
this court (Ex parte Minister of Justice: In re Rex v Bolon25) that it might be presumed that later 
legislation was intended to bear that meaning. But it was pointed out in Bolon that for the presumption 
to be applied the interpretation must be one that is ‘well settled and well recognised’. I do not think 
the finding in Boardman that I have referred to can be said to fall into that category, particularly when 
it did not purport to be definitive of the outcome of that case. (It was held that even if the scheme fell 
within the prohibition in the Gambling Act the state was not bound by its own legislation and on that 

 
25 1941 AD 345 at 359-360. 

 



 
 

 

                                           

ground the claim was dismissed.)  
 
[30] There is a further issue that arises in this appeal. The bank challenged the Board’s standing to 
seek the relief that it sought. Undoubtedly the bank was entitled to do so in law but it is curious that it 
should have elected to do so. Counsel explained that if the Minister responsible for the administration 
of the Act had brought the application instead, and the scheme had been declared by a court to be 
lawful, the Minister would have been bound by that decision. That would have precluded the Minister, 
so it was said, from later declaring the scheme to be unlawful, because that issue would already have 
been decided. 

 
[31] It is not clear to me under which section of the Lotteries Act it is thought that the Minister 
might have acted26 but in any event that reason for taking the point is misguided. Insofar as the 
Lotteries Act permits the Minister to declare something to be unlawful it does not purport to authorise 
the Minister to determine whether or not it falls within the terms of the Act (that is the function of a 
court). It rather empowers the Minister by declaration to bring under the umbrella of the Act 
something that would otherwise not have fallen within its terms. But misguided as the reason for 
doing so might be the point has been taken and it falls to be dealt with. 

 
[32] The submission was said to go to the standing of the Board to bring the proceedings but in 
truth it goes rather to whether it had the power to do so, which is something different. Section 10 of 
the Lotteries Act assigns specific functions to the Board in addition to its other functions in terms of 
the Act. Unlike other legislation that creates statutory bodies the statute does not expressly confer any 
powers on the Board but I think it is implicit that it has all the powers that are necessary to fulfil its 
functions. The functions that are expressly assigned to the Board include ‘monitoring, regulating and 
policing’ promotional competitions as that term is defined in the Act.27 In my view the lottery that is 
being conducted by the bank is indeed such a competition in that it is conducted for the purpose of 
promoting the use of its deposit account. (I should add that while promotional competitions are 
permitted by the Act if they comply with prescribed conditions there is no suggestion that the Million-
a-Month Account conforms with those conditions.)  On that point, too, the appeal must fail. 

 
[33] The appeal is dismissed with costs that include the costs of two counsel. 
 

____________________ 
R.W. NUGENT 

 
26 The definition of a ‘lottery’ includes any scheme etc. that the Minister declares to be a lottery by notice in the Gazette. 

Section 54(4) allows the Minister to declare a promotional competition to be unlawful.  
27  See para 9 above. 
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