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MEMORANDUM 

 

To: Ben Bernanke 

From: Student Staffer 

Date: October 16, 2009 

Re: Federal Regulation of Stored Value Cards 

 

PART I: SUMMARY 

 On May 22, 2009, President Obama signed into law the Credit Card Accountability 

Responsibility and Disclosure Act, more popularly known as the Credit CARD Act of 2009.1  As its name 

implies, most of the Credit CARD Act is devoted to the reform of certain consumer credit practices, such 

as practices designed to target potential credit card customers, or the disclosures banks offering credit 

cards must provide.  Title IV of the Act, however, departs from this general theme and addresses various 

kinds of stored value cards.2  The Act defines three categories of stored value instruments—general-use 

prepaid cards, gift certificates, and store gift cards—and lays down some general rules regarding 

expiration dates and fees.  The complete text of Title IV is included in this Memo as Appendix A. 

 

 
1 Pub. L. No. 111-24, 123 Stat. 1734 (2009).   
2 123 Stat. at 1751-6 (codified at 15 U.S.C. § 1693l-1). 
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The Act also gives the Board of Governors of the Federal Reserve System the authority to fill in 

any gaps left by the statute through its rulemaking powers.  The Board must pass rules to implement Title 

IV’s requirements soon so that they can be promulgated in time for the Credit CARD Act’s provisions to 

take effect by the August 2010 deadline.  Pursuant to the Administrative Procedure Act,3 the Board in late 

2009 issued a notice of proposed rulemaking, laying out its proposals for how many of these regulations 

should look, and soliciting comments from the general public which must be considered before final 

passage of the rules.  The complete text of the Board’s proposed regulations is included in this Memo as 

Appendix B. 

 This Memo contains the information requested, including background information on the 

businesses of stored value cards, a summary of Title IV’s main provisions, a rundown of questions left 

unanswered by the statute and which must be confronted by the Board when it regulates, and the various 

concerns the Board should consider when it does regulate.  As always, if there is anything that requires 

further explanation, feel free to contact me. 

 

PART II: BACKGROUND AND ANALYSIS 

 

I.  BACKGROUND: THE BUSINESS OF STORED VALUE CARDS 

 

 As the use of prepaid cards continues to rise, it becomes more and more urgent to institute 

regulations that provide adequate protections to consumers while leaving in place enough incentives for 

card issuers to continue providing services which consumers evidently value.  As recently as fifteen years 

ago, the use of prepaid cards was confined to certain specialized uses, such as paying public transit fares.  

But their use has expanded to the point that prepaid cards have become one of the major methods for 

 
3 See 5 U.S.C. § 553(b). 
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consumers to make payments.  This process of expansion began in 1995, when Blockbuster became the 

first major retailer to market gift cards instead of paper gift certificates.4  Since then, the use of stored 

value cards has risen to such a level that the Federal Reserve has begun trying to track stored value card 

using statistics, just as it tracks statistics relating to the debit and credit card use.  According to the most 

recent edition of these electronic payment statistics, in 2006 consumers made about 3.4 billion payments 

using prepaid cards,5 the total value of which amounted to nearly $49.9 billion.6  While the number of 

payments made with prepaid cards accounts for only a fraction—approximately five percent—of the total 

number of electronic payments made by American consumers,7 it is still a significant chunk of commerce. 

But it is not just the number of transactions, or the amount of money that these transactions 

represent that necessitates fair and effective regulations; the special contexts surrounding these 

transactions also add to the urgency.  A major portion of these stored value payments are made through 

instruments that are marketed to consumers as “gift cards.”  According to the National Retail Federation, 

sales of prepaid gift cards during the 2008 holiday season dropped to about $24.9 billion from about 

$26.3 billion during the 2007 holiday season.8  In advance of the 2009 holiday season, there was some 

disagreement among analysts as to whether gift card sales would rebound or remain flat.9  Starbucks, one 

major chain that profits considerably from sales of prepaid cards, anticipated the gift card market to 

regain some lost ground during the 2009 holidays,10 while at least one major consulting firm had 

concluded that a further decline of up to five percent from the 2008 holiday period to the 2009 holidays 

was possible.11   

 
4 DOVE CONSULTING, THE ELECTRONIC PAYMENTS STUDY: A SURVEY OF ELECTRONIC PAYMENTS FOR THE 2007 FEDERAL RESERVE 
PAYMENTS STUDY 26 (2007), available at 
http://www.frbservices.org/files/communications/pdf/research/2007_electronic_payments_study.pdf. 
5 See Id. at 42. 
6 See Id. at 43. 
7 See Id. at 42. 
8 Shradhha Sharma, Analysis, Gift Cards Set for Holiday Season Comeback, Reuters, Oct. 27, 2009, available at 
http://www.reuters.com/article/ousivMolt/idUSTRE59Q4NP20091027. 
9 See Id. 
10 See Id. 
11 Press Release, Archstone Consulting, Archstone Consulting Releases 2009 Gift Card Trend Report (Oct. 8, 2009), available at 
http://www.archstoneconsulting.com/newsroom.aspx?id=3392. 

http://www.reuters.com/article/ousivMolt/idUSTRE59Q4NP20091027


Box 1 – Why Gift Cards? 
 

For what reasons would a retailer institute a store gift card system?  Consider the following quotes from the 
FAQs  page  of  a website  belonging  to  a  company  called  eCard  Systems, which  characterizes  itself  as  a 
provider of “complete gift card systems for merchants of all sizes.”  Note the distinction the website makes 
between what it calls “Gift Cards” and “Stored Value Cards”: Apparently the industry conceives of them as 
distinct marketing  tools, while recognizing  that  they  function  in precisely  the same way.   Also, be careful 
about  terminology: This  terminology differs  from  that used  in  the Credit CARD Act, as you will soon see.  
Both “gift cards” and “stored value cards,” within the meaning of this document, would be considered to be 
“store gift cards” under the terminology of that statute . . . or, would they?  See pages 7‐12 infra. 
 

“Q: Why electronic gift cards vs paper? 
“A:  .  .  .    Among  the  significant  reasons  are:  No  Cash  Back  (value  remaining  after  partial 
redemption  stays  on  the  card,  ensuring  additional  opportunities  to  solidify  the  customer 
relationship  or  retain  funds)  and  real  time  Data  Capture  (virtually  eliminates  both  the  losses 
associated with paper gift certificates and costly tracking and accounting). 
 
“Q: What are the benefits of this program to a merchant? 
“A: Electronic gift/stored value cards are convenient (carried in wallet with other plastics), secure 
(cannot be photocopied)  and  as  a branded  “billboard  in wallet” establishes  the merchant  as  a 
destination. . . . 
 
“Q: What is the difference between a Gift Card and a Stored Value Card? 
“A: There  is no difference  in the functionality of the cards, both are pre‐paid value cards.   With 
the gift card, the customer is excited about a slick, state of the art gift‐giving solution that allows 
the receiver  to actually choose a gift.   The merchant benefits  from replacing an obsolete paper 
gift  certificate  program with  today’s  technology,  electronic  processing.   With  the  stored  value 
card, an emphasis is placed on enhancing the individual customer relationship through the use of 
incentives and an optional associated rewards program. . . . 
 
“Q: How do I get the customer with an existing card to add more value? 
“A: . . . The use of incentives with the program will entice consumers to add value to the card.  For 
example,  if a customer adds $50  to his existing card, offer  to give  that  customer $55 worth of 
value or offer discounts or additional services specific to gift card users.  The “add‐value” feature 
of this card program offers  limitless marketing opportunities to enhance customer relationships, 
increase purchase frequency, and build brand awareness.” 

 
Source:  eCard  Systems,  http://www.ecardsystems.com/eCardWebPages/faq2.html  (last  visited  Nov.  14, 
2009). 
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Box 2 – The Retail Gift Card Association 
 

The  Retail Gift  Card Association  (RGCA)  is  a  relatively  young  organization  that was  formed  to  advocate  for 
national  policies  favorable  to  retailers  running  store  gift  card  programs,  among  other  reasons.    Formed  in 
October, 2008, by March of 2009, the RGCA consisted of nine corporations: Wal‐Mart, The Hope Depot, Kohl’s, 
Limited  Brands,  Nike,  Applebee’s,  and Marriott  International.    By  September  of  2009,  Darden  Restaurants, 
L.L.Bean, Foot Locker, Bass Pro Shops, Bon Ton, SpaFinder, and Giant Eagle had joined the group.  To be eligible 
to  join the organization, a corporation must be a retail, restaurant, or travel and entertainment business that 
issues store gift cards and that agrees to abide by the following Code of Principles, which can be found on the 
RGCA website: 
 
 

 
 
Sources:  Retail Gift Card Association, http://thergca.org/uploads/Code_of_Principles_PDF.pdf (last visited Nov. 
14, 2009); Retail Gift Card Association Announces New Members, Payment News, September, 2009, available 
online at http://www.paymentsnews.com/2009/09/retail‐gift‐card‐association‐announces‐new‐members.html; 
Retailers Form Association to Defend Closed‐Loop Gift Cards, Digital Transactions, March 10, 2009, available 
online at http://www.digitaltransactions.net/newsstory.cfm?newsid=2111. 
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 But no matter which side turns out to have guessed correctly as to the short term  trend, given that over 

fifty-five percent of adults would like to receive gift cards as gifts,12 it seems clear that gift cards have 

captured the imagination of consumers and will be a part of the payment landscape for the foreseeable 

future.  Because consumers obviously derive great satisfaction from both giving and receiving prepaid 

cards as holiday gifts, it is important that the Board, in adopting its regulations, ensure that issuers are left 

with adequate incentives for continuing to offer these products, while at the same time providing adequate 

protections for consumers so that their fond memories of holiday giving and receiving will not later be 

tainted by the sense that they have been unfairly treated by card issuers. 

Another context in which stored value cards are coming to play a prominent role is that of lower-

income consumers who do not have access to traditional financial services—the so-called “unbanked.”13  

One recent study estimated that over 8.4 million American families earning less than $25,000 annually 

were unbanked.14  Most people lacking either both checking and savings accounts earn relatively low 

incomes,15 a fact that is particularly troubling because being unbanked is so expensive: When one does 

not have a checking account, one begins to rack up fees doing such things as cashing paychecks—

services which banked persons would take for granted.16  A hypothetical unbanked consumer earning 

$12,000 in one year might spend up to $250 annually in check-cashing fees alone.17  For these poorer 

consumers without access to traditional banks, stored value cards represent another potential option.  

Some card issuers have recognized this and have begun offering services resembling direct deposit 

whereby workers may automatically convert their paychecks into stored value contained on their cards.18  

Not only are stored value cards a more convenient and potentially more affordable means for these 

consumers to access their funds; they also enable these consumers to participate in online commerce.  But 

 
12 Press Release, National Retail Federation, Making the Most Out of Gift Cards This Season (Nov. 5, 2009), available at 
http://www.nrf.com/modules.php?name=News&op=viewlive&sp_id=817. 
13 See generally Michael S. Barr, Banking the Poor, 21 Yale J. on Reg. 121 (2004). 
14 Id. at 130. 
15 See Id. at 131. 
16 See Id. at 134. 
17 See Id. 
18 An example of such a card is the AccountNow Prepaid Visa Card, detailed in Box 10 infra. 

http://www.nrf.com/modules.php?name=News&op=viewlive&sp_id=817


the fact that more of society’s most vulnerable members seem to be turning to stored value cards means 

that the Board must take particular care in setting consumer protection regulations—while remaining 

mindful that there must be sufficient incentives for card issuers to continue offering these services. 

 

 

 

 

 

 

 

 

 

 

Box 3 – The Unbanked Life 
 

Just how expensive is it for an unbanked person to perform a basic financial transaction such as cashing her 
paycheck? 
 
The fee for check‐cashing services is usually calculated as a percentage of the total value of the check being 
cashed.    In  2000,  Dove  Consulting  prepared  a  report  on  non‐bank  financial  institutions  in  four  major 
metropolitan areas for the Treasury Department.  The report found that the average fee charged for check‐
cashing services was $5.10 in Atlanta, $6.68 in Boston, $4.65 in San Antonio, and $4.10 in San Diego. 
 
The  study went  on  to  note  that  the  fee  to  cash  a  check  of  value  equal  to  the  average  Social  Security 
benefit—which, in 1998, was $707—ranged from $9 in San Antonio to $16 in Boston. 
 
Source: DOVE CONSULTING, SURVEY OF NON‐BANK FINANCIAL  INSTITUTIONS FOR THE DEPARTMENT OF THE TREASURY 33 
(2000), available at http://www.ustreas.gov/press/releases/reports/nbfirpt.pdf. 

II.  SUMMARY OF TITLE IV OF THE CREDIT CARD ACT19

 

Location in Overall Statutory Scheme.  Title IV of the Credit CARD Act is an amendment to the 

Electronic Fund Transfer Act (EFTA),20 the primary purpose of which is to set rules governing banking 

transactions involving debit cards, online banking, telephone banking, and other means of conducting 

financial business electronically. 

Definitions.  The Credit CARD Act defines three categories of stored value instruments: general-

use prepaid cards, gift certificates, and store gift cards.21  All three of the categories refer solely to 

instruments representing value stored electronically.  Thus, gift certificates issued on paper only by, for 

                                                            
19 The complete text of the statute is reproduced in Appendix A beginning at page 29 infra. 
20 15 U.S.C. § 1693. 
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21 Sec. 401, § 915(a)(2), 123 Stat. at 1751. 
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instance, a local snow cone stand, and which are not tied to any kind of electronic account, would seem to 

be excluded from the Act’s “gift certificate” category or either of the other two categories. 

The statute makes three main distinctions among the categories of stored value instruments: 1) 

where the electronically stored value may be redeemed, 2) whether or not the electronic value is 

reloadable, and 3) the medium which represents the stored value. 

The first distinction has to do which where the stored value may be redeemed.  The term 

“general-use prepaid card” is defined to include all stored value cards that may be used at multiple, 

unaffiliated merchants. “Gift certificates” and “store gift cards,” in contrast, are those instruments which 

can be redeemed at only a single merchant or at an affiliated group of merchants.  An example of a 

general-use prepaid card would be the American Express Classic Gift Card, which is accepted at any 

merchant which accepts American Express credit cards.  An example of a store gift card would be the 

Wal-Mart Spark Gift Card, which can be used at any Wal-Mart or SAM’s Club store.  The former have 

sometimes been referred to in the literature as open-loop cards, while the latter have sometimes been 

referred to as closed-loop cards. 

As suggested by the above example, in most cases, general-use prepaid cards will be those cards 

which a) are issued by banks that also issue credit cards, b) are marked with the logo of Visa, MasterCard, 

American Express, Discover, or some other credit card network, and c) involve electronic fund transfers 

using those credit card networks.  But it is important to note that none of this is written into the statute’s 

definition.  The statute’s definition of general-use prepaid card turns entirely on those cards’ capacity for 

being redeemed at multiple, unaffiliated merchants; everything depends on where the card can be used.  

There is nothing in the statute that would prevent two or more unrelated corporations, e.g., McDonald’s 

and Kmart, from establishing a joint venture whereby they would issue cards that could be redeemed at 

either group of merchants; any card that was marketed by such a joint venture would seem to fall under 

the category of general-use prepaid card—but the query is whether the very act of establishing such a 



joint venture would make McDonald’s and Kmart into an single “affiliated group of merchants,” thus 

making whatever card the joint venture issued either a gift certificate or a store gift card.22

The second main distinction the Credit CARD Act makes among the three categories of cards has 

to do with whether the card’s electronic value is reloadable.  Under the statute, the gift certificate 

category includes only instruments which cannot be reloaded.  In contrast, both the general-use prepaid 

card category and store gift card category may include instruments that are either reloadable or non-

reloadable. 

The third main distinction made by the statute between the categories has to do with the medium 

which represents the electronically stored value.  The electronic value of a general-use prepaid card—as 

the category name suggests—is represented by “a card or other payment code or device.”23  A gift 

certificate is said to be “an electronic promise,”24 while a store gift card is said to be “an electronic 

promise, plastic card, or other payment code or device.”25

 

 

 

 

 

 

 

 

Box 4 ‐ Summary of Credit CARD Act’s Stored Value Instrument Categories  
 
    General‐use Prepaid Cards    Gift Certificates     Store Gift Cards 
 
Medium  “Card or other payment     “Electronic promise”    “Electronic promise, 

code or device”               plastic card, or other 
                  payment code or device” 

 
Where    Multiple, unaffiliated merchants  Single merchant or an affil‐  Single merchant or an affil‐ 
Redeemable            iated group of merchants  iated group of merchants 
 
Reloadable?  Reloadable or non‐reloadable    Non‐reloadable only    Reloadable or non‐reloadable 

The scheme that Congress devised to distinguish stored value instruments into different 

categories raises certain questions.  First, what exactly is an “electronic promise?”  The term appears 

9 

 

                                                            
22 If the Fed adopts the rules originally proposed in November, 2009, a joint venture such as this would indeed be an “affiliated 
group of merchants” and cards issued by it would be considered store gift cards.  See Appendix B, Notice of Proposed Rule 
Making, Supplement I to Part 205 – Official Staff Interpretations, Paragraph 20(a)(2)-2, infra at page 43. 
23 Credit CARD Act, sec. 401, § 915(a)(2)(A), 123 Stat. at 1751.   
24 § 915(a)(2)(B). 
25 § 915(a)(2)(C). 
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nowhere else in the United States Code, nor does it appear in any court cases in a context relevant to gift 

certificates or stored value instruments.  The legislators who supported the Credit CARD Act did not 

discuss this term in the floor debates leading up to the Act’s passage, nor does the term appear in any of 

the Congressional committee reports.  “Electronic promise” appears only very rarely in legal literature, 

and even then only in contexts that have nothing to do with gift certificates.  Thus, the term seems to be 

something of a blank slate which the Board will have the responsibility of defining through regulation. 

The second question raised by the three stored value instrument categories has to do with 

potential overlap among the categories.  There seems to be a firm wall erected between general-use 

prepaid cards on one hand, and gift certificates and store gift cards on the other, by virtue of the fact that 

the former can potentially be redeemed anywhere, while the latter can be redeemed only at a limited 

number of locations.  But the distinction between gift certificates and store gift cards is not so clear.  

Consider that a gift certificate is said to be an “electronic promise,” while a store gift card could also 

possibly be an electronic promise or something else, including a plastic card.  And while a gift certificate 

is expressly limited to instruments that are non-reloadable, a store gift card can be either reloadable or 

non-reloadable.  Is a gift certificate just a subset of store gift cards?  Do gift certificates raise policy 

concerns that are identical to or completely different from the policy concerns raised by store gift cards? 

The final major question raised by the three categories is why the categories exist at all.  The 

three categories do not play any significant role in the substantive law concerning expiration dates, fees, 

and disclosure requirements that follows.  Nor do the distinctions make any difference to the Board’s 

power to regulate: The Board has full authority to regulate them all.  Did Congress merely think that these 

distinctions would be helpful to the Board in its efforts to regulate?  Or to state it more strongly: Did 

Congress intend the Board to regulate these three categories differently?  Does each of the three 

categories raise different policy concerns, or are the policy concerns basically the same across the 

categories? 

 



 

 

 

 

 

 

 

Box 5 – Stored Value Card Statistics 
 

On page 2, supra, some statistics on the number and dollar amount of stored value card transactions were 
discussed.   How do these statistics translate  into Title  IV’s categories?    It appears that for the year 2006, 
using the Credit CARD Act’s categories, there were an estimated 3,076,546,470 purchases using what the 
Act would term “store gift cards,” representing an estimate total of $36,600,741,764 in sales.  What the Act 
would  call  “general‐use  prepaid  cards”  involved  an  estimated  total  of  233,387,167  payments  in  2006, 
representing  an  estimated  sales  total  of  $10,105,458,717.    Since  the  study  only  examined  transactions 
involving some kind of card, it did not consider what the Act would call “gift certificates.” 
 
Source: DOVE  CONSULTING,  THE  ELECTRONIC  PAYMENTS  STUDY:  A  SURVEY  OF  ELECTRONIC  PAYMENTS  FOR  THE  2007 
FEDERAL  RESERVE  PAYMENTS  STUDY  42‐43  (2007),  available  at  http://www.frbservices.org/files/ 
communications/pdf/ research/2007_electronic_payments_study.pdf. 

 

Exclusions.  In addition to the definitions of general-use prepaid card, gift certificate, and store 

gift card, the Credit CARD Act also lists several exclusions to make it clear that certain instruments are 

not covered by the Act and not subject to regulation by the Board.26  Prepaid telephone cards are excluded 

from the Act’s scope, as are any kind of event tickets even if they are issued in electronic form.  The 

exclusions subsection also makes it clear that anything issued in paper form only is excluded from the 

Act. 

So much for the easy material in the exclusions subsection; there are three other exclusions which 

are more difficult to interpret, and which will therefore be quoted in full: 

“An electronic promise, plastic card, or payment code or device that is . .  

 (ii) reloadable and not marketed or labeled as a gift card or gift 

certificate; 

 (iii) a loyalty, award, or promotional gift card, as defined by the 

Board; 

 (iv) not marketed to the general public . . . .” 

Congress explicitly delegates to the Board the authority to define a “loyalty, award, or promotional gift 

card,” so this is something that the Board will certainly have to address eventually.  But what of (ii) 
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26 § 915(a)(2)(D), 123 Stat. at 1752. 



quoted above?  Suppose that a major retailer decides to discontinue its sale of gift cards and instead 

begins to issue “shopping cards?”27  The new product is exactly the same as the previously issued gift 

cards, but the term “gift card” appears nowhere on the card or on the packaging.  Did Congress intend for 

retailers to be able to escape the substantive requirements of the Act and regulation by the Board so 

easily?  Or did Congress only mean to exclude such things as payroll cards and government benefits 

cards?  If the former, is this something that the Board can regulate around?  For example, could the Board 

issue a regulation mandating that cards bearing certain attributes be marketed and labeled as gift cards, 

thus ensuring that they will be subject to the Act’s requirements?  Are there real policy reasons why gift 

cards should be regulated, while something like a shopping card should be left alone? 

 

 

 

 

 

 

 

 

 

  

Box 6 – Statutory Interpretation in the Administrative State 
 
Courts  afford  agency  interpretations  of  statutory  text  a  great  deal  of  deference—but  not  complete 
deference. 
 
“When a court reviews an agency’s construction of the statute which is administers, it is confronted with two 
questions.   First, always,  is  the question whether Congress has directly  spoken  to  the precise question at 
issue.  If the intent of Congress is clear, that is the end of the matter . . . .  If, however, the court determines 
Congress has not directly addressed the precise question at issue, the court does not simply impose its own 
construction on  the statute  .  .  .  .   Rather,  if  the statute  is silent or ambiguous with respect  to  the specific 
issue, the question for the court  is whether the agency’s answer  is based on a permissible construction of 
the statute.  .  .  .    If Congress has explicitly  left a gap for the agency to fill, there  is an express delegation of 
authority to the agency to elucidate a specific provision of the statute by regulation.” 
 
Source: Chevron, U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842‐43 (1984). 

Fees and Charges.  The Credit CARD Act sets certain boundaries for dormancy and inactivity 

fees—fees charged by the issuer as a penalty of prolonged nonuse—which are a common feature of stored 

value instruments.28  Under the Act, dormancy fees are allowed, but only after the non-use period extends 

to at least twelve months.  In addition, issuers must meet certain disclosure requirements, as discussed 

                                                            
27 For a real-life example of a stored value card that falls under the exclusion in (ii), see the AccountNow Prepaid Visa Card, 
detailed in Box 10 infra. 
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28 § 915(b), 123 Stat. at 1752-53. 
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below and issuers may not charge more than one dormancy fee per month.  The Act itself does not set any 

caps on fees, though the Board could set such caps through rulemaking. 

Many other sorts of service fees—apart from dormancy/inactivity fees—seem to be prohibited by 

the statute.  The statute defines “service fee” as a “periodic fee, charge, or penalty for holding or use of a 

gift certificate, store gift card, or general-use prepaid card.”29  The statute then goes on to subject service 

fees to the same substantive restrictions as dormancy/inactivity fees discussed in the previous 

paragraph.30  This includes the prohibition against charging more than one fee per month; thus, an issuer 

may not charge both a “dormancy fee” and what would be considered under the statute to be a “service 

fee” in the same month.  But there is some question as to what constitutes a “service fee” under the 

statute.  Does the statute extend to any and every fee that an issuer may dream up, or just some of them?  

The only kind of service fee specifically mentioned in the statute is a one-time initial purchase fee 

charged by issuers of general-use prepaid cards; the statute expressly allows these.31

 The disclosure requirements that an issuer must meet in order to charge a dormancy fee, boiled 

down to their essence, are that the issuer must state “clearly and conspicuously,” on the card itself, 1) that 

a fee will be charged, 2) that the fee is a result of inactivity, 3) the amount of the charge, 4) and how often 

the fee will be assessed.32  The term “clearly and conspicuously” is not defined in the Credit CARD Act 

or elsewhere in the Electronic Funds Transfer Act.  If there is to be any concrete meaning of “clearly and 

conspicuously,” therefore—e.g., minimum size of font, where on the card the disclosures are to be 

located—it must be supplied by the Board through rulemaking. 

 The Act also requires that “the issuer or vendor of such certificate or card inform [the] purchaser 

of [any] charge or fee before such certificate or card is purchased, regardless of whether the certificate or 

card is purchased in person, over the Internet, or by telephone.”33  This pre-purchase disclosure 

 
29 § 915(a)(3)(A), 123 Stat. at 1752. 
30 § 915(b), 123 Stat. at 1752-53. 
31 § 915(a)(3)(B), 123 Stat. at 1752. 
32 § 915(b)(3)(A), 123 Stat. at 1753. 
33 § 915(b)(3)(B), 123 Stat. at 1753. 



requirement is quite vague.  Is the issuer required to inform the purchaser of all four pieces of information 

listed above that must be stated on the card itself?  Or is he only required to inform the purchaser that a 

fee exists?  Also note that the statute does not expressly extend the “clear and conspicuous” requirement 

to this pre-purchase disclosure.  Suppose an issuer manufactures a card which makes the required 

disclosures on the back side of the card and assumes that the issuer has met the clear and conspicuous 

requirement.  Suppose also that the issuer then packages the card in a cardboard envelope so that only the 

front of the card can be seen before it is purchased.  If the issuer prints anywhere on the cardboard 

envelope in 8-point font, “*Card subject to fees,” has the pre-purchase disclosure requirement been met? 
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Box 7 – The Federal Trade Commission’s “Clearly and Prominently” Standard 
 

 
Even though the Board, when defining “clearly and conspicuously,” will be bound only by the text of Title IV, it 
may be helpful to consider how other federal agencies have approached similar problems in the past.  In 2007, 
the Federal Trade Commission (FTC) commenced agency adjudicative actions against two major corporations: 
Kmart and Darden Restaurants.  The latter is the owner and operator of several prominent restaurant chains, 
including The Olive Garden and Red Lobster.  In each of the two actions, the FTC alleged that the corporation 
had violated Section 5 of  the FTC Act by engaging  in unfair and deceptive acts and practices  in  their sale of 
store gift cards.   The gist of both complaints was that the corporations had misled consumers  into supposing 
that the cards could be used like cash in perpetuity, when in fact the stored value was subject to dormancy fees 
that would eventually deplete the card balance.  While the dormancy fee terms were in fact disclosed on both 
corporations’ cards, the Darden card’s dormancy fee was disclosed either in 5‐point font or in a space that was 
obscured by graphics.  As for the Kmart card, the dormancy fee was disclosed in 5‐point font, in the middle of a 
long “Terms and Conditions” paragraph that was not written in clear syntax—and, to top it off, the disclosure 
appeared only on the card itself, in a space that was completed covered by the cardboard packaging before it 
was opened. 
 
Eventually, the FTC entered  into consent decrees with both corporations ordering them to take certain steps.  
Among these steps was the requirement that fees be disclosed “clearly and prominently.”  The consent decree 
defined the standard as follows: 
 

“(A)  In  an  advertisement  communicated  through  an  electronic medium  (such  as  television,  video, 
radio,  and  interactive  media  such  as  the  Internet  and  online  services),  the  disclosure  shall  be 
presented  simultaneously  in  both  the  audio  and  video  portions  of  the  advertisement. Provided, 
however,  that  in any advertisement presented solely  through video or audio means,  the disclosure 
may be made through the same means in which the advertisement is presented. The audio disclosure 
shall  be  delivered  in  a  volume  and  cadence  sufficient  for  an  ordinary  consumer  to  hear  and 
comprehend it. The video disclosure shall be of a size and shade, and shall appear on the screen for 
duration, sufficient for an ordinary consumer to read and comprehend it. In addition to the foregoing, 
in interactive media the disclosure shall also be unavoidable . . . 
 

 (cont.) 



 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

Box 7 – The Federal Trade Commission’s “Clearly and Prominently” Standard, cont. 
 
“(B) In a print advertisement, promotional material, or instructional manual, the disclosure shall be 
in  a  type  size  and  location  sufficiently  noticeable  for  an  ordinary  consumer  to  read  and 
comprehend it, in print that contrasts with the background against which it appears. In multipage 
documents,  the disclosure shall appear on each page where a gift card  is advertised, promoted, 
mentioned, or depicted. 
 
“(C) On  a  product  label  or  gift  card,  the  disclosure  shall  be  in  a  type  size  and  location  on  the 
principal display panel sufficiently noticeable for an ordinary consumer to read and comprehend it, 
in print that contrasts with the background against which it appears. 
 
“(D)  The  disclosure  shall  be  in  understandable  language  and  syntax.  Nothing  contrary  to, 
inconsistent with, or  in mitigation of the disclosure shall be used  in any advertisement or on any 
label.” 
 

Source:  In  re  Kmart  Corp., Decision  and Order of  the  FTC, Docket No. C‐4197  (Aug.  14,  2007),  2007 WL 
2359828.  See also In re Darden Restaurants, Inc., Decision and Order of the FTC, Docket No. C‐4189 (May 7, 
2007) 2007 WL 1654377. 
 
Note that while this definition does flesh out the ideas of clarity and prominence to a certain extent, it does 
not  answer  all  questions.    For  example,  it  does  not  direct  the  card  issuer  to  use  a  particular  font  size.  
Clearly, information presented in five‐point font and obscured by graphics is not “clear and prominent”—or, 
at least, that is what FTC thought.  Would it be a good idea or a bad idea to try to dictate specifics like font 
size and where on the card the disclosure must occur? 
 

Expiration Dates.  The Credit CARD Act provides that gift certificates may not expire until at least five 

years after the gift certificate is “issued.”34  Query when a gift certificate is “issued.”  According to the 

Merriam-Webster Collegiate Dictionary, Eleventh Edition, “issue” can be defined either as “to cause to 

come forth,” or, “to put forth or distribute usually officially; to send out for sale or circulation.”  

According to the Cambridge Dictionary of American English, “issue” is defined as, “to give, supply or 

produce (something official).”  One definition of “issue” found on Dictionary.com characterized it as, “to 

mint, print, or publish for sale or distribution.”  Is a gift certificate “issued” when it is a) minted, b) 

offered for sale, or c) sold?  Is a) even an applicable category, given that the gift certificates covered by 
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34 § 915(c)(2)(A), 123 Stat. at 1753. 
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the Act are limited to “electronic promises?”  Are there costs or benefits to defining “issue” one way or 

another?35

 The Act also sets expiration date boundaries for general-use prepaid cards and store gift cards; the 

expiration date for these may be no earlier than five years after the last date when the card was reloaded.  

The statute states simply that no general-use prepaid card or store gift card may be “subject” to an 

expiration date unless that condition is met.  But there is a key feature of stored value cards that the 

statute does not seem to take into account: Many cards potentially have two kinds of expiration dates.  

This is especially true of general-use prepaid cards, which most often are issued by companies that also 

issue credit cards; transactions involving these cards are facilitated by the same electronic transfer 

networks that handle credit cards, and these networks are designed to handle only cards that carry 

expiration dates.  Credit card companies use expiration dates because they are effective devices for fraud 

prevention; requiring consumers to replace their physical cards regularly also ensures that the consumer 

always receives a fresh, functioning card before the magnetic strip is completely worn away.  An 

expiration date for credit cards, then, seems sensible—even necessary.  But questions arise when this 

practice is carried over to general-use prepaid cards.  Title IV requires that expiration dates for general-

use prepaid cards be no earlier than five years after the last date of the card’s use.  In cases where an 

account remains active, then, it seems that the statute prohibits expiration dates outright.  Exactly which 

expiration date does Title IV’s requirement apply to?  The expiration date of the physical card, the 

expiration date of the underlying funds—or both? 

 For all three categories of stored value instrument, “the terms of expiration [must be] clearly and 

conspicuously stated.”36  The statute does not mention whether or not the expiration term must be printed 

on the card or certificate itself; it also does not mention whether there is a pre-purchase disclosure 

requirement. 

 
35 Under the proposed rules issued by the Fed in November, 2009, a card would be considered to have been “issued” when it is 
“activated for use.”  See Appendix B, Notice of Proposed Rulemaking, Supplement I to Part 205 – Official Staff Interpretations, 
Paragraph 20(e)-8 [Alternative A], infra at page 53. 
36 § 915(c)(2)(B), 123 Stat. at 1753. 



 

 

 

 

 

  

 

Box 8 – Summary of Credit CARD Act’s Substantive Stored Value Provisions 
 

      Fees                             Expiration Dates 
 

‐ No dormancy fees unless period of nonuse      ‐ No expiration date unless it is at least five 
 at least twelve months.           after the gift certificate is issued, or at least five 
‐ Dormancy fee terms must be clearly and      years after the general‐use prepaid card or store 
conspicuously stated on card, fee must be dis‐      gift card is reloaded. 
closed to buyer before purchase.        ‐ Expiration terms must be stated clearly and 

  ‐ No more than one dormancy fee per month.      conspicuously. 
  ‐ All other fees prohibited, except for a one‐time 
  initial purchase fee for general‐use prepaid cards. 

State Preemption.  Article VI of the Constitution declares that the Constitution and laws of the 

United States shall be “the supreme law of the land.”  Since a majority of states already have passed their 

own laws concerning stored value cards, a question arises as to what happens if the Credit CARD Act’s 

requirements—or the requirements of any future regulations the Board may pass—differ from state 

requirements. 

As mentioned above, Title IV of the Credit CARD Act is an amendment to the Electronic Fund 

Transfer Act.  The Credit CARD Act expressly subjects the new stored value instrument rules to the 

EFTA’s preexisting section on state preemption, which is codified at 15 U.S.C. § 1693q.37  Under the 

EFTA’s preemption section, none of the stored value instrument rules in Title IV shall “annul, alter, or 

affect” any state law unless the state law is “inconsistent.”  Even if the state law is inconsistent, it is 

preempted only to the extent that it is inconsistent with federal law.  The preemption section also makes it 

clear that a state law is not inconsistent merely because if offers stronger protections than does federal 

law. 

The Board is vested with the authority to determine which state law provisions are consistent and 

which are inconsistent.  The Board may exercise this authority either “upon its own motion,” that is, when 

it notices a potentially inconsistent state law, or “upon the request of any financial institution, State, or 

other interested party . . . .” 
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37 See Credit CARD Act of 2009, sec. 402, 123 Stat. 1751, 1754 (2009). 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Box 9 – State Gift Card Laws 
 

There is great variety among the states’ current gift card laws—or, to frame it from the perspective of companies in the 
business of issuing such gift cards, great chaos.  At last count, 35 states offered consumers some sort of protection related to 
gift card expiration dates, and 37 offered some sort of protection related to service fees.  But within those groups, the 
degree of variation is staggering: Among expiration date protections, 18 distinct levels of protection were counted (based on 
minimum amount of time required to elapse before the card may expire, disclosure requirements, and exactly which cards 
are covered by the statute), while on the service fee side,  there were 23 distinct protection regimes!  The following non‐
exhaustive review of state gift card laws illustrates some of that variety. 
 
      Service Fees            Expiration Dates
 
‐ All fees prohibited. (7 states: FL, IL, MN, MT, OR, RI, VT)  ‐ Expiration dates prohibited. (6 states: CA, CT, ME, MN, 
‐ Dormancy fees prohibited; some service fees permitted,  MT, RI) 
but must be disclosed clearly and conspicuously; $300    ‐ At least seven years after issuance; clear disclosure; $300 
civil penalty for each violation. (1 state: MA)      civil penalty for each violation. (1 state: MA) 
‐ No fees except those relating to card’s initial purchase.   ‐ Expiration dates prohibited except for cards redeemable 
(2 states: MI, NM)            at artistic/cultural organizations. (1 state: WA) 
‐ No fees within first four years. (1 state: ME)      ‐ Expiration dates prohibited except for cards purchased at 
‐ No fees within two years of card’s last use, and then    less than face value, and then expiration must be at least 30 
only if balance has dropped below $5; fee limited to    days after issuance. (1state: OR) 
$1 per month. (2 states: WA, OK)        ‐ Expiration dates prohibited for cards with face value less 
‐ No fees within first two years. (2 states: OH, TN)    than $100 (1 state: NH) 
‐ No substantive restrictions, but fees must be      ‐ Expiration at least five years after issuance. (4 states: IL, 
disclosed clearly. (4 states: GA, NE, SC, UT)      KN, MI, OK) 
‐ Issuer must provide phone number consumers can    ‐ Expiration at least two years after issuance. (5 states: AR, 
call to inquire about fees. (1 state: VA)        HI, NJ, OH, TN) 

‐ Clear disclosure requirement only. (4 states: GA, NE, NY, 
TX) 

 
 
Source: National Conference of State Legislatures, Gift Cards and Gift Certificates Statutes and Recent Legislation (Jan. 19, 
2009), available at http://www.ncsl.org/?tabid=12474. 

 

 Board Rulemaking Authority.  The Credit CARD Act gives the Board of Governors of the 

Federal Reserve System all authority to pass rules and regulations necessary to carry out the Act’s stored 

value instrument provisions.38  In addition to some of the issues already raised in this memo, the statute 

specifically says that the Board may prescribe regulations relating to the amount of dormancy fees—a 
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38 § 915(d), 123 Stat. at 1753. 
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subject about which the statute itself has nothing else to say.  The statute also specifically states that the 

Board may set boundaries for dormancy fees that have to do with the amount of value remaining on the 

card; e.g., the Board could pass a regulation prohibiting issuers from charging fees when the balance 

drops below $5, a practice that has the potential effect of wiping out some consumers’ accounts entirely 

through fees.  Query whether the Board could create rules prohibiting issuers from charging fees when the 

stored value balance is above a certain amount; while the statute does not specifically mention this 

possibility, it also does not expressly foreclose it. 

 The statute also gives the Board authority to determine through administrative rulemaking which 

of the other preexisting requirements of the Electronic Fund Transfer Act shall apply to stored value 

cards.  The Board is also given authority to determine which provisions of Regulation E, passed by the  

Board under the authority of the EFTA, should be applied to stored value cards.  Regulation E fleshes out 

numerous requirements related to debit card transactions, online transactions, and other types of 

electronic fund transfers. Notable among these, are rules limiting a consumer’s liability for unauthorized 

transfers to $50 or the total amount already fraudulently transferred—whichever is less—provided that 

the consumer gives the financial institution timely notice of the fraudulent activity.39  Determining 

whether, when, and the extent to which consumers should be liable for fraudulent use of their stored 

values will be a key decision the Board will have to make as part of its regulation of gift certificates, store 

gift cards, and general-use prepaid cards.40

 

 

 

 

 

 
39 See 12 C.F.R. § 205.6.   
40 See Anita Ramastry, Confusion and Convergence in Consumer Payments: Is Coherence in Error Resolution Appropriate?, 83 
CHI.-KENT L. REV. 813 (2008) (arguing for greater consistency in error resolution standards among credit cards, debit cards, and 
stored value cards). 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Box 10 – Selected Stored Value Cards and Their Terms 
 

                   
 
 
Wal‐Mart Spark Gift Card     American Express Classic Gift Card        AccountNow Prepaid Visa Card

         (store gift card)             (general‐use prepaid card)            (general‐use prepaid card?) 
 
‐ No expiration date.      ‐ Initial purchase fee of $3.95 if bought       ‐ $9.95 monthly maintenance 
‐ No service fees or dormancy    online; fee does not detract from face       fee. 
fees.          value of card.             ‐ Value may be redeemed thru 
‐ Unused balance may not be    ‐ No expiration date for stored value;       ATM withdrawals for a $2 fee. 
redeemed for cash except    card bears an expiration date, but con‐       ‐ Value may be automatically 
“where required by law.”    sumer may call for a replacement card       added by direct deposit. 
‐ No protection for consumer    after this date.             ‐ Customer service calls free if 
if card is lost or stolen.       ‐ No dormancy or service fees after       consumer has signed up for 
‐ If consumer wishes to make a    purchase.             direct deposit; otherwise, 
purchase for an amount higher    ‐ Unused balance may not be redeemed      one free customer service call 
than remaining value on card,    for cash except “where required by law.”    per month, and $2 fee charged 
consumer must pay balance    ‐ Lost or stolen cards may be replaced;       for additional calls. 
with credit card or another gift    fraudulent charges, however, may not       ‐ Consumer protection in case of 
card—cash not accepted.    be disputed.             loss or theft left to sole discre‐ 
                         tion of issuer. 
 
Note that the AccountNow card is not marketed as a gift card; rather, it is marketed as an alternative to check‐cashing 
services, especially for those consumers without checking accounts.  Is this a general‐use prepaid card, or does it fall 
under the § 915 (a)(2)(D) exclusion? 
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III. POLICY QUESTIONS AND POSSIBLE DIRECTIONS FOR REGULATION 

 

1) Should cards like the AccountNow Prepaid Visa Card, described in Box 10 supra, which are not 

marketed as gift cards, be subject to Title IV’s requirements and any Board regulations?  This is 

in reality a two-part question: 

a) What is the best answer from a policy perspective? 

b) If the Board decides that subjecting such a card to Title IV is the best policy, would a court 

uphold the Board’s decision to do this? 

2) Should there be caps on the dormancy fees that issuers should be allowed to charge?  If so, at 

what amount should they be capped?  Should the caps be flat, or should they be tied to the face 

value of the card?  Or should they be tied to the value currently remaining on the card?  Does it 

make more sense to have different caps for the different categories or the same caps across all 

three categories? 

3) Should the Board establish a maximum amount of remaining value at which the fee may be 

charged, thus preventing a card’s value from being completely wiped out by fees?  If so, what 

should the maximum be?  Assuming the Board has the authority to do this, should it do the 

opposite—that is, should it set a minimum amount of remaining value at which a dormancy fee 

may be charged?  What is the logic behind setting one or the other? 

4) How should the Board define the “clear and conspicuous” disclosure requirement as it relates to 

both fee disclosures and expiration date disclosures?  And what disclosures should be made to the 

consumer prior to purchase, as opposed to those disclosures that need only be made somewhere 

on the card itself? 

5) Should there be a requirement that unused balanced be redeemable for cash?  If yes, then what 

should be the conditions?  The most important condition would probably have to do with how 

much value remains on the card: It may make sense to allow the consumer to cash out if the 
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card’s value drops to such a low level that the card cannot be used without forcing the consumer 

to spend significant additional funds.  But how would you fashion an effective rule that could 

apply to all stored value cards across the board?  A card with $5 of remaining value might retain 

some reasonable use at Wal-Mart, but how much is $5 really worth at Nieman Marcus?  Which is 

the relevant inquiry: Whether the value remaining on the card can be redeemed for any product in 

the store, or whether the remaining value can be redeemed for something a consumer might 

reasonably want to purchase?  Should the level at which value may be cashed out be tied to the 

average price of items sold at the store?  What then of a store like Wal-Mart, which sells 

everything from a pack of gum to a plasma screen television?  Should the Board establish 

categories of retailers, e.g., grocery stores, electronics stores, and set different cash-out levels for 

each category?  But would that do anything at all to solve the Wal-Mart problem?  Should the 

cash-out level be tied to the original face value of the card? 

6) To what extent should consumers be liable for fraudulent use of stored value cards?  Should they 

be entitled to all the same protections extended to victims of fraudulent bank transactions in 

Regulation E?  Or should they be entitled to more or less protection?  Is this an example of one 

situation where it would make sense to extend different levels of protection to holders of general-

use prepaid cards and to holders of store gift cards? 

7) On what basis should the Board declare a state gift card law to be “inconsistent” with federal law, 

and thus preempted?  Which of state provisions listed in Box 9 are inconsistent with federal law? 

8) Recall the discussion, supra at pages 15-16, of Title IV’s expiration date restrictions the potential 

problems they may cause for companies that issue general-use prepaid cards where the physical 

card has an expiration date.  The staff can only think of two viable alternatives for addressing the 

multiple expiration date problem consistently with the statute, but they are divided as to which 

one to recommend.  The two alternatives are: 
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a) Prohibit issuers from placing printed or embossed expiration or valid-through dates on 

gift cards altogether.  This would, in effect, abolish expiration dates for the physical 

cards; there would be only one expiration date, which would be the expiration date for the 

underlying funds. 

b) Allow expiration dates for physical cards to be printed or embossed on cards, but require 

that funds be available for the later of: (i) five years from the date the gift certificate was 

issued, or the date on which funds were last loaded to a store gift card or general-use 

prepaid card; or (ii) until the certificate or card expiration date. 

Which rule represents the better policy? 

9) All of the staff agrees that if the Board, in answering the previous question, settles on option (b), 

then the Board should issue additional rules to minimize the number of instances where the 

physical card expires before the underlying funds expire.  The reason for this is that many 

consumers may not understand that, even after the expiration date printed or embossed on the 

front of their card has passed, they continue to have a right to access the underlying funds.  But 

even though the staff agrees on this, they disagree on exactly what rule should be instituted to 

solve the problem.  They have developed three alternative rules: 

a) A retailer may not sell a general-use prepaid card or store gift card to a consumer 

carrying an expiration date at least five years in the future at the time of the sale.  Every 

retailer selling these cards may institute whatever procedures it chooses in order to ensure 

that it does not sell a card with an expiration date less than five years in the future. 

b) Distributors and retailers must develop procedures that give consumers a reasonable 

opportunity to purchase cards with at least five years remaining before expiration of the 

physical card.  These procedures must be systematic.  Examples include a procedure that 

involves a system of printing cards with expiration dates six years in the future, along 

with a system of distributing cards so that they are on retail shelves within six months.  
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Another example would be a procedure that involves printing cards with expiration dates 

seven years in the future, along with a system of distributing cards so that they are on 

retail shelves with a year and a half. 

c) Issuers of cards with printed or embossed physical-card expiration dates are required to 

automatically send consumers replacement cards via U.S. Postal Mail once card physical-

card expiration date passes. 

Which of the three proposed rules represents the best policy? 

10) The “loyalty, award, and promotional gift cards” are issued in conjunction with customer 

retention programs, rebate offers, sweepstakes, employer incentive programs, etc., and, they are 

excluded from the Credit CARD Act’s substantive requirements per § 915 (a)(2)(D)(iii).  While 

everyone agrees that loyalty, award, and promotional gift cards should not be subject to Title IV’s 

dormancy fee and expiration date restrictions, the Board feels strongly that it is only fair that 

these cards be subject at least to the statute’s disclosure requirements.  The questions that need to 

be addressed therefore, are: 

a) Whether there are strong policy reasons for subjecting loyalty, award, and promotional 

cards to the statute’s disclosure requirements? 

b) Would this be allowed or not allowed under the statute?  If it would be allowed, what is 

would be the legal argument for that position? 

c) See Appendix B, Notice of Proposed Rulemaking, 12 C.F.R. § 205.20(a)(4), infra at page 

38, and consider how the Board proposes to address this problem.  Is the proposal’s 

approach based on a reasonable interpretation of the statute? 

11) The next issue involves “service fees.”  While the Board is reasonably certain as to what 

constitutes a dormancy or inactivity fee under the statute, the Board is less certain as to which 

fees constitutes “service fees” that are—or should be—subject to the statute’s substantive and 

disclosure requirements.  Please evaluate the following kinds of fees that card issuers have been 



25 

 

known to charge and explain to why, as a policy matter, it would be good or bad to subject each 

kind of fee to the statute’s requirements.  In addition, please evaluate each type of fee from a legal 

perspective: For each type of fee, does the statute require the application of the statute’s 

restrictions, prevent the application of the statute’s restrictions, or provide the discretion to 

choose? 

a) A one-time issuance fee at the point of purchase 

b) A transaction fee imposed by the issuer whenever the consumer uses the card to make a 

purchase 

c) A transaction fee imposed by the issuer whenever the consumer uses the general-use 

prepaid card to make a cash withdrawal at an ATM 

d) Reload fees 

e) Balance inquiry fees 

f) A customer service fee imposed whenever the consumer calls the issuer’s customer 

service telephone line 

g) A cash-out fee when the consumer wishes to close her store gift card account and receive 

a refund of the unused balance 

h) A cash-out fee when the consumer wishes to close her general-use prepaid card account 

and receive a refund of the unused balance 

i) A card replacement fee, when the physical card has expired, but the underlying funds 

have not expired 

j) A card replacement fee, when the physical card has been lost or stolen 
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APPENDIX A: THE CREDIT CARD ACT OF 2009 

TITLE IV—GIFT CARDS 

 

SEC. 401. GENERAL-USE PREPAID CARDS, GIFT CERTIFICATES, AND 

STORE GIFT CARDS. 

 

The Electronic Fund Transfer Act (15 U.S.C. 1693 et seq.) is amended— 

(1) by redesignating sections 915 through 921 as sections 

916 through 922, respectively; and 

(2) by inserting after section 914 the following: 

 

‘‘SEC. 915. GENERAL-USE PREPAID CARDS, GIFT CERTIFICATES, AND 

STORE GIFT CARDS. 

 

‘‘(a) DEFINITIONS.—In this section, the following definitions 

shall apply: 

‘‘(1) DORMANCY FEE; INACTIVITY CHARGE OR FEE.—The 

terms ‘dormancy fee’ and ‘inactivity charge or fee’ mean a 

fee, charge, or penalty for non-use or inactivity of a gift certificate, 

store gift card, or general-use prepaid card. 

‘‘(2) GENERAL USE PREPAID CARD, GIFT CERTIFICATE, AND 

STORE GIFT CARD.— 

‘‘(A) GENERAL-USE PREPAID CARD.—The term ‘generaluse 

prepaid card’ means a card or other payment code 

or device issued by any person that is— 
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‘‘(i) redeemable at multiple, unaffiliated merchants 

or service providers, or automated teller machines; 

‘‘(ii) issued in a requested amount, whether or 

not that amount may, at the option of the issuer, 

be increased in value or reloaded if requested by the 

holder; 

‘‘(iii) purchased or loaded on a prepaid basis; and 

‘‘(iv) honored, upon presentation, by merchants for 

goods or services, or at automated teller machines. 

‘‘(B) GIFT CERTIFICATE.—The term ‘gift certificate’ 

means an electronic promise that is— 

‘‘(i) redeemable at a single merchant or an affiliated 

group of merchants that share the same name, 

mark, or logo; 

‘‘(ii) issued in a specified amount that may not 

be increased or reloaded; 

‘‘(iii) purchased on a prepaid basis in exchange 

for payment; and 

 ‘‘(iv) honored upon presentation by such single 

merchant or affiliated group of merchants for goods 

or services. 

‘‘(C) STORE GIFT CARD.—The term ‘store gift card’ 

means an electronic promise, plastic card, or other payment 

code or device that is— 

‘‘(i) redeemable at a single merchant or an affiliated 



28 

 

group of merchants that share the same name, 

mark, or logo; 

‘‘(ii) issued in a specified amount, whether or not 

that amount may be increased in value or reloaded 

at the request of the holder; 

‘‘(iii) purchased on a prepaid basis in exchange 

for payment; and 

‘‘(iv) honored upon presentation by such single 

merchant or affiliated group of merchants for goods 

or services. 

‘‘(D) EXCLUSIONS.—The terms ‘general-use prepaid 

card’, ‘gift certificate’, and ‘store gift card’ do not include 

an electronic promise, plastic card, or payment code or 

device that is— 

‘‘(i) used solely for telephone services; 

‘‘(ii) reloadable and not marketed or labeled as 

a gift card or gift certificate; 

‘‘(iii) a loyalty, award, or promotional gift card, 

as defined by the Board; 

‘‘(iv) not marketed to the general public; 

‘‘(v) issued in paper form only (including for tickets 

and events); or 

‘‘(vi) redeemable solely for admission to events or 

venues at a particular location or group of affiliated 

locations, which may also include services or goods 
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obtainable— 

‘‘(I) at the event or venue after admission; 

or 

‘‘(II) in conjunction with admission to such 

events or venues, at specific locations affiliated 

with and in geographic proximity to the event 

or venue. 

‘‘(3) SERVICE FEE.— 

‘‘(A) IN GENERAL.—The term ‘service fee’ means a periodic 

fee, charge, or penalty for holding or use of a gift 

certificate, store gift card, or general-use prepaid card. 

‘‘(B) EXCLUSION.—With respect to a general-use prepaid 

card, the term ‘service fee’ does not include a onetime 

initial issuance fee. 

‘‘(b) PROHIBITION ON IMPOSITION OF FEES OR CHARGES.— 

‘‘(1) IN GENERAL.—Except as provided under paragraphs 

(2) through (4), it shall be unlawful for any person to impose 

a dormancy fee, an inactivity charge or fee, or a service fee 

with respect to a gift certificate, store gift card, or generaluse 

prepaid card. 

‘‘(2) EXCEPTIONS.—A dormancy fee, inactivity charge or 

fee, or service fee may be charged with respect to a gift certificate, 

store gift card, or general-use prepaid card, if— 

 ‘‘(A) there has been no activity with respect to the 

certificate or card in the 12-month period ending on the 
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date on which the charge or fee is imposed; 

‘‘(B) the disclosure requirements of paragraph (3) have 

been met; 

‘‘(C) not more than one fee may be charged in any 

given month; and 

‘‘(D) any additional requirements that the Board may 

establish through rulemaking under subsection (d) have 

been met. 

‘‘(3) DISCLOSURE REQUIREMENTS.—The disclosure requirements 

of this paragraph are met if— 

‘‘(A) the gift certificate, store gift card, or general use 

prepaid card clearly and conspicuously states— 

‘‘(i) that a dormancy fee, inactivity charge or fee, 

or service fee may be charged; 

‘‘(ii) the amount of such fee or charge; 

‘‘(iii) how often such fee or charge may be assessed; 

and 

‘‘(iv) that such fee or charge may be assessed for 

inactivity; and 

‘‘(B) the issuer or vendor of such certificate or card 

informs the purchaser of such charge or fee before such 

certificate or card is purchased, regardless of whether the 

certificate or card is purchased in person, over the Internet, 

or by telephone. 

‘‘(4) EXCLUSION.—The prohibition under paragraph (1) shall 
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not apply to any gift certificate— 

‘‘(A) that is distributed pursuant to an award, loyalty, 

or promotional program, as defined by the Board; and 

‘‘(B) with respect to which, there is no money or other 

value exchanged. 

‘‘(c) PROHIBITION ON SALE OF GIFT CARDS WITH EXPIRATION 

DATES.— 

‘‘(1) IN GENERAL.—Except as provided under paragraph 

(2), it shall be unlawful for any person to sell or issue a 

gift certificate, store gift card, or general-use prepaid card that 

is subject to an expiration date. 

‘‘(2) EXCEPTIONS.—A gift certificate, store gift card, or general- 

use prepaid card may contain an expiration date if— 

‘‘(A) the expiration date is not earlier than 5 years 

after the date on which the gift certificate was issued, 

or the date on which card funds were last loaded to a 

store gift card or general-use prepaid card; and 

‘‘(B) the terms of expiration are clearly and conspicuously 

stated. 

‘‘(d) ADDITIONAL RULEMAKING.— 

‘‘(1) IN GENERAL.—The Board shall— 

‘‘(A) prescribe regulations to carry out this section, 

in addition to any other rules or regulations required by 

this title, including such additional requirements as appropriate 

relating to the amount of dormancy fees, inactivity 
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charges or fees, or service fees that may be assessed and 

the amount of remaining value of a gift certificate, store 

gift card, or general-use prepaid card below which such 

charges or fees may be assessed; and 

‘‘(B) shall determine the extent to which the individual 

definitions and provisions of the Electronic Fund Transfer 

Act or Regulation E should apply to general-use prepaid 

cards, gift certificates, and store gift cards. 

‘‘(2) CONSULTATION.—In prescribing regulations under this 

subsection, the Board shall consult with the Federal Trade 

Commission. 

‘‘(3) TIMING; EFFECTIVE DATE.—The regulations required 

by this subsection shall be issued in final form not later than 

9 months after the date of enactment of the Credit CARD 

Act of 2009.’’. 

 

SEC. 402. RELATION TO STATE LAWS. 

 

Section 920 of the Electronic Fund Transfer Act (as redesignated 

by this title) is amended by inserting ‘‘dormancy fees, 

inactivity charges or fees, service fees, or expiration dates of gift 

certificates, store gift cards, or general-use prepaid cards,’’ after 

‘‘electronic fund transfers,’’. 

 

SEC. 403. EFFECTIVE DATE. 
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This title and the amendments made by this title shall become 

effective 15 months after the date of enactment of this Act. 
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APPENDIX B: NOTICE OF PROPOSED RULEMAKING 

REGULATION E – ELECTRONIC FUND TRANSFERS (12 C.F.R. 205) 

 
1. The authority citation for part 205 continues to read as follows: 
 

Authority: 15 U.S.C. 1693b. 
 
2. Section 205.4(a)(1) is revised to read as follows: 
 
§ 205.4 General disclosure requirements; jointly offered services 
 

(a)(1) Form of disclosures. Disclosures required under this part shall be clear and readily 
understandable, in writing, and in a form the consumer may keep►, except as otherwise provided in this 
part◄. The disclosures required by this part may be provided to the consumer in electronic form, subject 
to compliance with the consumer-consent and other applicable provisions of the Electronic Signatures in 
Global and National Commerce Act (E-Sign Act) (15 USC 7001 et seq.). A financial institution may use 
commonly accepted or readily understandable abbreviations in complying with the disclosure 
requirements of this part. 
 
* * * * * 
3. Section 205.12(b) is revised to read as follows: 
 
§ 205.12 Relation to other laws. 
 
* * * * * 
 

(b) Preemption of inconsistent state laws.
 
(1) Inconsistent requirements. The Board shall determine, upon its own motion or 

upon the request of a state, financial institution, or other interested party, whether the act 
and this part preempt state law relating to electronic fund transfers, or to dormancy, 
inactivity, or service fees, or expiration dates, of gift certificates, store gift cards, or 
general-use prepaid cards. 
 
* * * * * 
 
4. Section 205.20 is added as follows: 
 
§ 205.20 Requirements for gift cards and gift certificates. 
 

(a) Definitions. For purposes of this section, except as excluded under paragraph (b), the 
following definitions apply: 

 
(1) Gift certificate means a card, code, or other device that is: 
 
(i) Issued to a consumer in a specified amount that may not be increased or reloaded in exchange 

for payment; and 
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(ii) Redeemable upon presentation at a single merchant or an affiliated group of 
merchants for goods or services. 
 

(2) Store gift card means a card, code, or other device that is: 
 
(i) Issued to a consumer in a specified amount, whether or not that amount may be increased or 

reloaded by the cardholder, in exchange for payment; and 
 
(ii) Redeemable upon presentation at a single merchant or an affiliated group of merchants for 

goods or services. 
 

(3) General-use prepaid card means a card, code, or other device that is: 
 
(i) Issued to a consumer in a specified amount, whether or not that amount may be increased or 

reloaded by the cardholder, in exchange for payment; and 
 

(ii) Redeemable upon presentation at multiple, unaffiliated merchants for goods or services, or 
usable at automated teller machines. 

 
(4) Loyalty, award, or promotional gift card means a card, code, or other device that: 
 
(i) Is issued in connection with a loyalty, award, or promotional program; 

 
(ii) Is redeemable upon presentation at one or more merchants for goods or services, or usable at 

automated teller machines; and 
 
(iii) Sets forth the disclosures specified in paragraphs (d)(2), (e)(2), and (f)(2) of this section and 

provides the disclosures specified in paragraph (f)(1) of this section on or with the card, code, or other 
device. 

 
(5) Dormancy or inactivity fee. The terms “dormancy fee” and “inactivity fee” mean a fee for 

non-use of or inactivity on a gift certificate, store gift card, or general-use prepaid card. 
 
(6) Service fee. The term “service fee” means a periodic fee for holding or use of a gift certificate, 

store gift card, or general-use prepaid card. 
 
(b) Exclusions. The terms “gift certificate,” “store gift card,” and “general-use prepaid card”, as 

defined in paragraph (a) of this section, do not include any card, code, or other device that is: 
 
(1) Useable solely for telephone services; 
 
(2) Reloadable and not marketed or labeled as a gift card or gift certificate; 

 
(3) A loyalty, award, or promotional gift card; 

 
(4) Not marketed to the general public; 
 
(5) Issued in paper form only; or 
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(6) Redeemable solely for admission to events or venues at a particular location or group of 
affiliated locations, or to obtain goods or services, in conjunction with admission to such events or 
venues, at the event or venue or at specific locations affiliated with and in geographic proximity to the 
event or venue. 
 

(c) Form of disclosures.  
 
(1) Clear and conspicuous. Disclosures made under this section must be clear and conspicuous. 

The disclosures may contain commonly accepted or readily understandable abbreviations or symbols. 
 
(2) Format. Disclosures made under this section generally must be provided to the consumer in 

written or electronic form. Only disclosures provided under paragraph (c)(3) of this section may be given 
orally. 

 
(3) Disclosures prior to purchase. Before a gift certificate, store gift card, or general-use prepaid 

card is purchased, the issuer or vendor of such certificate or card must disclose to the consumer the 
information required by paragraphs (d)(2), (e)(3), and (f)(1) of this section. 

 
(4) Disclosures on the certificate or card. Paragraphs (d)(2), (e)(3), and (f)(2) of this section 

require that certain information be disclosed on the certificate or card. A disclosure made in an 
accompanying terms and conditions document, on packaging surrounding a certificate or card, or on a 
sticker or other label affixed to the certificate or card does not constitute a disclosure on the certificate or 
card. 

 
(d) Prohibition on imposition of fees or charges.  No person may impose a dormancy, inactivity, 

or service fee with respect to a gift certificate, store gift card, or general-use prepaid card, unless: 
 
(1) There has been no activity with respect to the certificate or card in the one year period ending 

on the date on which the fee is imposed; 
 
(2) The following are stated, as applicable, clearly and conspicuously on the gift certificate, store 

gift card, or general-use prepaid card: 
 
(i) The amount of any dormancy, inactivity, or service fee that may be charged; 

 
(ii) How often such fee may be assessed; and 
 
(iii) That such fee may be assessed for inactivity; and 
 
(3) Not more than one dormancy, inactivity, or service fee is imposed in any 

given calendar month. 
 
**Alternative A – Paragraph (e)** 
 

(e) Prohibition on sale of gift certificates or cards with expiration dates. No person may sell or 
issue a gift certificate, store gift card, or general-use prepaid card with an expiration date, unless: 

 
(1) The certificate or card expiration date, if any, is at least five years after the date the certificate 

or card was sold or issued to a consumer; 
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(2) The expiration date for the underlying funds is at least the later of: 
 
(i) Five years after the date the gift certificate was issued, or five years after the date on which 

funds were last loaded to a store gift card or general-use prepaid card; or 
 
(ii) The certificate or card expiration date, if any; 
 
(3) The following disclosures are provided on the certificate or card, as applicable: 
 
(i) The expiration date for the underlying funds or, if the underlying funds do not expire, that fact; 
 
(ii) A toll-free telephone number and, if one is maintained, a Web site that a consumer may use to 

obtain a replacement certificate or card after the certificate or card expires if the underlying funds may be 
available; and 

 
(iii) A statement, disclosed with equal prominence and in close proximity to the certificate or card 

expiration date, that the certificate or card expires, but the underlying funds either do not expire or expire 
later than the certificate or card, and that the consumer may contact the issuer for a replacement card; and 

 
(4) No fee or charge is imposed on the cardholder for replacing the gift certificate, store gift card, 

or general-use prepaid card prior to the funds expiration date, unless such certificate or card has been lost 
or stolen. 

 
**Alternative B – Paragraph (e)** 
 

(e) Prohibition on sale of gift certificates or cards with expiration dates. No person may sell or 
issue a gift certificate, store gift card, or general-use prepaid card with an expiration date, unless: 

 
(1) The person has policies and procedures in place to ensure that a consumer will have a 

reasonable opportunity to purchase a certificate or card with at least five years remaining until the 
certificate or card expiration date; 

 
(2) The expiration date for the underlying funds is at least the later of: 
 
(i) Five years after the date the gift certificate was issued, or the date on which funds were last 

loaded to a store gift card or general-use prepaid card; or 
 
(ii) The certificate or card expiration date, if any; 
 
(3) The following disclosures are provided on the certificate or card, as applicable: 
 
(i) The expiration date for the underlying funds or, if the underlying funds do not expire, that fact; 
 
(ii) A toll-free telephone number and, if one is maintained, a Web site that a consumer may use to 

obtain a replacement certificate or card after the certificate or card expires if the underlying funds may be 
available; and 
 

(iii) A statement, disclosed with equal prominence and in close proximity to the certificate or card 
expiration date, that the certificate or card expires, but the underlying funds either do not expire or expire 
later than the certificate or card, and that the consumer may contact the issuer for a replacement card; and 
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(4) No fee or charge is imposed on the cardholder for replacing the gift certificate, store gift card, 

or general-use prepaid card prior to the funds expiration date, unless such certificate or card has been lost 
or stolen. 

 
(f) Additional disclosure requirements for gift certificates or cards. Additional disclosures must 

be provided in connection with a gift certificate, store gift card, or general-use prepaid card, as applicable, 
as indicated below: 

 
(1) Fee disclosures. For each type of fee that may be imposed in connection with the certificate or 

card (other than a dormancy, inactivity, or service fee subject to the disclosure requirements under 
paragraph (d)(2) of this section), the following information must be provided on or with the certificate or 
card: 

 
(i) The type of fee; 

 
(ii) The amount of the fee (or an explanation of how the fee will be determined); and 

 
(iii) The conditions under which the fee may be imposed. 
 

(2) Telephone number for fee information. A toll-free telephone number and, if one is maintained, a Web 
site that a consumer may use to obtain information about fees described in paragraphs (d)(2) and (f)(1) of 
this section must be disclosed on the certificate or card. 
 
5. In Supplement I to part 205, 
a. Under § 205.12 Relation to other laws, under (b) Preemption of inconsistent 
state laws, paragraph 1. is revised. 
 
b. Section 205.20 – Requirements for Gift Cards and Gift Certificates is added. 
 
Supplement I to Part 205 – Official Staff Interpretations 
 
* * * * * 
 
Section 205.12 – Relation to Other Laws 
 
* * * * * 
 
(b) Preemption of Inconsistent State Laws 
 

1. Specific determinations. The regulation prescribes standards for determining whether state 
laws that govern EFTs, dormancy, inactivity, or service fees, or expiration dates of gift certificates, store 
gift cards, or general-use prepaid cards are preempted by the act and the regulation. A state law that is 
inconsistent may be preempted even if the Board has not issued a determination. However, nothing in 
section 205.12(b) provides a financial institution with immunity for violations of state law if the 
institution chooses not to make state disclosures and the Board later determines that the state law is not 
preempted. 
 
* * * * * 
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Section 205.20 – Requirements for Gift Cards and Gift Certificates 
 
20(a) Definitions 
 

1. Form of card, code, or device. Section 205.20 applies to any card, code, or other device that 
meets one of the definitions in § 205.20(a)(1) through (a)(3) of this section, even if it is not issued in card 
form. Section 205.20 would apply, for example, to the issuance of an account number or bar code that can 
access underlying funds. Similarly, § 205.20 would apply to a device with a chip or other embedded 
mechanism, linking the device to stored funds, such as a mobile phone or sticker containing a contactless 
chip, if the device otherwise meets the definition of gift certificate, store gift card or general-use prepaid 
card. 

 
2. Electronic promise. The term “electronic promise” as used in EFTA Sections 915(a)(2)(B), 

(a)(2)(C), and (a)(2)(D) means a person’s commitment or obligation communicated or stored in electronic 
form made to a consumer to provide payment for goods or services for transactions initiated by the 
consumer. The electronic promise is itself represented by a card, code or other device that is issued or 
honored by the person, reflecting the person’s commitment or obligation to pay. For example, if a 
merchant issues a code that can be given as a gift and that entitles the recipient to redeem the code in an 
on-line transaction for goods or services, that code represents an electronic promise by the merchant and 
would be a card, code, or other device covered by § 205.20. 

 
Paragraph 20(a)(2) – Store Gift Card 
 

1. Relationship between “gift certificate” and “store gift card”. The term “store gift card” in § 
205.20(a)(2) includes “gift certificates” as defined in § 205.20(a)(1). For example, a numeric or 
alphanumeric code representing a specified dollar amount or value that is electronically sent to a 
consumer as a gift which can be redeemed or exchanged by the recipient to obtain goods or services may 
be both a “gift certificate” and a “store gift card” if the specified amount or value cannot be increased. 

 
2. Affiliated group of merchants. The term “affiliated group of merchants” means two or more 

affiliated merchants or other persons that are related by common ownership or common corporate control 
(see, e.g., 12 CFR § 227.3(b) and 12 CFR § 223.2) and that share the same name, mark, or logo. For 
example, the term would include franchisees that are subject to a common set of corporate policies or 
practices under the terms of their franchise licenses. The term also applies to two or more merchants or 
other persons that agree among each other, by contract or otherwise, to redeem cards, codes, or other 
devices bearing the same name, mark, or logo (other than the mark, logo, or brand of a payment network), 
for the purchase of goods or services solely at such merchants or persons. For example, assume a movie 
theatre chain and a restaurant chain jointly agree to issue cards that share the same “Flix and Food” logo 
that can be redeemed solely towards the purchase of movie tickets or concessions at any of the 
participating movie theatres, or towards the purchase of food or beverages at any of the participating 
restaurants. For purposes of § 205.20, the movie theatres and the restaurants would be considered to be an 
affiliated group of merchants, and the cards would be considered to be “store gift cards.” 
 

3. Mall gift cards. See comment 20(a)(3)-2. 
 

Paragraph 20(a)(3) – General-Use Prepaid Card 
 

1. Redeemable upon presentation at multiple, unaffiliated merchants. A card, code, or other 
device is redeemable upon presentation at multiple, unaffiliated merchants if, for example, such 
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merchants agree to honor the card, code, or device if it bears the mark, logo, or brand of a payment 
network, pursuant to the rules of the payment network. 

 
2. Mall gift cards. Mall gift cards which are generally intended to be used or redeemed for goods 

or services at participating retailers within a shopping mall may be considered store gift cards or general-
use prepaid cards depending on the locations in which the cards may be redeemed. For example, if a mall 
card may only be redeemed at merchants within the mall itself, the card is more likely be considered a 
store gift card. However, certain mall cards also carry the brand of a payment network and can be used at 
any retailer that accepts that card brand, including retailers located outside of the mall. Such cards would 
be considered general-use prepaid cards. 

 
Paragraph 20(a)(4) – Loyalty, Award, or Promotional Gift Card 
 

1. Examples of loyalty, award, or promotional programs. Section 205.20(a)(4) defines a loyalty, 
award, or promotional gift card as a card, code, or other device that is issued in connection with a loyalty, 
award or promotional program. Such cards, codes, or other devices are excluded from the definitions of 
“gift certificate,” “store gift card,” and “general-use prepaid card” under § 205.20(b)(3), provided that the 
disclosures specified in paragraphs (d)(2), (e)(2), and (f) of this section are given to the consumer, on or 
with the card, as specified in § 205.20(a)(4)(iii). Examples of loyalty, award or promotional programs 
include: 

i. Loyalty or consumer retention programs operated or administered by a merchant that provide to 
consumers cards redeemable for goods or services or other monetary value as a reward for certain 
purchases at or visits to the participating merchant; 

ii. Rebate programs operated or administered by a merchant or product manufacturer that provide 
cards redeemable for goods or services or other monetary value to consumers in connection with the 
consumer’s purchase of a product or service and the consumer’s completion of the rebate submission 
process. 

iii. Sweepstakes or contests that distribute cards redeemable for goods or services or other 
monetary value to consumers as an invitation to enter into the promotion for a chance to win a prize. 

iv. Referral programs that may provide cards redeemable for goods or services or other monetary 
value to consumers in exchange for referring other potential consumers to a merchant. 

v. Incentive programs through which an employer may provide cards redeemable for goods or 
services or other monetary value to employees, for example, to recognize job performance, such as 
increased sales. 

 
Paragraph 20(a)(6) – Service Fee 
 

1. Service fees. Under § 205.20(a)(6), a service fee includes a periodic fee for holding or use of a 
gift certificate, store gift card, or general-use prepaid card. A periodic fee includes any fee that may be 
imposed on a gift certificate, store gift card, or general use prepaid card from time to time for holding or 
using the certificate or card, such as a monthly maintenance fee, a transaction fee, a reload fee, or a 
balance inquiry fee, whether or not the fee is waived for a certain period of time or is only imposed after a 
certain period of time. A service fee does not include a one-time fee, such as an initial issuance fee or a 
cash-out fee. 
 
20(b) – Exclusions 
 

1. Application of exclusion. A card, code, or other device is excluded from the definition of “gift 
certificate,” “store gift card,” or “general-use prepaid card” if it meets any of the exclusions in § 
205.20(b). An excluded card, code, or other device generally is not subject to any of the requirements of 
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this section. (See, however, § 205.20(a)(4)(iii), requiring certain disclosures for loyalty, award, or 
promotional gift cards). 

 
2. Eligibility for multiple exclusions. A card, code, or other device may fall within more than one 

exclusion. If a card, code, or other device falls within any exclusion, it generally is not covered by § 
205.20, even if another exclusion may not apply. Thus, for example, a corporation may award its 
employees with a gift card of a type that can also be purchased directly from the merchant. While the card 
may not qualify for the exclusion for cards, codes, or other devices not marketed to the general public 
under § 205.20(b)(4) because the card can also be obtained through retail channels, it may nevertheless be 
exempt from the substantive requirements of § 205.20 because it is a loyalty, award, or promotional gift 
card. (See, however, § 205.20(a)(4)(iii), requiring certain disclosures for loyalty, award, or promotional 
gift cards.). 

 
Paragraph 20(b)(1) – Usable Solely For Telephone Services 
 

1. Examples of excluded products. The exclusion for products usable solely for telephone 
services applies to prepaid cards for long-distance telephone service, prepaid cards for wireless telephone 
service and prepaid cards for other services analogous in function to a telephone, such as prepaid cards for 
voice over internet protocol (VoIP) access time. 
 
Paragraph 20(b)(2) – Reloadable and Not Marketed or Labeled as a Gift Card or Gift Certificate 
 

1. Reloadable. A card, code, or other device is “reloadable” if it has the capability of having more 
funds added by a cardholder after the initial purchase or issuance. 

 
2. Marketed or labeled as a gift card or gift certificate. The term “marketed or labeled as a gift 

card or gift certificate” means directly or indirectly offering, advertising or otherwise suggesting the 
potential use of a card, code or other device, as a gift for another person. Whether the exclusion applies 
generally does not depend on the type of entity that makes the promotional message. For example, a card 
may be marketed or labeled as a gift card or gift certificate if anyone (other than the purchaser of the 
card), including the issuer, the retailer, the program manager that may distribute the card, or the payment 
network on which a card is used, promotes the use of the card as a gift card or gift certificate. A card or 
certificate, including a general-purpose reloadable card, is marketed or labeled as a gift card or gift 
certificate even if it is only occasionally marketed as a gift card or gift certificate. For example, a 
reloadable network-branded card would be marketed or labeled as a gift card or gift certificate if the 
issuer principally advertises the card as a less costly alternative to a bank account but promotes the card in 
a television, radio, newspaper, or Internet advertisement, or on signage as “the perfect 
gift” during the holiday season. 
 

3. Examples of marketed or labeled as a gift card or gift certificate. Examples of marketed or 
labeled as a gift card or gift certificate include: 

i. Displaying the word “gift” or “present” on a card, certificate, or accompanying material, 
including documentation, packaging and promotional displays; 

ii. Representing or suggesting that a certificate or card can be given to another person, for 
example, as a “token of appreciation” or a “stocking stuffer,” or displaying a congratulatory message on 
the card, certificate or accompanying material; 

iii. Incorporating gift-giving or celebratory imagery or motifs, such as a bow, ribbon, wrapped 
present, candle, or congratulatory message, on a card, certificate, accompanying documentation, or 
promotional material. 

The term does not include: 
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i. Representing that a card or certificate can be used as a substitute for a checking, savings, or 
deposit account; 

ii. Representing that a card or certificate can be used to pay for a consumer’s health-related 
expenses – for example, a card tied to a health savings account; 

iii. Representing that a card or certificate can be used as a substitute for travelers’ checks or cash 
by the purchaser; 

iv. Representing that a card or certificate can be used as a budgetary tool or to cover emergency 
expenses. 

4. Reasonable procedures regarding marketing. The exclusion for a card, code, or other device is 
reloadable and is not marketed or labeled as a gift card or gift certificate in § 205.20(b)(2) applies if an 
individual card, code, or other device is not marketed or labeled as a gift card or gift certificate and if 
entities subject to the rule maintain policies and procedures reasonably designed to avoid such marketing. 
The following examples illustrate the application of § 205.20(b)(2): 

i. An issuer or program manager of prepaid cards agrees to sell general-purpose reloadable cards 
through a retailer. The contract between the issuer or program manager and the retailer establishes the 
terms and conditions under which the cards may be sold and marketed at the retailer. The terms and 
conditions include restrictions prohibiting the general-purpose reloadable cards from being marketed as a 
gift card or gift certificate, and requirements for policies and procedures to regularly monitor or otherwise 
verify that the cards are not being marketed as such. The issuer or program manager sets up one 
promotional display at the retailer for gift cards and another physically separated display for excluded 
products under § 205.20(b), including general-purpose reloadable cards and wireless telephone cards, 
such that a reasonable consumer would not believe that the excluded cards are gift cards. The exclusion in 
§ 205.20(b)(2) applies even if a retail clerk inadvertently stocks or places some of the general-purpose 
reloadable cards on the gift card display notwithstanding the issuer or program manager’s maintenance of 
policies and procedures reasonably designed to avoid the marketing of the general purpose reloadable 
cards as gift cards or gift certificates. 

ii. Same facts as in i., except that the issuer or program manager sets up a single promotional 
display at the retailer on which a variety of prepaid cards are sold, including store gift cards, general-
purpose reloadable cards, and wireless telephone cards. A sign stating “Gift Cards” appears prominently 
at the top of the display. The issuer or program manager does not qualify for the exclusion in § 
205.20(b)(2) with respect to the general purpose reloadable card because the issuer or program manager 
does not maintain policies and procedures reasonably designed to avoid the marketing of the general 
purpose reloadable cards as gift cards or gift certificates. 
 
Paragraph 20(b)(4) – Not Marketed to the General Public 
 

1. Marketed to the general public. A card, code, or other device is marketed to the general public 
if the potential use of the card, code, or other device is directly or indirectly offered, advertised, or 
otherwise promoted to the general public. A card, code, or other device may be marketed to the general 
public regardless of the advertising medium, including television, radio, newspaper, the Internet, or 
signage. In addition, the method of distribution by itself is not dispositive in determining whether a card, 
code, or other device is marketed to the general public. Factors that may be considered in determining 
whether the exclusion applies to a particular card, code, or other device include the means or channel 
through which the card, code, or device may be obtained by a consumer, the subset of consumers that are 
eligible to obtain the card, code or device, and whether the availability of the card, code, or device is 
advertised or otherwise promoted in the marketplace. 

 
2. Examples illustrating exclusion for cards, codes, or other devices “not marketed to the general 

public.” The following examples illustrate application of the exclusion in § 205.20(b)(4) for cards, codes, 
or other devices not marketed to the general public. 
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i. A merchant sells its gift cards at a discount to a business which may give them to employees or 
loyal consumers as incentives or rewards. In determining whether the gift card falls within the exclusion 
in § 205.20(b)(4), the merchant must consider whether the card is of a type that is advertised or made 
available to consumers generally or can be obtained elsewhere. If the card can also be purchased through 
retail channels, the exclusion in § 205.20(b)(4) does not apply, even if the consumer obtained the card 
from the business as an incentive or reward. See, however, § 205.20(b)(3). 

ii. A national retail chain decides to market its gift cards only to members of its frequent buyer 
program. If any member of the general public may become a member of the program, the card does not 
fall within the exclusion in § 205.20(b)(4) because the general public has the ability to obtain the cards. 

iii. An issuer of prepaid cards advertises a reloadable card to teenagers and their parents 
promoting the card for use by teenagers for occasional expenses, schoolbooks and emergencies and by 
parents to monitor spending. Because the card is marketed to and may be sold to any member of the 
general public, the exclusion in § 205.20(b)(4) does not apply. 

iv. An insurance company settles a policyholder’s claim and distributes the insurance proceeds to 
the consumer by means of a prepaid card. Because the prepaid card is simply the means for providing the 
insurance proceeds to the consumer and the availability of the card is not advertised to the general public, 
the exclusion in § 205.20(b)(4) applies. 

v. An employer provides a prepaid card to its employees to cover travel expenses and per diem. 
Because the prepaid card is simply the means for distributing travel expenses and per diem and the 
availability of the card is not advertised or available to the general public, the exclusion in § 205.20(b)(4) 
applies. 

vi. A merchant provides store credit to a consumer following a merchandise return by issuing a 
prepaid card that clearly indicates that the card contains funds for store credit. Because the prepaid card is 
issued for the stated purpose of providing store credit to the consumer and the ability to receive refunds 
by a prepaid card is not advertised to the general public, the exclusion in § 205.20(b)(4) applies. 

vii. A tax preparation company elects to distribute tax refunds to its clients by issuing non-
reloadable prepaid cards, but does not advertise or otherwise promote the ability to receive proceeds in 
this manner. Because the prepaid card is simply the mechanism for providing the tax refund to the 
consumer, and the tax preparer does not advertise the ability to obtain tax refunds by a prepaid card, the 
exclusion in § 205.20(b)(4) applies. However, if the tax preparer promotes the ability to receive tax 
refund proceeds through a prepaid card as a way to obtain “faster” access to the proceeds, the exclusion in 
§ 205.20(b)(4) does not apply. 
 
Paragraph 20(b)(5) – Issued in Paper Form Only 
 

1. Exclusion explained. To qualify for the exclusion in § 205.20(b)(5), the sole means of issuing 
the card, code, or other device must be in a paper form. Thus, the exclusion generally applies to 
certificates issued in paper form where solely the paper itself may be used to purchase goods or services. 
A card, code or other device is not issued solely in paper form simply because it may be reproduced or 
printed on paper. For example, a bar code or card or certificate number sent electronically to a consumer 
and redeemable for goods and services is not issued in paper form, even if it may be reproduced or 
otherwise printed on paper by the consumer. Similarly, an on-line retailer may electronically mail a 
certificate redeemable for goods or services to a consumer, which the consumer could print out on a home 
printer. In these circumstances, although the consumer might hold a paper facsimile of the card, code, or 
other device, the exclusion does not apply because the information necessary to redeem the value was 
initially issued in electronic form. However, a paper certificate that bears a bar code or account number 
may fall within the exclusion in § 205.20(b)(5) if the bar code or account number is not issued in any 
form other than on the paper. In addition, the exclusion in § 205.20(b)(5) would continue to apply in 
circumstances where an issuer replaces a gift certificate that was initially issued in paper form with a card 
or electronic code (for example, to replace a lost paper certificate). 
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Paragraph 20(b)(6) – Redeemable Solely For Admission to Events or Venues 
 

1. Examples. The exclusion for payment cards, codes, or other devices that are redeemable solely 
for admission to events or venues at a particular location or group of affiliated locations generally applies 
to cards, codes, or other devices that are not redeemed for a specified monetary value, but rather for 
admission for entry to an event or venue. The exclusion also covers a card, code, or other device that is 
usable to purchase of goods or services purchased in addition to entry into the event or the venue, either at 
the event or venue or at an affiliated location or location in geographic proximity to the event or venue. 
The following examples illustrate the scope of § 205.20(b)(6): 

i. A consumer purchases a prepaid card that entitles the holder to a ticket for entry to an 
amusement park. The prepaid card does not state a monetary value and may only be used for entry to the 
park. The card qualifies for the exclusion in § 205.20(b)(6) because it is redeemable solely for admission 
or entry to an event or venue. 

ii. Same facts as in i., except that the gift card also entitles the holder of the gift card to a dollar 
amount that can be applied towards the purchase of food and beverages or goods or services at the park or 
at nearby affiliated locations. The card qualifies for the exclusion in § 205.20(b)(6) because it is 
redeemable for admission or entry and for goods or services in conjunction with that admission. 

iii. A consumer purchases a $25 gift card that the holder of the gift card can use to make 
purchases at a merchant but alternatively can also apply the value on the card towards the cost of 
admission to the merchant’s affiliated amusement park. The card is not eligible for the exclusion in § 
205.20(b)(6) because it is not redeemable solely for the admission or ticket itself (or for goods and 
services purchased in conjunction with such admission). The card meets the definition of “store gift card” 
and is therefore subject to the substantive and disclosure requirements of §§ 205.20(d), (e), and (f), unless 
a different exclusion applies. 

iv. A consumer purchases a gift card that is redeemable for a particular service such as a spa 
treatment or for a one-night hotel stay. The card is not eligible for the exclusion in § 205.20(b)(6) because 
it is not redeemable for admission to an event or venue (in this case, the spa or hotel), but instead for a 
specified service at the spa or hotel. The card meets the definition of “store gift card” and is therefore 
subject to the substantive and disclosure requirements of §§ 205.20(d), (e), and (f), unless a different 
exclusion applies. 

v. A consumer purchases a gift card that is redeemable solely for a one-year membership to a 
buyer’s club or warehouse, or to a gym. The card falls within the exclusion in § 205.20(b)(6) because it is 
redeemable solely for membership to the club or gym and the membership is necessary for entry or 
admission to the club or gym. The exclusion would not apply, however, if the card has value that could be 
applied either to membership or for goods or services at the warehouse or gym. 
 
20(c) Form of Disclosures 
 
Paragraph 20(c)(1) – Clear and Conspicuous 
 

1. Clear and conspicuous standard. All disclosures required by this section must be clear and 
conspicuous. Disclosures are clear and conspicuous for purposes of this section if they are readily 
understandable and, in the case of written and electronic disclosures, the location and type size are readily 
noticeable to consumers. Disclosures need not be located on the front of the certificate or card to be 
considered clear and conspicuous. Disclosures are clear and conspicuous for the purposes of this section if 
they are in a print that contrasts with and is otherwise not obstructed by the background on which they are 
printed. For example, disclosures on a card or computer screen are not likely to be conspicuous if 
obscured by a logo printed in the background. Similarly, disclosures on the back of a card that are printed 
on top of indentations from embossed type on the front of the card are not likely to be conspicuous if it 
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obstructs the readability of the type. To the extent permitted, oral disclosures meet the standard when they 
are given at a volume and speed sufficient for a consumer to hear and comprehend them. 

 
2. Abbreviations and symbols. Disclosures may contain commonly accepted or readily 

understandable abbreviations or symbols, such as “mo.” for month or a “/” to indicate “per.” Under the 
clear and conspicuous standard, it is sufficient to state, for example, that a particular fee is charged 
“$2.50/mo. after 12 mos.” 

 
Paragraph 20(c)(2) – Format 
 

1. Electronic disclosures. Disclosures provided electronically pursuant to this section are not 
subject to compliance with the consumer-consent and other applicable provisions of the Electronic 
Signatures in Global and National Commerce Act (E-Sign Act) (15 USC 7001 et seq.). Electronic 
disclosures may not be provided through a hyperlink or in another manner by which the purchaser can 
bypass the disclosure. An issuer or vendor is not required to confirm that the consumer has read the 
electronic disclosures. 

 
2. Non-physical certificates and cards. If no certificate or card is issued, the disclosures must 

accompany the code, confirmation, or other written or electronic document provided to the consumer. 
 

Paragraph 20(c)(3) – Disclosure Prior to Purchase 
 

1. Method of purchase. The disclosures must be provided before a certificate or card is purchased 
regardless of whether the certificate or card is purchased in person, online, by telephone, or by other 
means. 

 
20(d) Prohibition on Imposition of Fees or Charges 
 

1. One-year period. Section 205.20(d) provides, in part, that a person may not impose a 
dormancy, inactivity, or service fee with respect to a gift certificate, store gift card, or general-use prepaid 
card until there has been no activity with respect to the certificate or card in the one-year period ending on 
the date on which the fee is imposed. The following examples illustrate this rule: 

i. A certificate or card is purchased on January 15 of year one. If there has been no activity on the 
certificate or card since the certificate or card was purchased, a dormancy, inactivity, or service fee may 
not be imposed on the certificate or card until January 15 of year two. 

ii. A certificate or card is purchased on February 29 of a leap year. If there has been no activity on 
the certificate or card since the certificate or card was purchased, a dormancy, inactivity, or service fee 
may not be imposed on the certificate or card until February 28 of the following year. 

iii. Same facts as i., and a fee was imposed on January 15 of year two. Because no more than one 
dormancy, inactivity, or service fee may be imposed in any given calendar month, the earliest date that 
another dormancy, inactivity, or service fee may be imposed, assuming there continues to be no activity 
on the certificate or card, is February 1 of year two. A dormancy, inactivity, or service fee is permitted to 
be imposed on February 1 of year two because there has been no activity on the certificate or card for the 
preceding year (February 1 of year one through January 31 of year two), and February is a new calendar 
month. 

iv. Same facts as i., and a fee was imposed on January 15 of year two. On January 31 of year two, 
the consumer uses the card to make a purchase. Under this circumstance, another dormancy, inactivity, or 
service fee could not be imposed until January 31 of year three at the earliest, assuming there has been no 
activity on the certificate or card since January 31 of year two. 

 



46 

 

2. Activity. Any action by a consumer to increase, decrease, or otherwise make use of the funds 
underlying a gift certificate, store gift card, or general-use prepaid card constitutes activity for purposes of 
§ 205.20(d). For example, the purchase and activation of a certificate or card or the reloading of funds 
onto a store gift card or general-use prepaid card constitutes activity. However, neither the imposition of a 
fee, the replacement of an expired, lost, or stolen certificate or card, nor a balance inquiry constitutes 
activity with respect to a gift certificate, store gift card, or general-use prepaid card. 
 

3. Relationship between §§ 205.20(d)(2) and (c)(3). Sections 205.20(d)(2) and (c)(3) contain 
similar, but not identical, disclosure requirements. Section 205.20(d)(2) requires the disclosure of 
dormancy, inactivity, and service fees on a certificate or card. Section 205.20(c)(3) requires that an issuer 
or vendor of such certificate or card disclose to a consumer any dormancy, inactivity, and service fees 
associated with the certificate or card before such certificate or card may be purchased. Depending on the 
context, a single disclosure that meets the clear and conspicuous requirements of both §§ 205.20(d)(2) 
and (c)(3) may be used to disclose a dormancy, inactivity, or service fee. For example, if the disclosures 
on a certificate or card, required by § 205.20(d)(2), are visible to the consumer without having to remove 
packaging or other materials sold with the certificate or card, for a purchase made in person, the 
disclosures also meet the requirements of § 205.20(c)(3). Otherwise, a dormancy, inactivity, or service fee 
may need to be disclosed multiple times or in multiple locations to satisfy the requirements of 
§§ 205.20(d)(2) and (c)(3). For example, if the disclosures on a certificate or card, required by § 
205.20(d)(2), are obstructed by packaging or other materials sold with the certificate or card, for a 
purchase made in person, they also must be disclosed on the packaging sold with the certificate or card or 
in other manner visible to the consumer to meet the requirements of § 205.20(c)(3). 
 

4. Relationship between §§ 205.20(d)(2), (e)(3), and (f)(2). In addition to any disclosures required 
under § 205.20(d)(2), any applicable disclosures under §§ 205.20(e)(3) and (f)(2) of this section must also 
be provided on the certificate or card. 
 

5. One fee per month. Under § 205.20(d)(3), no more than one dormancy, inactivity, or service 
fee may be imposed in any given calendar month. For example, if a dormancy fee is imposed on January 
1, following a year of inactivity, and a consumer makes a balance inquiry on January 15, a balance 
inquiry fee may not be imposed at that time because a dormancy fee was already imposed earlier that 
month and a balance inquiry fee is a type of service fee. If, however, the dormancy fee could be imposed 
on January 1, following a year of inactivity, and the consumer performs a balance inquiry on January 1, 
the person assessing the fees may choose whether to impose the dormancy fee or the balance inquiry fee 
on January 1. The restriction in § 205.20(d)(3) does not apply to any fee that is not a dormancy, inactivity, 
or service fee. For example, assume a service fee is imposed on January 1, following a year of inactivity. 
If a consumer cashes out the funds on a general-use prepaid card on January 15, a cash-out fee may be 
imposed at that time because a cash-out fee is not a dormancy, inactivity, or service fee. 

 
20(e) Prohibition on Sale of Gift Certificates or Cards with Expiration Dates 
 
**Alternative A** 
 

1. Disclosure of funds expiration—date not required. Section 205.20(e)(3)(i) does not require 
disclosure of the precise date the funds will expire. It is sufficient to disclose, for example, “Funds expire 
5 years from the date funds last loaded to the card.”; “Funds can be used 5 years from the date money was 
last added to the card.”; or “Funds do not expire.” 
 

2. Disclosure not required if no expiration date. If the certificate or card and underlying funds do 
not expire, the disclosure required by § 205.20(e)(3)(i) need not be stated on the certificate or card. 
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3. Reference to toll-free telephone number and Web site. If a certificate or card does not expire, 

or if the underlying funds are not available after the certificate or card expires, the disclosure required by 
§ 205.20(e)(3)(ii) need not be stated on the certificate or card. See, however, § 205.20(f)(2). 
 

4. Relationship to § 226.20(f)(2). The same toll-free telephone number and Web site may be used 
to comply with §§ 226.20(e)(3)(ii) and (f)(2). Neither a toll-free number nor a Web site must be 
maintained or disclosed on a certificate or card if no fees are imposed in connection with the certificate or 
card, and the certificate or card and underlying funds do not expire. 
 

5. Distinguishing between certificate or card expiration and funds expiration. If applicable, § 
205.20(e)(3)(iii) requires a disclosure to be made on the certificate or card that notifies a consumer that 
the certificate or card expires, but the underlying funds either do not expire or expire later than the 
certificate or card, and that the consumer may contact the issuer for a replacement card. The disclosure 
must be made with equal prominence and in close proximity to the certificate or card expiration date. In 
the case of a certificate or card, close proximity means that the disclosure must be on the same side as the 
certificate or card expiration date. If the disclosure is the same type size and is located immediately next 
to or directly above or below the certificate or card expiration date, without any intervening text or 
graphical displays, the disclosures would be deemed to be equally prominent and in close proximity. The 
disclosure need not be embossed on the certificate or card to be deemed equally prominent, even if the 
expiration date is embossed on the certificate or card. The disclosure may state on the front of the card, 
for example, “Valid thru 09/2016. Call for new card.”; “Active thru 09/2016. Call for replacement card.”; 
or “Call for new card after 09/2016.” 
 

6. Relationship between §§ 205.20(d)(2), (e)(3), and (f)(2). In addition to disclosures required 
under § 205.20(e)(3), any applicable disclosures under §§ 205.20(d)(2) and (f)(2) of this section must also 
be provided on the certificate or card. 
 

7. Replacement of a lost or stolen certificate or card not required. Section 205.20 does not require 
the replacement of a certificate or card that has been lost or stolen. 
 

8. Date of issuance or loading. A certificate or card is not issued or loaded with funds until the 
certificate or card is activated for use. 
 
**Alternative B** 
 

1. Reasonable opportunity. Under § 205.20(e)(1), no person may sell or issue a gift certificate, 
store gift card, or general-use prepaid card with an expiration date, unless there are policies or procedures 
in place to ensure that a consumer has a reasonable opportunity to purchase a certificate or card with at 
least five years remaining until the certificate or card expiration date. The following examples illustrate 
reasonable and unreasonable opportunities for consumers to purchase a certificate or card with at least 
five years remaining until the certificate or card expiration date: 

i. A card would comply with § 205.20(e)(1) if it is printed with a card expiration date six years 
from the date it was produced and is on a display rack of a retail store within six months of the date the 
card was produced. 

ii. A card would comply with § 205.20(e)(1) if it is printed with a card expiration date seven years 
from the date it was produced and is on a display rack of a retail store within one year and six months of 
the date the card was produced, the card would comply with § 205.20(e)(1). 
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iii. A card would not comply with § 205.20(e)(1) if it is printed with a card expiration date six 
years from the date it was produced and is stored in a distribution warehouse for more than one year after 
the date the card was produced. 
 

2. Disclosure of funds expiration—date not required. Section 205.20(e)(3)(i) does not require 
disclosure of the precise date the funds will expire. It is sufficient to disclose, for example, “Funds expire 
5 years from the date funds last loaded to the card.”; “Funds can be used 5 years from the date money was 
last added to the card.”; or “Funds do not expire.” 
 

3. Disclosure not required if no expiration date. If the certificate or card and underlying funds do 
not expire, the disclosure required by § 205.20(e)(3)(i) need not be stated on the certificate or card. 
 

4. Reference to toll-free telephone number and Web site. If a certificate or card does not expire, 
or if the underlying funds are not available after the certificate or card expires, the disclosure required by 
§ 205.20(e)(3)(ii) need not be stated on the certificate or card. See, however, § 205.20(f)(2). 
 

5. Relationship to § 226.20(f)(2). The same toll-free telephone number and Web site may be used 
to comply with §§ 226.20(e)(3)(ii) and (f)(2). Neither a toll-free number nor a Web site must be 
maintained or disclosed if no fees are imposed in connection with a certificate or card, and the certificate 
or card and underlying funds do not expire. 
 

6. Distinguishing between certificate or card expiration and funds expiration. If applicable, a 
disclosure must be made on the certificate or card that notifies a consumer that the certificate or card 
expires, but the funds either do not expire or expire later than the certificate or card, and that the 
consumer may contact the issuer for a replacement card. The disclosure must be made with equal 
prominence and in close proximity to the certificate or card expiration date. In the case of a certificate or 
card, close proximity means that the disclosure must be on the same side as the certificate or card 
expiration date. If the disclosure is the same type size and is located immediately next to or directly above 
or below the certificate or card expiration date, without any intervening text or graphical displays, the 
disclosures would be deemed to be equally prominent and in close proximity. The disclosure need not be 
embossed on the certificate or card to be deemed equally prominent, even if the expiration date is 
embossed on the certificate or card. The disclosure may state on the front of the card, for example, “Valid 
thru 09/2016. Call for new card.”; “Active thru 09/2016. Call for replacement card.”; or “Call for new 
card 
after 09/2016.” 
 

7. Relationship between §§ 205.20(d)(2), (e)(3), and (f)(2). In addition to any disclosures required 
to be made under § 205.20(e)(3), any applicable disclosures under §§ 205.20(d)(2) and (f)(2) must also be 
provided on the certificate or card. 
 

8. Replacement of a lost or stolen certificate or card not required. Section 205.20 does not require 
the replacement of a certificate or card that has been lost or stolen. 
 

9. Date of issuance or loading. A certificate or card is not issued or loaded with funds until the 
certificate or card is activated for use. 
 
20(f) Additional Disclosure Requirements for Gift Certificates or Cards 
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1. Reference to toll-free telephone number and Web site. If a certificate or card does not have any 
fees, the disclosure required by § 205.20(f)(2) need not be stated on the certificate or card. See, however, 
§ 205.20(e)(3)(ii). 
 

2. Relationship to § 226.20(e)(3)(ii). The same toll-free telephone number and Web site may be 
used to fulfill §§ 226.20(e)(3)(ii) and (f)(2). Neither a toll-free number nor a Web site must be maintained 
or disclosed if no fees are imposed in connection with a certificate or card, and the certificate or card and 
underlying funds do not expire. 
 

3. Relationship between §§ 205.20(d)(2), (e)(3), and (f)(2). In addition to any disclosures required 
to be made pursuant to § 205.20(f)(2), any applicable disclosures under §§ 205.20(d)(2) and (e)(3) must 
also be provided on the certificate or card. 

 
By order of the Board of Governors of the Federal Reserve System, November 13, 2009. 
 
 
Jennifer J. Johnson 
Secretary of the Board. 


