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MEMORANDUM1 
 

TO: Junior OCC Lawyer 
FROM: Comptroller Thomas Curry’s Office 
RE: Policy Considerations Regarding the Possibility of an OCC FinTech Charter 
DATE: September 2016 
 
 You are a junior lawyer at the Office of the Comptroller of the Currency (“OCC”) 
working for Thomas Curry, the Comptroller of the Currency. Over the past year, Comptroller 
Curry has gone on record stating that the OCC is considering its legal authority to offer a special-
purpose national bank charter to financial technology companies (“FinTech”).2 Comptroller 
Curry has asked you to evaluate the legal and policy considerations regarding the possibility of 
the OCC offering a limited-purpose FinTech charter. The Comptroller does not want to go 
forward with announcing any type of special purpose FinTech charter without fully 
understanding both the positive and negative policy considerations. Using this memorandum, the 
attached materials, as well as what we have already learned in class about bank charters please 
make a recommendation to Comptroller Curry as to whether or not the OCC should move 
forward with the special purpose FinTech charter. Please carefully consider the memorandum 
and the highlighted sections of the attached materials. You can skim the non-highlighted portions 
for further background.  
 
I. Background: The OCC and Its Chartering Authority 

 
The OCC is the primary regulator of federally-chartered national banks and savings 

associations. Pursuant to the powers granted to the agency by the National Banking Act of 1864 
(“NBA”),3 the OCC is charged with evaluating applications for a federal bank charter, 
authorizing such a charter to be executed, and promulgating regulations to carry out these 
powers.4 Under this authority, the OCC has issued both regulations5 as well as guidance in the 
form of the Comptroller’s licensing manual6 for entities that wish to seek a federal bank charter.  

                                                
1 This case study was prepared by Dylan M. Aluise, Harvard Law School Class of 2017, under the supervision of 
Professor Howell E. Jackson and Professor Margaret E. Tahyar. This case study is intended for educational purposes 
only and is not intended to offer legal advice.  
2 Lalita Clozel, OCC's Curry: Limited-Purpose Charter for Fintech Is Possible, AM. BANKER (June 14, 2016), 
http://www.americanbanker.com/news/law-regulation/occs-curry-limited-purpose-charter-for-fintech-is-possible-
1081511-1.html.  
3 12 U.S.C. § 1 et seq. 
4 Id. at §§ 21, 22, 26, 27, 93a.  
5 12 C.F.R. § 5.20. 
6 OFFICE OF THE COMPTROLLER OF THE CURRENCY, COMPTROLLER’S LICENSING MANUAL – CHARTERS (Feb. 2009), 
http://www.occ.treas.gov/publications/publications-by-type/licensing-manuals/charters.pdf [hereinafter 
Comptroller’s Licensing Manual].  



 
H	A	R	V	A	R	D			L	A	W			S	C	H	O	O	L	

1525 Massachusetts Avenue 
Cambridge, MA, 02138 

 
Financial Regulation Case Study  
OCC Chartering Considerations: Creating a Federal Charter for FinTech Firms 
 

Page 2 of 14 
 

The OCC is a prudential regulator, meaning that in addition to its chartering authority, the 
OCC supervises over 1,600 national banks and savings associations for safety and soundness. 
Additionally, even after the Dodd-Frank Act and the creation of the Consumer Financial 
Protection Bureau, the OCC maintains some of its original consumer protection responsibilities 
as well, sharing that responsibility with the Consumer Financial Protection Bureau.  
 
II. The OCC White Paper and the Agency’s Focus on FinTech and Fostering 

Financial Innovation 
 

The FinTech industry, defined by the Department of Commerce as “companies whose 
line of business combines software and technology to deliver financial services” has been 
growing over the past decade.7 These firms are making headways in a number of areas of the 
financial services industry, from digital currencies to online and marketplace lending to payment 
systems. In 2010, investment in the industry was $1.8 billion which has since ballooned to $19 
billion in 2015, and it appears as if 2016 will set even higher numbers.8 Much of this growth has 
been focused on products targeted for direct use by consumers, including finding alternative 
methods of lending money.9 Within the FinTech sector, one of the areas garnering the most 
attention has been the “marketplace lending” or “peer-to-peer” lending space. Certain firms, such 
as LendingClub and Prosper, have gained prominence by using financial technology to “disrupt” 
the standard financial intermediary model and provide consumers with alternative methods of 
borrowing money through alternative lending models (please note that the marketplace lending 
model will be discussed more in-depth below). Because of the growing prominence of the 
FinTech sector along with its increased exposure to American consumers, financial regulators 
have been closely monitoring the FinTech sector and have been searching for a suitable 
regulatory framework for these products and services. 10 

In light of the emergence of the FinTech sector and its increased importance in the 
financial services industry, the OCC published a white paper in March, 2016 entitled 

                                                
7 U.S. DEP’T OF COMMERCE & INT’L TRADE ADMIN, 2016 TOP MARKETS REPORT: FINANCIAL TECHNOLOGY 3 (Aug. 
2016), 
 http://trade.gov/topmarkets/pdf/Financial_Technology_Top_Markets_Report.pdf.  
8 CITI, DIGITAL DISRUPTION: HOW FINTECH IS FORCING BANKING TO A TIPPING POINT 3 (Mar. 30, 2016), 
https://ir.citi.com/SEBhgbdvxes95HWZMmFbjGiU%2FydQ9kbvEbHIruHR%2Fle%2F2Wza4cRvOQUNX8GBW
VsV.   
9 Id. (estimating that “70% of [FinTech] investment [has focused] on [companies targeting] the "last mile" of user 
experience in the consumer space”). 
10 Regulators such as the United States Department of the Treasury have place increased focus on the impact of 
marketplace lending. See, e.g. U.S. DEP’T OF TREAS., OPPORTUNITIES AND CHALLENGES IN ONLINE MARKETPLACE 
LENDING (May 10, 2016), 
https://www.treasury.gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lendin
g_white_paper.pdf.  



 
H	A	R	V	A	R	D			L	A	W			S	C	H	O	O	L	

1525 Massachusetts Avenue 
Cambridge, MA, 02138 

 
Financial Regulation Case Study  
OCC Chartering Considerations: Creating a Federal Charter for FinTech Firms 
 

Page 3 of 14 
 

“Supporting Responsible Innovation in the Federal Banking System” (“White Paper”).11 The 
focus of the White Paper was to provide guidance to the financial services industry and FinTech 
firms on the agency’s views regarding the development of FinTech products as well as the 
principles that the agency will use in developing a regulatory framework for evaluating these 
innovative products and services. In the White Paper, the OCC sought to strike a balance 
between acknowledging the need to embrace innovation while also ensuring that new products 
and services do not present undue risk to the financial system.12 

To try to accomplish this, the OCC proposed to explore a variety of different ways to try 
to support responsible innovation and aimed to have internal focus groups or committees come 
up with ideas to promote the integration of the FinTech industry into the financial services 
sector. However, the OCC also vowed to further safe and sound operations through effective risk 
management, thereby ensuring that its role as a prudential regulator would not be compromised 
by any new ideas the agency may be considering.  
 
III. The Aftermath of the White Paper 

 
The White Paper also sought comments from the public on what the agency should do 

with respect to fostering innovation. This sparked dozens of comment letters which were 
submitted by groups and individuals representing diverse points of view ranging from consumer 
protection groups to community bankers to large financial services organization to newer 
FinTech companies. One common theme to the letters touched on whether the OCC should 
consider using its chartering authority to extend special purpose charters to FinTech firms.13 
FinTech firms in particular were outspoken advocates in favor of the OCC creating a federal 
charter.14 In response to some of the early calls for federal regulation and a potential charter for 
the FinTech industry, the Wall Street Journal noted that “[t]he OCC is considered to be the best-
positioned of federal banking regulators to bring FinTech firms under the same regulatory 
regime as banks.”15 

                                                
11 OFFICE OF THE COMPTROLLER OF THE CURRENCY, SUPPORTING RESPONSIBLE INNOVATION IN THE FEDERAL 
BANKING SYSTEM: AN OCC PERSPECTIVE (Mar. 2016), http://www.occ.gov/publications/publications-by-type/other-
publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf.  
12 Gabriel T. Rubin, Thomas Curry Calls for Balanced Fintech Framework, WALL ST. J.  (Mar. 31, 2016), 
http://www.wsj.com/articles/thomas-curry-calls-for-balanced-fintech-framework-1459441875.  
13 See, e.g. Coin Center, Comments to the Office of the Comptroller of the Currency on Supporting Responsible 
Innovation 9-10 (May 27, 2016), http://www.occ.treas.gov/topics/bank-operations/innovation/comment-coin-
center.pdf [hereinafter Coin Center Comment Letter]; Circle Internet Financial, Inc., Comments on Supporting 
Responsible Innovation In The Federal Banking System: An OCC Perspective 5 (May 31, 2016), 
http://www.occ.treas.gov/topics/bank-operations/innovation/comment-circle-financial.pdf [hereinafter Circle 
Comment Letter].   
14 Lalita Clozel, Fintech Firms Press OCC for Specialized Charter, AM. BANKER (June 10, 2016), 
http://www.americanbanker.com/news/law-regulation/fintech-firms-press-occ-for-specialized-charter-1081430-
1.html.  
15 Rubin, supra note 11.  
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By June, 2016, Comptroller Curry announced that the OCC was examining its legal 
authority to create a special-purpose charter for FinTech companies and that the possibility 
existed for the OCC to create such a charter.16 While Comptroller Curry noted that while the 
OCC “traditionally charters full-service institutions — those that have deposit insurance . . . we 
certainly have a tradition and legal authority to have limited-purpose banks.”17 Comptroller 
Curry surmised that the OCC “probably” has the authority to offer a charter to FinTech firm that 
is “not a deposit-taking entity” and went on to list examples of other such special chartered 
entities such as “limited-purpose trust companies that don't have deposit insurance, and credit 
card banks.”18 These entities are discussed in more detail in the Comptroller’s Licensing 
Manual.19 

 
IV. The Legal Authority for a FinTech Charter 

 
The OCC has promulgated regulations pursuant to its chartering authority about the types 

of charters it may grant applicants.20 In order for a FinTech firm to be eligible to seek a charter 
from the OCC and become a “special purpose national bank,” the firm would need to conduct at 
least one of the following three core banking functions: 1) Receive deposits; 2) pay checks; or 3) 
lend money.21 Even though the FinTech firm would seek a special purpose charter, the OCC 
mandates that the firm must adhere to established charter procedures, with limited modifications 
allowed only by an OCC determination based on the circumstances.22  

The OCC has wide discretion to make the determination of whether a charter is granted. 
The chartering procedures require that an applicant would need to have a pre-filing meeting with 
the OCC, file a business plan including estimates for reasonable earnings prospects and whether 
the plan can achieve and maintain profitability, show that the business plan demonstrates that the 
firm understands applicable financial services laws and regulations and safe and sound banking 
operations and practices, and establish that the firm has sufficient initial capital.23  

Additionally, the OCC considers whether the FinTech firm organizers and management 
“have the experience, competence, willingness, and ability to be active in directing the 
proposed institution's affairs in a safe and sound manner” and have “ability and experience 
relevant to the types of services to be provided.”24 Furthermore, the organizers and managers 
should have “familiar[ity] with national banking laws and regulation” and “have a history of 

                                                
16 Clozel, OCC's Curry: Limited-Purpose Charter for Fintech Is Possible, supra note 1.  
17 Id. 
18 Id. 
19 Comptrollers Licensing Manual, supra note 5, at 43.  
20 12 C.F.R. § 5.20. 
21 Id. § 5.20(e)(1)(i). 
22 Id. § 5.20(l).  
23 Id. § 5.20(f), (h)-(i).  
24 Id. § 5.20(f)-(g). 
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responsibility, personal honesty, and integrity” and typically be comprised of individuals who 
have “diverse business and financial interests and community involvement.”25 

However, the number of de novo bank charters granted by the OCC has come to a 
dramatic standstill since the financial crisis.26 From 2010-2015, the OCC approved only three de 
novo bank charters, compared to the more than 1,200 it approved from 2000-2009.27 While some 
of this is due to the lack of demand for new bank charters, some of it is due in part to the fear of 
bank failure and the strict scrutiny that the OCC places on applications for new charters.28 Jo 
Ann Barefoot, a consultant and bank regulatory expert who is a senior fellow at the Harvard 
Kennedy School, noted that even “if there is a national charter, it won't be easy to get it . . . and 
it's going to be a select group of FinTechs that will apply for it."29 

Despite some of these high hurdles, a number of entities have sought out special purpose 
charters from the OCC. As a prime example, Credit Card Banks, which are not considered 
“banks” under the Bank Holding Company Act, engage only in credit card activities, do not 
accept demand deposits, do not have deposit insurance, and do not make commercial loans.30  
 
V. Why FinTech Firms Are Seeking a Federal Charter 

 
Currently, FinTech firms that engage in the lending industry, like marketplace lenders 

such as Prosper and LendingClub, have two options for operating their businesses.31 According 
to the FDIC, these models are 1) become a “direct marketplace lender”; or 2) become a “bank-
affiliated marketplace company.”32 Direct marketplace lenders are typically required to be 
licensed and registered to lend in each state in which they do business. This subjects the firms to 
not only regulatory scrutiny by each state’s banking or lending regulator, but also each state’s 
lending laws, usury restrictions, and other consumer protection laws.33 Under this model, the 

                                                
25 Id. § 5.20(g). 
26 Nathan Stovell, De novo market could be warming up, BANKING EXCHANGE (Jan. 5, 2016), 
http://www.bankingexchange.com/news-feed/item/6007-de-novo-market-could-be-warming-up.  
27 Id.; Jeff Gerrish, Will there ever be new banks again?, BANKING EXCHANGE (Oct. 23, 2015), 
http://www.bankingexchange.com/blogs-3/community-banking-blog/item/5837-will-there-ever-be-new-banks-
again.  
28 Andy Peters, Amish Bank Charter to Set Standard for Future Applications, AM. BANKER (Dec. 4, 2013), 
http://www.americanbanker.com/issues/178_232/amish-bank-charter-to-set-standard-for-future-applications-
1064033-1.html.  
29 Lalita Clozel, State Regulators Balk at OCC Fintech Charter, AM. BANKER (Aug. 19, 2016), 
http://www.americanbanker.com/news/law-regulation/state-regulators-balk-at-occ-fintech-charter-1090823-1.html.  
30 Comptrollers Licensing manual, supra note 5, at 43. 
31 Fed. Deposit Ins. Corp., Marketplace Lending, Supervisory Insights 12-14 (Winter 2015), 
https://www.fdic.gov/regulations/examinations/supervisory/insights/siwin15/SI_Winter2015.pdf [hereinafter FDIC, 
Supervisory Insights]. 
32 Id. 
33 Lalita Clozel, OCC Weighs New Charter for Fintech Firms, AM. BANKER (May 9, 2016), 
http://www.cbaofga.com/uploads/4/1/3/7/41371065/occ_weighs_new_charter_for_fintech_firms_american_banker.
pdf.  
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FinTech firm will facilitate all elements of the transaction including collecting borrower 
applications, assigning credit ratings, advertising the loan request, pairing borrowers with 
interested investors, originating the loan, and servicing any collected loan payments.34 At all 
times, the borrower’s repayment obligation remains with the FinTech lender. However, due the 
the burdensome licensing procedures and compliance costs required in each state, according to 
industry experts, this process is not only costly, but also time consuming, and can “clip the wings 
of a FinTech company in its early stages.”35 

Alternatively, and more popularly, these FinTech firms could partner with a state or 
national bank as its business model and make the loan through this cooperative arrangement. In 
this latter option, the FinTech firm collects borrower applications, assigns the credit grade, and 
solicits investor interest.36 However, from that point the firm refers the completed loan 
application packages to the partner bank that makes the credit decision and then tenders the loan 
to the borrower.37 The partner bank typically holds the loan on its books for 2-3 days before 
selling it to the FinTech firm, which then has the right to collect money from the borrower.  
FinTech firms seek out these arrangements with partner banks because state- and federally-
chartered banks enjoy preemption from state licensing and usury laws.38 In what has been 
described pejoratively as the “rent-a-charter” or “rent-a-bank” arrangement, FinTech firms use 
this partnership to also benefit from the same preemption of state law that the banks’ enjoy.39 

However, certain aspects of this bank partnership model have been called into question in 
court over the last 18 months. In a surprising decision in May, 2015, the Second Circuit 
determined in Madden v. Midland Funding, LLC that loans in excess of a state’s usury rate could 
be legally collected on behalf of the bank enjoying preemption from state usury laws. 40 Thus, if 
a bank were to assign all of the interest in a loan to a third-party entity such as a FinTech firm 
partner, the assignee would have its loan-collection efforts limited to the interest rate as 
proscribed by each state. Further muddying the waters for the bank partnership model has been 
the growing prominence of using a “true lender” when determining if state laws are preempted in 
a lending transaction. This true lender analysis looks at whether the substance rather than the 
                                                
34 FDIC, Supervisory Insights, supra note 30, at 14.  
35 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32.  
36 FDIC, Supervisory Insights, supra note 30, at 14. 
37 Id.  
38 See 12 U.S.C. §§ 85; 1831d; Milken Institute: Center for Financial Markets, Re: Public Input on Expanding 
Access to Credit through Online Marketplace Lending Docket Number: TREAS-DO-2015-0007-0001 5-11 (Sept. 28, 
2015), http://assets1c.milkeninstitute.org/assets/Publication/Viewpoint/PDF/MICFM-Comment-Letter-TREAS-DO-
2015-0007-FINAL.pdf.  
39 Brian Knight, Reply Comment: Regulating Fintech: Creating A Regulatory Regime That Enables Innovation 
While Providing Appropriate Consumer Protection 7 (May 12, 2016), http://www.occ.treas.gov/topics/bank-
operations/innovation/comments-brian-knight.pdf [hereinafter Knight Comment Letter]; Nat’l Consumer Law Ctr. et 
al., Re: Comments on Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective 5-6 
(May 31, 2016), https://www.occ.gov/topics/bank-operations/innovation/comments-fintech-nclc.pdf [hereinafter 
NCLC Comment Letter].   
40 Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, No. 15-610, 2016 U.S. LEXIS 4211 
(U.S. June 27, 2016). 
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form of the transaction renders the bank as the lending entity or rather if the bank’s partner is the 
de facto lender in the transaction with the predominant economic interest.41 Using the true lender 
analysis, federal district courts, along with some state supreme courts have determined that 
transactions were in violation of state licensing and usury laws when conducted using a bank 
partnership model whereby the loan would quickly revert from the bank to the non-bank 
partner.42  
 Due to the murky legal situation regarding the favored bank-partnership model used by 
FinTech lenders along with other factors such as being too tied to a single bank partner, FinTech 
firms have actively sought out other solutions for their business models. One of the main focuses 
of the industry has been to urge the OCC to use its special purpose chartering provision to extend 
a national bank charter to FinTech companies. As Steve Carlton, the CEO of FinTech online 
lender Ascend put it, “if we had a preference today, we would like to be a bank.”43 And, despite 
the high regulatory barriers to entry imposed by the OCC as well as the necessary submission to 
increased regulation and oversight by the federal government, FinTech firms are seeking a 
federal charter for one big reason – the regulatory umbrella of federal preemption of state rules 
that comes along with it.44 As Deputy Comptroller at the OCC Kay Kowitt remarked, FinTech 
firms “recognize the value of having a uniform set of standards that applies across the country 
and a single primary regulator.”45 With preemption, FinTech firms would no longer need to rely 
on a bank-partnership model, and would be free from what may be perceived as an onerous 
patchwork of regulations that vary state by state. Secondly, FinTech firms have courted their 
own charter because they view the bank-partnership model as self-defeating because the firms 
are beholden to the banks and thus less able to innovate and become a disruptive technology in 
the financial services arena.46 
 
VI. Arguments in Favor of a FinTech Federal Charter  

 
 In the comment letters to the OCC responding to the White Paper, many pointed to 
federal preemption as the main reason for seeking a federal FinTech charter and the threat of 

                                                
41 Ct. Order Granting Pl. Consumer Fin. Protection Bureau’s Mot. For Partial Summ. J., Consumer Fin. Protection 
Bureau v. CashCall, Inc. et al., No. 15-cv-7522-JFW (C.D. Cal. Aug. 31, 2016), 
https://www.mayerbrown.com/files/uploads/Documents/PDFs/2016/August/CFPB-v-CashCall-LRes.pdf.  
42 See, e.g., id.; Commonwealth of Pennsylvania v. Think Fin., Inc., No. 14-CV-7139, 2016 WL 183289 (E.D. Pa. 
Jan. 14, 2016); CashCall, Inc. v. Comm'r of Fin. Regulation, 139 A.3d 990 (Md. 2016); 
CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300 (W. Va. May 30, 2014), cert. denied sub nom. 
CashCall, Inc. v. Morrissey, 135 S. Ct. 2050, 191 L. Ed. 2d 956 (2015). 
43 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32. 
44 Rachel Witkowski & Telis Demos, Fintech Startup Craves More Regulation, WALL ST. J (June 9, 2016), 
http://www.wsj.com/articles/fintech-startup-craves-more-regulation-1465517775?mg=id-wsj; OCC: Fintech Firms 
Inquiring About National Bank Charters, ABA BANKING JOURNAL (Mar. 11, 2016),  
http://bankingjournal.aba.com/2016/03/occ-fintech-firms-inquiring-about-national-bank-charters/.  
45 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32. 
46 Id. 
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falling behind in the global market in FinTech innovation. Primarily, this was because the 
FinTech industry views the state-by-state regulation framework that FinTech firms may be 
subjected to is “stifling innovation” and putting U.S. FinTech firms at “competitive imbalance” 
globally.47 As the Chamber of Digital Commerce points out, “one major challenge FinTech 
companies face in the United States is the burden of licensing, especially relative to other 
countries[, because in the United States] broadly engaging in certain activities can require a 
license in each of the 50 states and in certain U.S. territories.”48 The pro-charter comment letters 
pointed out that “[e]ven if [the state] licenses are uniform in nature, the cost, complexity and 
burden of obtaining them is one of the primary factors limiting innovation”49 and that due to 
current compliance costs there is “little chance innovators can succeed without a tremendous 
amount of capital behind them.”50 Instead, by chartering FinTech firms, the commenters argued 
that U.S. FinTech firms could keep up globally, and that the OCC could mitigate risk because the 
alternative of “innovative firms [migrating] to other nations would narrow the window that US 
regulators have into financial networks and hamstring the US’s global policy objectives.”51  
Instead, the FinTech industry argued that a system of uniform laws and regulations would pave 
the way for further innovation in the sector.52 
 Furthermore, FinTech firms pushed for the OCC as the ideal chartering authority because 
as the government moves forward with regulating the FinTech industry, the OCC as a primary 
regulator would “craft[] and enforc[e] principles-based rather than rules-based regulations 
because of its history of working closely and flexibly with other federally chartered institutions” 
allowing the FinTech industry enough flexibility to continue to innovate in a regulated 
environment.53  
 Finally, perhaps anticipating that consumer protection would be an issue raised by 
FinTech charter detractors, some comment letters argued that federal regulation would increase 
consumer protection mechanisms in the growing FinTech sector, providing similar consumer 
protection measures as bank charters.54  
 
VII. The Case Against the New Federal Charter and Related Concerns 

 

                                                
47 Circle Comment Letter, supra note 12, at 5.  
48 Chamber of Digital Commerce, Comments in Response to the Publication entitled Supporting Responsible 
Innovation in the Federal Banking System: An OCC Perspective 5-6 (May 31, 2016),  
https://www.occ.gov/topics/bank-operations/innovation/comments-digital-chamber-commerce.pdf [hereinafter CDC 
Comment Letter]. 
49 Id. 
50 Ctr. For Fin. Servs. Innovation, Comments on Responsible Innovation Whitepaper 11 (May 31, 2016), 
https://www.occ.gov/topics/bank-operations/innovation/comments-cfsi.pdf.  
51 Coin Center Comment Letter, supra note 12, at 9-10.  
52 Circle Comment Letter, supra note 12, at 5.  
53 Coin Center Comment Letter, supra note 12, at 9. 
54 Circle Comment Letter, supra note 12, at 5. 
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While some FinTech companies appeared to warm to the idea of federal preemption, 
some did not want to have to become a chartered national bank in order to do so. Instead, some 
FinTech firms in the industry argued for a national money transmission or other limited license 
that would allow for FinTech firms to operate unimpaired by state law, but also without what 
was perceived as undue burdens of a bank charter that does not fit the “vision, model and 
function” of a FinTech company.55  

Some industry experts, including Julie Williams, the former Chief Counsel of the OCC, 
believe that the OCC will not go forward with any type of FinTech charter due in part to 
concerns about safety and soundness considerations in regard to FinTech innovations, but also in 
part because of consumer compliance concerns ranging from fair lending problems to issues 
involving the Community Reinvestment Act and the Bank Secrecy Act.56 In short, Williams 
believes that the OCC would be too sensitive to these types of issues and that it would scare the 
agency off from going too far on a limb to create such a charter.  

However, the most vocal opponents of the FinTech charter option were the community 
bankers who fear a competitive disadvantage, consumer groups who fear that state consumer 
protection laws will be impaired leaving consumers vulnerable, and state regulators who would 
lose a measure of regulatory control over these companies due to federal preemption.  

The Independent Community Bankers of America (“ICBA”) penned a comment letter 
expressing concerns over a special purpose federal FinTech charter. In the letter, the ICBA noted 
that community banks are subjected to an “unprecedented level” of regulation and supervision 
and that FinTech companies should only be allowed a charter if they are “subject to the same 
rigorous safety and soundness standards” as the community banks.57 The ICBA feared that 
because these FinTech firms might not take deposits, they would only be subjected to 
compliance supervision and examination. The ICBA argued that this type of supervision alone is 
not enough, and that only the full regulatory force behind ensuring more rigorous safety and 
soundness standards that community banks face would be appropriate. If not, the ICBA feared 
that FinTech firms operating with special purpose national charters and limited supervision 
would “immediately attain a competitive advantage when measured against traditional well-
capitalized and well-managed community banks” resulting in a competitive imbalance whereby 
community banks would not be able to keep up with FinTech startups with limited regulation.58  

The National Consumer Law Center (“NCLC”), a leading advocate for consumer 
protection, co-authored a comment letter firmly advocating against FinTech companies being 
awarded a federal charter. NCLC raises concerns that the “sole purpose of such a charter would 
be to preempt [and thus evade] state consumer protection laws, which is a wholly inappropriate 

                                                
55 Ripple, Re: Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective 3 (May 30, 
2016), https://www.occ.gov/topics/bank-operations/innovation/comments-ryan-zagone.pdf.  
56 Gregory Roberts, Ex-OCC Counsel Predicts Caution From Regulators on Fintech, BLOOMBERG LAW: BANKING 
(June 8, 2016),  http://www.bna.com/exocc-counsel-predicts-n57982073852/.  
57 Indep. Cmty. Bankers Ass’n, Re: Supporting Responsible Innovation in the Federal Banking System: An OCC 
Perspective 2 (May 31, 2016), https://www.icba.org/files/ICBASites/PDFs/cl053116.pdf.  
58 Id. 
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reason to provide a federal charter.”59 Instead, NCLC argues that FinTech firms should be 
subject to direct state supervision for consumer protection law compliance in addition to any 
indirect consumer protection supervision provided by national bank regulators. The NCLC 
argues that each state’s usury caps along with a variety of other laws that protect consumers 
when borrowing, transferring funds or engaging in other financial activities are important 
safeguards critical to consumer protection. Similar to the ICBA, NCLC argued that the non-
depository FinTech firms should still be subject to robust safety and soundness regulation as 
opposed to mere compliance supervision in order to protect consumers. Instead, the NCLC 
suggested that FinTech firms try to take advantage of a national licensing system run by the 
Conference of State Bank Supervisors in order to help deal with the burden of a 50-state 
licensing regime. Finally, the NCLC worried that innovative FinTech firms will rise as quickly 
as they will fall in new markets and that consumers should have to fall victim in the process of 
experimental new technology backed by a federal government charter and that the federal 
government should not be in the business of propping up a failing FinTech firm with a federal 
charter.  

The New York Superintendent of Financial Services, Maria T. Vullo – the top financial 
regulator in New York State, unequivocally stated in a speech that the creation of a federal 
charter for online lenders would be a “massive mistake.”60 Vullo said that state regulators were 
“doing a good enough job [themselves]” and have a good handle on emerging lending options 
and that a federal charter isn’t necessary to ensure appropriate oversight.61 In short, Vullo 
believes that “a federal one-size-fits-all framework for FinTech is neither possible nor 
appropriate” and that the OCC should abandon the idea of a federal FinTech charter.62  

Other state bank regulators have voiced their concerns about the impairment of state 
consumer protection laws. Ray Grace, the North Carolina banking commissioner, stated that “a 
federal charter is likely to preempt state laws on interest rates, impairing states' ability to tailor 
their laws to their consumers."63 And Massachusetts Commissioner of Banks David Cotney also 
said a federal charter could trump state consumer protection and licensing rules, which would be 
"the beginning of a race to the bottom."64 Cotney added that “while the federal government is 
talking about what to do about FinTech, the states are already acting in this space . . . we see 
things early, and our legislatures and state regulators have the flexibility to act quickly." Finally, 
Cotney voiced concerns that FinTech companies have not yet gone through a complete cycle and 
that some examples of innovation have led down a dangerous path in the past when it comes to 
financial stability.65   
                                                
59 NCLC Comment Letter, supra note 38, at 7.  
60 Evan Weinberger, Top NY Finance Cop Blasts Idea Of Federal Fintech Charter, LAW360 (July 11, 2016), 
http://www.law360.com/articles/815855/top-ny-finance-cop-blasts-idea-of-federal-fintech-charter.  
61 Id.; John Kennedy, Banking Experts Say Fintech Charter Support Conditional,  LAW360 (July 12, 2016), 
http://www.law360.com/articles/816096/banking-experts-say-fintech-charter-support-conditional.  
62 Clozel, State Regulators Balk at OCC Fintech Charter, supra note 28.  
63 Id. 
64 Id. 
65 Id. 
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To address some of the concerns about a failing FinTech firm, the OCC proposed a rule 
on September 13, 2016 that would have the OCC conduct receiverships for national banks that 
are not insured by the FDIC.66 The proposed rules implement provisions of the National Bank 
Act67 which have been rarely used by the OCC (not since the 1930s) and at present would only 
apply to 52 trust banks but could potentially apply to future uninsured chartered special purpose 
banks.68 Many commentators view this as a concrete move towards creating a framework 
whereby the OCC would introduce a new charter and have these protections in place to ensure 
some measure of safety should the chartered firm fail and need to have its business unwound.  
 
VIII. What the Comptroller Wishes For You to Address 

 
The Comptroller would like for you to make a recommendation as to whether the OCC 

should adopt the idea of a FinTech charter and why. If you recommend that the OCC go forward 
with the special purpose FinTech charter, how should the Comptroller defend the decision and 
respond to critics who have voiced a number of concerns regarding this type of charter? If the 
current system in place does not lend itself to a FinTech charter, how should to OCC further its 
goal of fostering responsible innovation in the FinTech space? Are there alternative options 
within the OCC’s power that the agency should consider? In the recommendation, the 
Comptroller would like for you to address the following six areas: 
 
1. Do The OCC’s Current Regulations Allow for FinTech Charters? Would it be legally 

sound to interpret the OCC’s current regulations on chartering (12 CFR § 5.20) as 
currently constructed to allow FinTech firms to become “national banks” and apply for a 
special purpose charter? Should the OCC be ready to stand by and defend its 
interpretation if it goes forward with the charter and the decision inevitably comes under 
close scrutiny and possible legal challenges? Or, should the OCC follow the line of 
reasoning espoused by its former Chief Counsel, Julie Williams, and not go too far out on 
a branch due to a litany of concerns over safety and soundness and consumer protection 
compliance? 

 
2. How Heavy is the Burden and Political Risk of Monitoring Novel Businesses? As 

Comptroller Curry has said, he “would be very concerned, for example, if we were to 
authorize a federal license that offers the benefits of the national bank charter, including 
preemption, without any of the safeguards or responsibilities that apply to banks and 

                                                
66 Receiverships for Uninsured National Banks, 81 Fed. Reg. 62,835 (Sept. 13, 2016), 
https://www.gpo.gov/fdsys/pkg/FR-2016-09-13/pdf/2016-21846.pdf.  
67 12 U.S.C. §§ 191-200.  
68 Receiverships for Uninsured National Banks, 81 Fed. Reg. 62,835; OCC Proposes Receivership Framework for 
Uninsured National Banks, ABA BANKING JOURNAL (Sept. 12, 2016), http://bankingjournal.aba.com/2016/09/occ-
proposes-receivership-framework-for-uninsured-national-banks/.  
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thrifts. Among the safeguards is the benefit of prudential supervision.”69 How concerned 
should the OCC be about both the burden and political risk of arming these companies 
with federal preemption and serving as the primary regulator of this inherently fast-
moving and risky sector? The OCC is used to overseeing banks, which generally 
speaking have numerous safeguards mandated by law to try to ensure that they will not 
fail. Almost by definition, firms trying to innovate must experiment, fail, and then learn 
from those experiments to create better business models. Is the OCC ready to take the 
political risk of chartering a number of new “national banks” that might fail, considering 
that only a handful on new bank charters were granted in the aftermath of the financial 
crisis in part because of the fear or bank failures? Is the OCC ready for the additional 
burden of serving as the primary regulator of a varied and ever-changing technology 
sector as opposed to the more relatively stable banking sector?  

 
3. Will FinTech Firms Be Able to Realistically Comply With the Regulatory 
Requirements to Obtain a Charter? The OCC’s regulations and regulatory guidance on 
obtaining a charter places a heavy burden on applicant firms. In addition to showing 
managerial expertise, the OCC requires a business plan with well-defined strategies 
including contingency plans, sound funding sources, and projected capital commensurate 
with the risks.70 After reading through the regulation and the parts of the Comptroller’s 
manual dealing with special purpose charters, is it likely that FinTech firms will be able 
to comply with the high bar set for application requirements to obtain a charter from the 
OCC if one were made available?  

 
4. Stable Source of Funding - Will Having Chartered FinTech “National Banks” 

Without Deposits and Deposit Insurance Pose an Increased Risk of Failure? The 
Comptroller’s Manual asks that charter applicants “should clarify in the business plan 
how the bank’s sources of funding are reasonably diverse, how it intends to maintain 
adequate liquidity, and how credit-sensitive funding risks will be managed.” For 
“normal” banks having deposits is one of the safest and most stable sources of funding 
because deposits are “sticky” and predictable. These bank deposits also come with the 
added layer of protection if the form of deposit insurance provided by the FDIC. A 
chartered FinTech firm would almost certainly not accept deposits and thus would need 
to rely on other sources for funding. Would these other sources be enough to ensure long 
term stability of the chartered FinTech firm? Can they withstand a negative cycle or is 
there too much risk of failure by not having deposits? Or will FinTech firm’s ability to 
use the latest technology and quickly adapt be enough to navigate tough times?71 For 

                                                
69 NCLC Comment Letter, supra note 38, at 7.  
70 Comptroller’s Licensing Manual, supra note 5, at 49. 
71 Nat’l Automated Clearing House Ass’n, Office of the Comptroller of the Currency�Financial Innovation Forum 
(July 7, 2016), https://www.nacha.org/NACHA-Government-Relations-Update-July-7-2016/.  
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reference, the OCC has chartered numerous entities that do not accept deposits, such as 
Credit Card banks which use securitization as a primary form of funding.  

 
5. Monoline and Concentration Risks – Will FinTech Firm’s Business Model Present 

Too Much Risk of Failure? National banks have diversified portfolios without too much 
concentration in one industry, which helps to alleviate risk of failure. By way of 
comparison, the Savings and Loan Crisis occurred because smaller community banks 
across the country had far too much portfolio concentration in residential mortgages 
which caused massive bank failures across the board when the value of these mortgages 
crashed. As mentioned in the Comptroller’s Manual:  

 
“Certain supervisory risks, such as credit risks, will be increased in a narrow 
focus bank due to its concentration in a single, or a very limited number of, 
business activities. The OCC may discourage the filing of or deny a charter 
proposal that would focus primarily or exclusively on activities or services that 
will carry a high degree of risk or are determined to be predatory in nature.”  

 
“Narrow focus banks, by their very nature, are not as diversified as traditional 
banks, and a bank’s business plan should address how the bank will mitigate any 
concentration risk. Diversified asset and liability portfolios, product selection, 
funding sources, and target markets help make a bank less vulnerable to a 
downturn that could significantly affect its income, liquidity, or asset quality.”72 

 
Will FinTech firms have portfolios that are diversified enough to satisfy the OCC, or will 
they be too concentrated in only one or a few areas? Even if FinTech firms have 
concentrated portfolios, will their ability to use technology and adapt allay OCC concerns 
about risk of failure? 

 
6. Will Regulating FinTech Firms Go Too Far Outside the OCC’s Regulatory 

“Comfort Area”? Even if all of the questions above were answered satisfactorily in 
favor of creating a FinTech charter, should the OCC still be hesitant to grant such a 
charter and serve as a primary regulator for this industry in which it has not developed 
regulatory expertise? The OCC is an effective national bank regulator because the agency 
is staffed by people who have deep knowledge of the banking industry, know what to 
look for when overseeing banks, and have a good idea of how to react should any 
problems arise. In short – it is their area of expertise. Even still, Comptroller Curry has 
been encouraging staff to become more educated about various technological 
innovations, especially as financial institutions themselves are engaged in new 

                                                
72 Comptroller’s Licensing Manual, supra note 5, at 49-50. 
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technologies in their daily business practice.73 However, FinTech companies are different 
from regular banks. They rely much more on technology and may have business models 
that are constantly changing. Should the OCC feel comfortable assigning its bank-expert 
regulators to supervise these FinTech companies?  
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73 Donna Borak, OCC’s Thomas Curry: Regulators Want Dialogue on Fintech, WALL ST. J. (June 14, 2016), 
http://www.wsj.com/articles/occs-thomas-curry-regulators-want-dialogue-on-fintech-1465943623.  
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Preface by the Comptroller of the Currency 

Innovation has been a hallmark of the national banking system 
since its founding in 1863 by President Lincoln. That innovative 
spirit has been especially evident in recent decades as national 
banks and federal savings associations have led the way in 
developing and adapting products, services, and technology to meet 
the changing needs of their customers. 

While banks continue to innovate, rapid and dramatic advances in 
financial technology (fintech) are beginning to disrupt the way 
traditional banks do business. As the prudential regulator of the 
federal banking system, we want national banks and federal savings 
associations to thrive in this environment and to continue fulfilling 
their vital role of providing financial services to consumers, 
businesses, and their communities. 

Our diverse system of banks has many advantages in developing 
and adapting financial innovations. Federally chartered institutions 
have stable funding sources, capital, and extensive customer 
relationships. They also have a long history of risk management Comptroller of the Currency  
that has led to enhanced information security capabilities, mature Thomas J. Curry 
credit modeling and underwriting processes, and compliance 
programs that help protect consumers. These capabilities lay a foundation for innovation in the 
21st century, and are major reasons the federal banking system still serves as a source of strength for the 
nation after 153 years. 

At the Office of the Comptroller of the Currency (OCC), we are making certain that institutions with 
federal charters have a regulatory framework that is receptive to responsible innovation along with the 
supervision that supports it.  

Innovation holds much promise. Technology, for example, can 
promote financial inclusion by expanding services to the 
underserved. It can provide more control and better tools for families ‘At the OCC, we are making 
to save, borrow, and manage their financial affairs. It can help 
companies and institutions scale operations efficiently to compete in certain that institutions with 
the marketplace, and it can make business and consumer transactions federal charters have a 
faster and safer. 

regulatory framework that is 
Innovation is not free from risk, but when managed appropriately, receptive to responsible risk should not impede progress. Indeed, effective risk management 
is essential to responsible innovation. Banks and regulators must innovation along with the 
strike the right balance between risk and innovation. supervision that supports it.’   
This paper describes the OCC’s vision for responsible innovation in – Comptroller of the Currency  
the federal banking system and discusses the principles that will Thomas J. Curry guide the development of our framework for evaluating new and 
innovative financial products and services. We welcome your 
feedback.  
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OCC Innovation Initiative 

In August 2015, Comptroller of the Currency Thomas J. Curry announced an initiative to develop a 
comprehensive framework to improve the OCC’s ability to identify and understand trends and 
innovations in the financial services industry, as well as the evolving needs of consumers of financial 
services.1 This framework is intended to improve how the OCC evaluates innovative products, services, 
and processes that require regulatory approval and identifies potential risks associated with them. Even 
when approval of an innovation is not necessary, enhancing the agency’s understanding will enable it to 
be a more effective resource to institutions, particularly community banks and thrifts, interested in 
innovation. The framework also will help clarify lines of communication between the agency and the 
industry regarding emerging technology and new products, services, and processes. 

As part of that initiative, the OCC formed a team of policy experts, examiners, lawyers, and other agency 
staff members to gain a better understanding of emerging technology and new approaches in financial 
services and then use that information to design the OCC’s framework for evaluating financial 
innovation. To obtain a broad perspective, the team met with a variety of groups to discuss the changes in 
the financial services industry and the opportunities and challenges for banks to participate fully in this 
evolving landscape. These discussions included bankers from community, midsize, and large banks; 
innovators in various fields; consumer groups; academics; other regulators; and OCC employees. 

Some common themes emerged from these meetings as well as from other research the OCC team 
conducted. For example, many participants, including both banks and nonbanks, suggested that the “rules 
of the road” governing the development of innovative products and services are unclear. Banks, 
particularly smaller ones, also expressed uncertainty about the OCC’s expectations regarding partnerships 
with nonbanks and third parties. Many nonbanks also indicated a desire to understand regulatory 
requirements and the supervisory environment as they seek to expand their relationships with banks. 

Opportunities and Challenges for National Banks and Federal Savings Associations 
The financial services industry in the United States is undergoing rapid technological change aimed at 
meeting evolving consumer and business expectations and needs. Mobile payment services and mobile 
wallets are changing the way consumers make retail payments. New distributed ledger technology has the 
potential to transform how transactions are processed and settled. New technology services offer the 
prospect of a banking relationship that exists only on a smartphone, tablet, or personal computer. 
Marketplace lending has the potential to change how loans are underwritten and funded. In addition, 
automated systems are competing with traditional financial advisors, and crowdfunding sites are raising 
equity capital for new and existing companies. 

Many of these innovations are taking place outside the banking industry, often in unregulated or lightly 
regulated fintech companies. Fintech companies are growing rapidly in number, and they are attracting 
increasing investment. In 2015, the number of fintech companies in the United States and United 
Kingdom increased to more than 4,000,2 and investment in fintech companies since 2010 has surpassed 
$24 billion worldwide.3 

Demographic changes also are influencing customer needs and expectations in dramatic ways. One of the 
most important changes in the United States involves the millennial generation, which includes nearly 

                                                      
1 See Remarks by Thomas J. Curry, Comptroller of the Currency, Before the Federal Home Loan Bank of Chicago. August 7, 
2015 (http://www.occ.gov/news-issuances/speeches/2015/pub-speech-2015-111.pdf). 
2 “The Fintech Boom and Bank Innovation,” Forbes. December 14, 2015 
(http://www.forbes.com/sites/falgunidesai/2015/12/14/the-fintech-revolution/#2715e4857a0b502b478836da).  
3 “Is the Fintech Sector Overheating?” American Banker. September 25, 2015 (http://www.americanbanker.com/news/bank-
technology/is-the-fintech-sector-overheating-1076982-1.html).  

http://www.occ.gov/news-issuances/speeches/2015/pub-speech-2015-111.pdf
http://www.forbes.com/sites/falgunidesai/2015/12/14/the-fintech-revolution/#2715e4857a0b502b478836da
http://www.americanbanker.com/news/bank-technology/is-the-fintech-sector-overheating-1076982-1.html
http://www.americanbanker.com/news/bank-technology/is-the-fintech-sector-overheating-1076982-1.html
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80 million people. Millennials have the majority of their financial lives ahead of them, and they have 
demonstrated great receptivity to technical innovation in financial services.4 

National banks and federal savings associations are seizing the opportunities and meeting these 
challenges in different ways. Some are working in their own laboratories and technology incubators to 
develop innovative ways to improve services and make their operations more efficient. Others are 
combining forces through consortiums and other collaborative arrangements to share the cost of 
developing and acquiring new technologies. Some banks are investing in fintech firms or new financial 
technology, and a growing number of banks are partnering with leading fintech companies and start-ups 
to develop the applications of tomorrow—applications that could eventually be revolutionary in their own 
ways. 

In today’s financial services environment, banks and fintech companies have different advantages when it 
comes to innovation. Banks have large and often loyal customer bases that contribute to diverse and 
stable funding that most fintech companies do not have. Banks also have capital that enables them to deal 
with losses and continue serving their customers throughout the fluctuations of an economic cycle. Banks 
often have extensive customer information, networks of physical locations, access to the payment system, 
and sophisticated underwriting, modeling, and risk management capabilities. Many banks benefit from 
name recognition, well-established marketing functions, and enterprise-wide compliance frameworks. 
They also have experience operating in complex regulatory environments. 

Fintech companies and other nonbank innovators have their own advantages. Start-ups with few investors 
and one or two big ideas often can sometimes move faster than larger and more established organizations. 
They can focus their energy and resources on a single opportunity. Start-ups do not have legacy 
technology systems or large brick-and-mortar infrastructures that can be costly to maintain or change. 
Nonbank innovators also may have specialized technical knowledge, experience, and skills with respect 
to emerging technology and trends. 

By employing their respective advantages, banks and nonbank innovators can benefit from collaboration. 
Through strategic and prudent collaboration, banks can gain access to new technologies, and nonbank 
innovators can gain access to funding sources and large customer bases. 

 

  

                                                      
4 “The 2014 ICBA American Millennials and Community Banking Study,” Independent Community Bankers of America. 
October 2014 (https://www.icba.org/files/ICBASites/PDFs/ICBAMillennialsandCommunityBankingStudyWhitePaper.pdf). 

https://www.icba.org/files/ICBASites/PDFs/ICBAMillennialsandCommunityBankingStudyWhitePaper.pdf
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The OCC Perspective on Responsible Innovation 

The OCC’s mission is to ensure that national banks and federal savings associations operate in a safe and 
sound manner, provide fair access to financial services, treat customers fairly, and comply with applicable 
laws and regulations. Supporting a financial system that innovates responsibly is central to the OCC’s 
mission. 

Definition of Responsible Innovation 
While innovation has many meanings, the OCC defines responsible innovation to mean: 

The use of new or improved financial products, services, and processes to meet the evolving 
needs of consumers, businesses, and communities in a manner that is consistent with sound risk 
management and is aligned with the bank’s overall business strategy. 

This definition recognizes the importance of banks’ receptivity to new ideas, products, and operational 
approaches to succeed in meeting the needs of consumers, businesses, and communities in the rapidly 
changing financial environment. 

The definition also emphasizes effective risk management and corporate governance. As we learned in 
the financial crisis, not all innovation is positive. The financial crisis was fueled in part by innovations 
such as option adjustable rate mortgages, structured investment vehicles, and a variety of complex 
securities that ultimately resulted in significant losses for financial institutions and their customers and 
threatened the entire financial system. The OCC will support innovation that is consistent with safety and 
soundness, compliant with applicable laws and regulations, and protective of consumers’ rights. 

Guiding Principles for the OCC’s Approach to Responsible Innovation 
The agency has formulated eight principles to guide the development of its framework for understanding 
and evaluating innovative products, services, and processes that OCC-regulated banks may offer or 
perform. These principles call for the OCC to:  

1. Support responsible innovation. 
2. Foster an internal culture receptive to responsible innovation. 
3. Leverage agency experience and expertise. 
4. Encourage responsible innovation that provides fair access to financial services and fair treatment of 

consumers. 
5. Further safe and sound operations through effective risk management. 
6. Encourage banks of all sizes to integrate responsible innovation into their strategic planning. 
7. Promote ongoing dialogue through formal outreach. 
8. Collaborate with other regulators. 

Each principle is discussed below more fully. 

1. Support responsible innovation. 
To support responsible innovation, the OCC is considering various reforms to improve its process for 
understanding and evaluating innovative financial products, services, and processes. The goal is an 
improved process that will provide a clear path for banks and other stakeholders to seek the agency’s 
views and guidance. To meet its goal, the OCC is exploring changes to coordinate decision making more 
effectively within the OCC and expedite review whenever possible, while ensuring a thoughtful 
assessment of associated risks. 

Currently, banks and nonbanks use a variety of formal and informal entry points to communicate with the 
OCC. For example, a bank interested in an innovative process to speed payments may approach its 
examiners with a proposal, request a legal opinion from the OCC, file any required application with the 
appropriate licensing office, or contact one of the agency’s experts on credit, compliance, payments, 
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cybersecurity, or modeling. While providing flexibility, the current process can result in some 
inconsistencies and inefficiencies. 

To address this concern, one possible approach is to create a centralized office on innovation. The office 
could serve as a forum to vet ideas before a bank or nonbank makes a formal request or launches an 
innovative product or service. Other responsibilities could include holding meetings with interested 
stakeholders and appropriate OCC officials and coordinating among OCC examiners and experts to 
identify supervisory, policy, legal or precedent-setting issues, or concerns early in the process. To 
maintain an ongoing understanding of financial industry innovation, the office also could hold regular 
meetings with fintech innovators. In addition, the office could develop educational materials on 
innovation for banks and OCC personnel. 

Alternatively, the OCC could adopt a less formal process where an existing unit within the OCC assumes 
the responsibility as the agency’s central point of contact on innovation. That unit could be responsible 
for ensuring appropriate OCC staff and experts are involved early when considering innovative proposals 
by banks and nonbanks. 

To be effective, the improved process should clarify agency expectations. Banks and nonbanks suggested 
a need for more guidance, particularly with respect to third-party relationships, including partnerships 
between banks and nonbanks. 

To clarify these expectations and promote better understanding of the regulatory regime, the OCC will 
evaluate existing guidance on new product development and third-party risk management and assess 
whether additional guidance is appropriate to address the needs of banks and their customers in the 
rapidly changing environment. 

To expedite decision making, the OCC is evaluating whether it can streamline some of its licensing 
procedures, where appropriate, or develop new procedures where existing procedures may not work for 
certain innovative activities. 

Another idea touted by banks and nonbanks is to allow banks to test or pilot new products and services on 
a small scale before committing significant bank resources to a full rollout. Such a program could entail 
board approval and appropriate limitations that would protect consumers and would not involve giving 
banks a safe harbor from consumer laws and regulations during the testing phase of a new product. By 
analogy, the OCC recently issued guidance permitting banks to offer loans that exceed supervisory loan-
to-value limits in communities targeted for revitalization under certain circumstances. Although that 
guidance did not involve technological innovation, the OCC recognized that supporting long-term 
community revitalization could benefit from innovative lending programs. 

2. Foster an internal culture receptive to responsible innovation. 
A key component of a successful framework is an agency culture that is receptive to responsible 
innovation. When researching this project, the OCC gathered perspectives from OCC-supervised 
institutions and others in the financial services industry and conducted focus groups with agency 
employees. Many employees shared an interest in a culture that is more receptive to responsible 
innovation. The common perceptions about the agency that emerged from those discussions include 1) a 
low risk tolerance for innovative products and services; 2) a deliberate and extended vetting process that 
can discourage innovation inadvertently; 3) a need for increased awareness and education; and 4) a desire 
by employees for additional expert resources and easier access to those resources. 

The OCC will evaluate its policies and processes, define roles and responsibilities with respect to 
evaluating innovation, identify and close knowledge and expertise gaps, and enhance communication 
within the agency and with outside stakeholders. The agency has taken several steps to foster a more 
receptive culture and to improve the awareness and knowledge of financial innovations. For example, the 
OCC has established a dedicated Payment Systems Policy Group that provides examination support, 
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training, and guidance to examiners and acts as a resource to OCC-supervised institutions on innovative 
and traditional payment structures. Additionally, the OCC has formed an internal working group on 
marketplace lending to monitor developments in that sector. 

The agency will develop or augment existing training to reinforce the agency’s receptiveness to 
responsible innovation and develop additional expertise to evaluate the opportunities and risks related to 
specific types of innovation. The OCC is considering establishing dedicated internal Web pages 
describing resources and training opportunities on innovation for all employees. 

3. Leverage agency experience and expertise. 
The OCC will rely heavily on the breadth and depth of knowledge of existing staff in implementing its 
responsible innovation framework. The agency’s examiners, policy and compliance experts, legal staff, 
information technology professionals, and economists have a deep understanding of the financial system 
and a growing understanding of the emerging technology that can bring innovative products, services, and 
processes to businesses and consumers. The agency will continue to develop expertise in this important 
area. 

Examiners are often the first and primary points of contact for banks considering new products or 
services, and they play a critical role in supporting responsible innovation. The OCC assigns a designated 
examiner or team of examiners to every institution under its supervision depending on its size and 
complexity. Examiners develop a robust understanding of each bank’s activities, business strategies and 
goals, and risk appetite. That knowledge guides the OCC’s supervisory strategy for that bank. The 
examiner also understands the local economy and the operating conditions in specific markets. As banks 
progress into new products or services, examiners can be important sources of information. 

Ongoing communication with OCC examining staff provides the opportunity for banks to discuss the 
most recent trends and information that may affect the institution. These discussions include the 
introduction of new products, services, third-party relationships, changes in risk management or audit 
activities, and other planned corporate activities. These activities and ongoing dialogue help ensure 
effective supervision and early identification of evolving opportunities and risks. They also help resolve 
supervisory concerns as early as possible. 

Industry stakeholders also benefit from the agency’s expertise in other areas. OCC compliance policy 
experts support agency examiners and assist the banks they supervise on issues related to a variety of 
consumer protection and banking laws, such as the Bank Secrecy Act (BSA). Community reinvestment 
experts advise supervised institutions on community development issues. The OCC’s Payments Systems 
Policy Group provides expertise in payments systems including traditional bank payments systems and 
distributed ledger technologies. Legal staff interprets banking laws and rules. Technology professionals 
help assess bank technology systems and cyber risks facing the industry. Economists provide expertise on 
modeling and quantitative analysis that assists in evaluating the effects of emerging technology and new 
programs and services and their implications for banking policy. All these experts play important roles in 
helping banks and nonbanks interested in innovation navigate the complex regulatory environment. 

The OCC also will consider designating lead experts on responsible innovation who could support bank 
supervision and provide advice based on a broad view of innovation trends and developments across the 
federal banking system. The agency has an effective lead expert program in retail and commercial credit, 
compliance, bank information technology, asset management, and operational risk to support examiners 
and supervised banks. 

In addition, the OCC will regularly evaluate whether it has the appropriate resources to supervise 
innovation within the federal banking system. 
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4. Encourage responsible innovation that provides fair access to financial services and fair 
treatment of consumers. 
Responsible innovation among banks should help them fulfill their public purpose by promoting fair 
access to financial services and fair treatment of consumers. Current innovations in the financial industry 
hold great promise for increasing financial inclusion of underserved consumers, who represent more than 
68 million people and spend more than $78 billion annually.5 Data suggest underserved communities are 
more likely to use mobile banking technology than fully banked communities.6 Social media use, in 
particular, appears disproportionately popular among demographic groups likely to be underserved, 
including young adults, low- and moderate-income consumers, and minorities compared with the 
population as a whole.7 

Brick-and-mortar branches are a stabilizing force in low-income neighborhoods, and innovative 
technology should not be seen as a substitute for a physical presence in those communities. However, the 
OCC believes there is great potential for responsible innovation to broaden access to financial services by 
delivering more affordable products and services on suitable terms to unbanked, underbanked, and low- to 
moderate-income consumers. Examples of products cited by some that could help address unmet financial 
services needs of the unbanked and underbanked include 

• online and mobile banking, saving, budgeting, and financial management tools. 
• small dollar, unsecured consumer loans. 
• small business loans. 
• credit consolidation or refinancing of consumer or student loans. 
• use of behavioral models to improve automated underwriting models that could expand the pool 

of eligible consumers. 
• improved payment services. 

Innovations in lending are not limited to digital services and could include new ways to extend credit or 
provide other types of financial services. Social responsibility funds, for example, can expand 
opportunities in affordable housing and community or economic development. 

Innovation also can encourage fair access by spurring small business and community investment that 
improves services and provides community redevelopment resources. Small business investment funds 
can attract capital for start-ups and businesses located in low- and moderate-income communities. 
Mortgage- or asset-backed securities backed by Community Reinvestment Act-qualified investments can 
provide liquidity for loans that benefit low- and moderate-income individuals or small businesses. Tax 
credit programs can promote investment in renewable energy, historic preservation, economic 
development, and affordable housing. 

To encourage responsible innovations that provide fair access to financial services and fair treatment, the 
OCC plans to share success stories describing how national banks and federal savings associations have 
innovated to increase access to unbanked and underbanked populations; to increase the speed, efficiency, 
effectiveness, and transparency of financial transactions; and to lend and invest in ways designed to 
address the credit needs of low- and moderate-income individuals and communities. 

The OCC may also issue guidance on its expectations related to products and services designed to address 
the needs of low- to moderate-income individuals and communities and may encourage innovative 
approaches to financial inclusion by promoting awareness of other activities that could qualify for 
Community Reinvestment Act consideration. 
                                                      
5 “Financial Technology Trends in the Underbanked Market,” Center for Financial Services Innovation. May 2013. 
6 “Assessing the Economic Inclusion Potential of Mobile Financial Services,” Federal Deposit Insurance Corporation. June 30, 
2014 (https://www.fdic.gov/consumers/community/mobile/Mobile-Financial-Services.pdf). 
7 “Financial Technology Trends in the Underbanked Market,” Center for Financial Services Innovation. May 2013. 

https://www.fdic.gov/consumers/community/mobile/Mobile-Financial-Services.pdf
Dylan Aluise


Dylan Aluise


Dylan Aluise




Supporting Responsible Innovation in the Federal Banking System 

Office of the Comptroller of the Currency                        - 9 -                                                    March 2016 

5. Further safe and sound operations through effective risk management. 
Effective risk management and good corporate governance are fundamental for banks to develop new 
products, services, and processes successfully. The OCC’s framework must consider how national banks 
and federal savings associations identify and address risks resulting from emerging technology. 

The OCC’s research found that banks, nonbanks, and bank customers believe that cyber risk is one of the 
most significant risks facing the financial industry as it implements new technologies. In addition, risk to 
customer data through data aggregation and third-party use is increasing. Innovating through in-house 
development, third-party collaboration, or business combinations also presents different risks that require 
effective corporate governance, due diligence, risk identification and measurement, and internal controls.  

Banks of all sizes should ensure that effective corporate governance and risk management meet 
supervisory expectations when considering new products, services, and processes. This includes 
expectations described in OCC guidance related to strategic planning, evaluating new products and 
services,8 using models,9 operational risk, cybersecurity,10 and managing third-party relationships.11 

The OCC also will continue to improve its ability to understand and monitor emerging risks in the 
financial industry. Over the past several years, the OCC has improved its internal governance and risk 
identification capabilities through enhancements to the OCC’s National Risk Committee and several 
committees focused on particular risks such as credit, operational, and compliance. The National Risk 
Committee structure is designed to assess current and emerging risks and to communicate that 
information to examiners and banks. The National Risk Committee also publishes the OCC’s Semiannual 
Risk Perspective12 on current and emerging risks in the federal banking system. The OCC is considering 
ways to leverage the work of the National Risk Committee in its responsible innovation framework. 

6. Encourage banks of all sizes to integrate responsible innovation into their strategic planning. 
The agency’s framework for evaluating new and innovative financial products and services must consider 
how banks integrate innovation in their strategic planning processes. Sound strategic decisions are 
essential for any bank to achieve its business goals and successfully meet the needs of the consumers, 
businesses, and communities it serves. 

A bank’s decision to offer innovative products and services should be consistent with the bank’s long-
term business plan rather than following the latest fad or industry trend. Pursuit of emerging technology 
and other innovation should align with customer needs and the bank’s strategic plan as well as its risk 
management capabilities. A bank collaborating with a nonbank to offer innovative products and services 
should also consider whether such a partnership helps the bank achieve its strategic objectives. 

When discussing innovation, banks are reminded that traditional strategic planning criteria such as those 
listed below still apply: 

• Consistency with the bank’s corporate governance, business plan, and risk appetite. 
• Realistic financial projections. 

                                                      
8 See OCC Bulletin 2004-20, “Risk Management of New, Expanded, or Modified Bank Products and Services.” May 10, 2004 
(http://www.occ.gov/news-issuances/bulletins/2004/bulletin-2004-20.html). 
9 See OCC Bulletin 2011-12, “Supervisory Guidance on Model Risk Management.” April 4, 2011 (http://www.occ.gov/news-
issuances/bulletins/2011/bulletin-2011-12.html). 
10 See OCC Bulletin 2015-31, “FFIEC Cybersecurity Assessment Tool.” June 30, 2015 (http://www.occ.gov/news-
issuances/bulletins/2015/bulletin-2015-31.html). 
11 See OCC Bulletin 2013-29, “Third-Party Relationships.” October 30, 2013 (http://www.occ.gov/news-
issuances/bulletins/2013/bulletin-2013-29.html). 
12 See http://www.occ.gov/publications/publications-by-type/other-publications-reports/index-semiannual-risk-perspective.html.  

http://www.occ.gov/news-issuances/bulletins/2004/bulletin-2004-20.html
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• Adequate staff, both in number and expertise. 
• Technology support. 
• Consideration of all applicable risks, including reputation and compliance, and appropriate risk 

management systems and practices. 
• Exit strategies. 

7. Promote ongoing dialogue through formal outreach. 
Outreach is a key component of encouraging and supporting responsible innovation, and the OCC intends 
to incorporate formal outreach into its framework. An ongoing dialogue with all stakeholders, including 
banks, nonbank innovators, and consumer groups, will enable the agency to 

• stay abreast of current trends and developments, including new products, services, process 
improvements, and partnerships. 

• understand the underlying reasons and customer needs that drive such developments. 
• promote awareness and understanding of its expectations related to responsible innovation.  
• identify opportunities to improve its ability to respond more quickly, efficiently, and effectively 

to inquiries regarding new products and services, including licensing requests. 
• serve as a more effective resource to institutions interested in innovation. 
• solicit feedback on how its actions encourage or impede responsible innovation. 

As part of its ongoing outreach activities, the OCC plans to bring together banks, nonbanks, and other 
stakeholders through a forum and a variety of workshops and meetings to discuss responsible innovation 
in the financial industry. The agency also intends to host “innovator fairs” to bring together banks and 
nonbank innovators with OCC experts to discuss regulatory requirements and supervisory expectations in 
the financial services industry. In addition, the OCC will provide resources, information, and guidance 
through its Web sites, including OCC.gov and BankNet.gov, which may include links to future papers 
and other resources on responsible innovation for those who want to engage with the OCC. 

8. Collaborate with other regulators. 
Supervision of the financial services industry involves regulatory authorities at the state, federal, and 
international levels. Exchanging ideas and discussing innovation with other regulators are important to 
promote a common understanding and consistent application of laws, regulations, and guidance. Such 
collaborative supervision can support responsible innovation in the financial services industry. 

The OCC will work with agencies like the Consumer Financial Protection Bureau (CFPB) on innovations 
promoted by or affecting banks subject to OCC and CFPB supervision. Because the missions of the 
CFPB, the OCC, and other bank regulatory agencies intersect and agencies share the goal of minimizing 
unnecessary regulatory burden, the agencies implemented a number of memorandums of understanding 
that describe how to interact and work with one another to supervise industry participants. Such 
coordination gives banks greater confidence that regulators who share responsibilities will consider 
innovative ideas consistently. 

The banking agencies already collaborate successfully on a number of issues and could create additional 
workgroups to further that coordination and increase communication about this important topic. 
Collaboration on responsible innovation should include the following actions: 

• Establish regular channels of communication. 
• Identify information to share on an ongoing basis or upon request. 
• Provide other agencies with such advance notice as is reasonably possible regarding upcoming 

innovation activities that may be of common interest. 
• Use best efforts to avoid inconsistent communications with supervised entities. 
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Conclusion and Request for Comments 

As the OCC continues to develop its framework to support responsible innovation in the federal banking 
system, it seeks feedback on all aspects of this paper. The OCC also solicits responses to the questions 
below. The OCC requests that respondents provide written comments on these questions and other topics 
presented in this paper by May 31, 2016. Submissions should be e-mailed to innovation@occ.treas.gov. 

1. What challenges do community banks face with regard to emerging technology and financial 
innovation? 

2. How can the OCC facilitate responsible innovation by institutions of all sizes? 

3. How can the OCC enhance its process for monitoring and assessing innovation within the federal 
banking system? 

4. How would establishing a centralized office of innovation within the OCC facilitate more open, 
timely, and ongoing dialogue regarding opportunities for responsible innovation? 

5. How could the OCC provide guidance to nonbank innovators regarding its expectations for banks’ 
interactions and partnerships with such companies? 

6. What additional tools and resources would help community bankers incorporate innovation into their 
strategic planning processes? 

7. What additional guidance could support responsible innovation? How could the OCC revise existing 
guidance to promote responsible innovation? 

8. What forms of outreach and information sharing venues are the most effective? 

9. What should the OCC consider with respect to innovation? 

mailto:innovation@occ.treas.gov?subject=Comments%20on%20OCC%20Innovation%20White%20Paper
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OCC Jostles to Take Lead on Fintech Issues

Fintech Firms Ask About National Bank
Charters, OCC Official Says

"If  we had a preference today, we would like to be a
bank,"  says Steve Carlson, chief executive of the
online lender Ascend.

OCC Weighs New Charter for Fintech Firms

WASHINGTON — Fed up with the hassles of applying

for a multitude of state licenses and relying on bank

partners, fintech firms are increasingly interested in

applying for a national bank charter — and federal

regulators are considering ways to accommodate them.

The Office of the Comptroller of the Currency is

contemplating a "limited-purpose" charter designed for

fintech companies, a move that could propel them into

the banking system and help resolve questions about

their regulatory structure.

"Determining whether a national bank charter is right

for these companies requires answering many

important questions," said Kay Kowitt, a deputy

comptroller at the OCC who heads an agency team

dedicated to looking at fintech issues. "Are these

companies providing products and services that banks

are authorized to offer? What are the prudential

requirements for these types of institutions? Does a

more limited-purpose charter make sense?"

Kowitt, in a statement to American Banker, made it

clear that the decision has yet to be made and offered

no details about what a limited-purpose charter might

look like. But one thing is clear: Depending on how it's

structured, a number of firms are likely to be interested.

The financial-health startup Varo Money indicated last

week that it would seek a bank charter, and many other

firms have considered the option.

"If we had a preference today, we would like to be a

bank," Steve Carlson, chief executive of the online

lender Ascend, said in an interview.

Currently, most fintech firms face two choices — either partner with an existing bank or register as

a money-services business and strike out on their own. But both models have drawbacks.

Partnering with banks, a model adopted by firms like Prosper, can be costly because institutions

have high compliance standards for the companies with which they associate.

"There are a lot of regulatory hurdles there to be able to prove to the banks that they've got the

controls and data security," said Jo Ann Barefoot, a consultant who has advised both fintech
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companies and regulators.

Moreover, there are not enough banks in the space compared to the growing number of fintech
companies.

Some fintech firms couldn't exist without bank charters. Take ZenBanx, a startup founded by
former ING Direct chief Arkadi Kuhlmann that lets customers hold funds of up to five different
currencies in a single account. The multicurrency account was in development for more than two
years but couldn't launch until ZenBanx found a bank partner that would allow it to accept
deposits. It launched in September in partnership with WSFS Financial in Wilmington, Del.

But some fintech firms see partnerships as a self-defeating strategy for the industry, as it creates
companies that are beholden to traditional banks.

"Effectively, the technology platform never holds any part of that loan," Carlson said.

As a result, firms like Ascend have charted a different path by licensing themselves — as a
money-services business and lender — in various states. But this is a painstaking process,
because each state has its own rules. "You go state by state," said Carlson, whose company is
authorized to do business in six states so far.

This regulatory maze has the effect of slowing down the growth of online companies, which are
built to be accessible everywhere; and making their business model uneven, with customers facing
different rates depending on where they live.

"Every state has different rules and regulations in place," Carlson said. In some states the
regulatory burden is actually disqualifying, he added. "I can't offer anybody in Virginia my loan
today, simply because the law requires the lender to have a physical footprint," he said.

The time, money and energy fintech companies expend on the licensing process often clips their
wings in the early stages.

"Time is death," Barefoot said. "If something takes a year instead of three months, that's going to
kill a bunch of them right there."

A national bank charter, particularly a limited-purpose one, could solve the problem of complying
with a multitude of state standards.

"The industry is discussing a national charter for nonbank financial technology companies because
they recognize the value of having a uniform set of standards that applies across the country and
a single primary regulator," the OCC's Kowitt said.

But the OCC still needs to work through several issues, including what kinds of prudential
requirements would be put in place and the agency's own chartering powers.

"If a national charter makes sense, are existing chartering authorities sufficient or does it require
new authority?" asked Kowitt. "These are the sorts of questions that the OCC framework for
responsible innovation will help answer, at least for the federal banking system."

In March, the agency released a white paper detailing how it plans to address innovation and
asking for public comment on several initiatives that could benefit the growing fintech industry.

That same month, OCC Chief Counsel Amy Friend announced that the agency had received
queries from fintechs, including one virtual currency firm, about applying for a bank charter.

A limited-purpose charter could solve a key problem of chartering a bank: the difficulty in getting
approved by regulators.

"It's nearly impossible to become a bank," Carlson said.

Regulators have approved only a handful of de novos in recent years, though the agencies argue
that is primarily due to lack of demand. Still, the Federal Deposit Insurance Corp. announced in
April that it would reduce the period of heightened regulatory scrutiny for newly chartered banks
from seven years to three years.

And the cultural gap between the fintech and banking worlds is slowly closing.

"For many of these entrepreneurs they see the benefits but they're not aware of what being a
bank actually means," said Alex Acree, a partner and general counsel at Fenway Summer who
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has advised several young fintech companies. Usually, he added, they drop the idea when they
find out about the regulatory burdens they would need to face as a bank. "It's a very interesting
progression," he said.

Fintech companies are attracted to bank charters for a number of reasons. One, the venture
capital-driven industry is hungry for low-cost funding, with which banks are flush. Through their
deposit business, banks also gain a more direct access to potential borrowers.

"It's generally more easy for banks to acquire customers," Barefoot said. "The established banks
have a customer base and then you can bring them your new exciting product."

The move to develop a unified regulatory framework for fintech companies could benefit not just
the industry, but also regulators. The agencies have struggled with how to supervise the
burgeoning industry. The Treasury Department is expected this week to issue recommendations
for how to oversee marketplace lenders after a year of taking comments on the issue.

"We have a very bank-centric regulatory system," Barefoot said. As a result, fintech companies
are "less closely scrutinized and they're proliferating and nobody knows exactly what's going on in
that complex landscape."

But a bank charter is not the only potential solution. States could also step up to the plate by
creating a more welcoming landscape for fintech companies.

One such effort underway is the Uniform Law Commission's work in drafting a model state rule for
digital currency companies.

Another possibility is a two-tiered system that would allow fintechs to establish their credibility
within a state and eventually move up to apply for a federal license. This would reduce the cost to
federal agencies.

The prospect of fintech startups establishing themselves as official banks in the years to come is
likely to send chills down the spine of many bankers. But it doesn't have to, experts say.

There are functions for which fintech companies will likely always have to rely on banks, said Cliff
Stanford, a partner at Alston & Bird who has advised both fintech startups and banks.

For "taking deposits and settling accounts through the interbank settlement of money system," he
said, "even the PayPals of the world have to go through banks."

And certain business models have endured for a reason: their anchoring with local customers.

"There is always going to be a role for the traditional community bank that takes deposits in the
community and transfigures that into loans," Stanford said.
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if information required or requested by 
the OCC in connection with the filing 
is not furnished within the time period 
specified by the OCC. The OCC may re-
turn an application without a decision 
if it finds the filing to be materially 
deficient. A filing is materially defi-
cient if it lacks sufficient information 
for the OCC to make a determination 
under the applicable statutory or regu-
latory criteria. 

(d) Notification of final disposition. The 
OCC notifies the applicant, and any 
person who makes a written request, of 
the final disposition of a filing, includ-
ing confirmation of an expedited re-
view under this part. If the OCC denies 
a filing, the OCC notifies the applicant 
in writing of the reasons for the denial. 

(e) Publication of decision. The OCC 
will issue a public decision when a de-
cision represents a new or changed pol-
icy or presents issues of general inter-
est to the public or the banking indus-
try. In rendering its decisions, the OCC 
may elect not to disclose information 
that the OCC deems to be private or 
confidential. 

(f) Appeal. An applicant may file an 
appeal of an OCC decision with the 
Deputy Comptroller for Licensing or 
with the Ombudsman. In the event the 
Deputy Comptroller for Licensing was 
the deciding official of the matter ap-
pealed, or was involved personally and 
substantially in the matter, the appeal 
may be referred instead to the Chief 
Counsel. Relevant addresses and tele-
phone numbers are located in the Man-
ual. 

(g) Extension of time. When the OCC 
approves or conditionally approves a 
filing, the OCC generally gives the ap-
plicant a specified period of time to 
commence that new or expanded activ-
ity. The OCC does not generally grant 
an extension of the time specified to 
commence a new or expanded corporate 
activity approved under this part, un-
less the OCC determines that the delay 
is beyond the applicant’s control. 

(h) Nullifying a decision—(1) Material 
misrepresentation or omission. An appli-
cant shall certify that any filing or 
supporting material submitted to the 
OCC contains no material misrepresen-
tations or omissions. The OCC may re-
view and verify any information filed 
in connection with a notice or an appli-

cation. If the OCC discovers a material 
misrepresentation or omission after 
the OCC has rendered a decision on the 
filing, the OCC may nullify its deci-
sion. Any person responsible for any 
material misrepresentation or omis-
sion in a filing or supporting materials 
may be subject to enforcement action 
and other penalties, including criminal 
penalties provided in 18 U.S.C. 1001. 

(2) Other nullifications. The OCC may 
nullify any decision on a filing that is: 

(i) Contrary to law, regulation, or 
OCC policy thereunder; or 

(ii) Granted due to clerical or admin-
istrative error, or a material mistake 
of law or fact. 

[61 FR 60363, Nov. 27, 1996, as amended at 73 
FR 22236, Apr. 24, 2008] 

Subpart B—Initial Activities 
§ 5.20 Organizing a bank. 

(a) Authority. 12 U.S.C. 21, 22, 
24(Seventh), 26, 27, 92a, 93a, 1814(b), 
1816, and 2903. 

(b) Licensing requirements. Any person 
desiring to establish a national bank 
shall submit an application and obtain 
prior OCC approval. 

(c) Scope. This section describes the 
procedures and requirements governing 
OCC review and approval of an applica-
tion to establish a national bank, in-
cluding a national bank with a special 
purpose. Information regarding an ap-
plication to establish an interim na-
tional bank solely to facilitate a busi-
ness combination is set forth in § 5.33. 

(d) Definitions. For purposes of this 
section: 

(1) Bankers’ bank means a bank 
owned exclusively (except to the extent 
directors’ qualifying shares are re-
quired by law) by other depository in-
stitutions or depository institution 
holding companies (as that term is de-
fined in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813), the 
activities of which are limited by its 
articles of association exclusively to 
providing services to or for other de-
pository institutions, their holding 
companies, and the officers, directors, 
and employees of such institutions and 
companies, and to providing cor-
respondent banking services at the re-
quest of other depository institutions 
or their holding companies. 
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(2) Control means control as used in 
section 2 of the Bank Holding Company 
Act, 12 U.S.C. 1841(a)(2). 

(3) Final approval means the OCC ac-
tion issuing a charter certificate and 
authorizing a national bank to open for 
business. 

(4) Holding company means any com-
pany that controls or proposes to con-
trol a national bank whether or not the 
company is a bank holding company 
under section 2 of the Bank Holding 
Company Act, 12 U.S.C. 1841(a)(1). 

(5) Lead depository institution means 
the largest depository institution con-
trolled by a bank holding company 
based on a comparison of the average 
total assets controlled by each deposi-
tory institution as reported in its Con-
solidated Report of Condition and In-
come required to be filed for the imme-
diately preceding four calendar quar-
ters. 

(6) Organizing group means five or 
more persons acting on their own be-
half, or serving as representatives of a 
sponsoring holding company, who 
apply to the OCC for a national bank 
charter. 

(7) Preliminary approval means a deci-
sion by the OCC permitting an orga-
nizing group to go forward with the or-
ganization of the proposed national 
bank. A preliminary approval generally 
is subject to certain conditions that an 
applicant must satisfy before the OCC 
will grant final approval. 

(e) Statutory requirements—(1) General. 
The OCC charters a national bank 
under the authority of the National 
Bank Act of 1864, as amended, 12 U.S.C. 
1 et seq. The bank may be a special pur-
pose bank that limits its activities to 
fiduciary activities or to any other ac-
tivities within the business of banking. 
A special purpose bank that conducts 
activities other than fiduciary activi-
ties must conduct at least one of the 
following three core banking functions: 
receiving deposits; paying checks; or 
lending money. The name of a proposed 
bank must include the word ‘‘na-
tional.’’ In determining whether to ap-
prove an application to establish a na-
tional bank, the OCC verifies that the 
proposed national bank has complied 
with the following requirements of the 
National Bank Act. A national bank 
shall: 

(i) Draft and file articles of associa-
tion with the OCC; 

(ii) Draft and file an organization 
certificate containing specified infor-
mation with the OCC; 

(iii) Ensure that all capital stock is 
paid in; and 

(iv) Have at least five elected direc-
tors. 

(2) Community Reinvestment Act. 
Twelve CFR part 25 requires the OCC 
to take into account a proposed in-
sured national bank’s description of 
how it will meet its CRA objectives. 

(f) Policy—(1) General. The market-
place is normally the best regulator of 
economic activity, and competition 
within the marketplace promotes effi-
ciency and better customer service. Ac-
cordingly, it is the OCC’s policy to ap-
prove proposals to establish national 
banks, including minority-owned insti-
tutions, that have a reasonable chance 
of success and that will be operated in 
a safe and sound manner. It is not the 
OCC’s policy to ensure that a proposal 
to establish a national bank is without 
risk to the organizers or to protect ex-
isting institutions from healthy com-
petition from a new national bank. 

(2) Policy considerations. (i) In evalu-
ating an application to establish a na-
tional bank, the OCC considers whether 
the proposed bank: 

(A) Has organizers who are familiar 
with national banking laws and regula-
tions; 

(B) Has competent management, in-
cluding a board of directors, with abil-
ity and experience relevant to the 
types of services to be provided; 

(C) Has capital that is sufficient to 
support the projected volume and type 
of business; 

(D) Can reasonably be expected to 
achieve and maintain profitability; and 

(E) Will be operated in a safe and 
sound manner. 

(ii) The OCC may also consider addi-
tional factors listed in section 6 of the 
Federal Deposit Insurance Act, 12 
U.S.C. 1816, including the risk to the 
Federal deposit insurance fund, and 
whether the proposed bank’s corporate 
powers are consistent with the pur-
poses of the Federal Deposit Insurance 
Act and the National Bank Act. 
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(3) OCC evaluation. The OCC evalu-
ates a proposed national bank’s orga-
nizing group and its business plan or 
operating plan together. The OCC’s 
judgment concerning one may affect 
the evaluation of the other. An orga-
nizing group and its business plan or 
operating plan must be stronger in 
markets where economic conditions 
are marginal or competition is intense. 

(g) Organizing group—(1) General. 
Strong organizing groups generally in-
clude diverse business and financial in-
terests and community involvement. 
An organizing group must have the ex-
perience, competence, willingness, and 
ability to be active in directing the 
proposed national bank’s affairs in a 
safe and sound manner. The bank’s ini-
tial board of directors generally is 
comprised of many, if not all, of the or-
ganizers. The business plan or oper-
ating plan and other information sup-
plied in the application must dem-
onstrate an organizing group’s collec-
tive ability to establish and operate a 
successful bank in the economic and 
competitive conditions of the market 
to be served. Each organizer should be 
knowledgeable about the business plan 
or business plan or operating plan. A 
poor business plan or operating plan re-
flects adversely on the organizing 
group’s ability, and the OCC generally 
denies applications with poor business 
plans or operating plans. 

(2) Management selection. The initial 
board of directors must select com-
petent senior executive officers before 
the OCC grants final approval. Early 
selection of executive officers, espe-
cially the chief executive officer, con-
tributes favorably to the preparation 
and review of a business plan or oper-
ating plan that is accurate, complete, 
and appropriate for the type of bank 
proposed and its market, and reflects 
favorably upon an application. As a 
condition of the charter approval, the 
OCC retains the right to object to and 
preclude the hiring of any officer, or 
the appointment or election of any di-
rector, for a two-year period from the 
date the bank commences business. 

(3) Financial resources. (i) Each orga-
nizer must have a history of responsi-
bility, personal honesty, and integrity. 
Personal wealth is not a prerequisite to 
become an organizer or director of a 

national bank. However, directors’ 
stock purchases, individually and in 
the aggregate, should reflect a finan-
cial commitment to the success of the 
national bank that is reasonable in re-
lation to their individual and collec-
tive financial strength. A director 
should not have to depend on bank 
dividends, fees, or other compensation 
to satisfy financial obligations. 

(ii) Because directors are often the 
primary source of additional capital 
for a bank not affiliated with a holding 
company, it is desirable that an orga-
nizer who is also proposed as a director 
of the national bank be able to supply 
or have a realistic plan to enable the 
bank to obtain capital when needed. 

(iii) Any financial or other business 
arrangement, direct or indirect, be-
tween the organizing group or other in-
sider and the proposed national bank 
must be on nonpreferential terms. 

(4) Organizational expenses. (i) Orga-
nizers are expected to contribute time 
and expertise to the organization of the 
bank. Organizers should not bill exces-
sive charges to the bank for profes-
sional and consulting services or un-
duly rely upon these fees as a source of 
income. 

(ii) A proposed national bank shall 
not pay any fee that is contingent upon 
an OCC decision. Such action generally 
is grounds for denial of the application 
or withdrawal of preliminary approval. 
Organizational expenses for denied ap-
plications are the sole responsibility of 
the organizing group. 

(5) Sponsor’s experience and support. A 
sponsor must be financially able to 
support the new bank’s operations and 
to provide or locate capital when need-
ed. The OCC primarily considers the fi-
nancial and managerial resources of 
the sponsor and the sponsor’s record of 
performance, rather than the financial 
and managerial resources of the orga-
nizing group, if an organizing group is 
sponsored by: 

(i) An existing holding company; 
(ii) Individuals currently affiliated 

with other depository institutions; or 
(iii) Individuals who, in the OCC’s 

view, are otherwise collectively experi-
enced in banking and have dem-
onstrated the ability to work together 
effectively. 

VerDate Sep<11>2014 11:13 Feb 25, 2015 Jkt 235035 PO 00000 Frm 00307 Fmt 8010 Sfmt 8010 Q:\12\12V1.TXT 31

Dylan Aluise


Dylan Aluise


Dylan Aluise




298 

12 CFR Ch. I (1–1–15 Edition) § 5.20 

(h) Business plan or Operating plan— 
(1) General. (i) Organizers of a proposed 
national bank shall submit a business 
plan or operating plan that adequately 
addresses the statutory and policy con-
siderations set forth in paragraphs (e) 
and (f)(2) of this section. The plan must 
reflect sound banking principles and 
demonstrate realistic assessments of 
risk in light of economic and competi-
tive conditions in the market to be 
served. 

(ii) The OCC may offset deficiencies 
in one factor by strengths in one or 
more other factors. However, defi-
ciencies in some factors, such as unre-
alistic earnings prospects, may have a 
negative influence on the evaluation of 
other factors, such as capital adequacy, 
or may be serious enough by them-
selves to result in denial. The OCC con-
siders inadequacies in a business plan 
or operating plan to reflect negatively 
on the organizing group’s ability to op-
erate a successful bank. 

(2) Earnings prospects. The organizing 
group shall submit pro forma balance 
sheets and income statements as part 
of the business plan or operating plan. 
The OCC reviews all projections for 
reasonableness of assumptions and con-
sistency with the business plan or oper-
ating plan. 

(3) Management. (i) The organizing 
group shall include in the business plan 
or operating plan information suffi-
cient to permit the OCC to evaluate 
the overall management ability of the 
organizing group. If the organizing 
group has limited banking experience 
or community involvement, the senior 
executive officers must be able to com-
pensate for such deficiencies. 

(ii) The organizing group may not 
hire an officer or elect or appoint a di-
rector if the OCC objects to that person 
at any time prior to the date the bank 
commences business. 

(4) Capital. A proposed bank must 
have sufficient initial capital, net of 
any organizational expenses that will 
be charged to the bank’s capital after 
it begins operations, to support the 
bank’s projected volume and type of 
business. 

(5) Community service. (i) The business 
plan or operating plan must indicate 
the organizing group’s knowledge of 
and plans for serving the community. 

The organizing group shall evaluate 
the banking needs of the community, 
including its consumer, business, non-
profit, and government sectors. The 
business plan or operating plan must 
demonstrate how the proposed bank re-
sponds to those needs consistent with 
the safe and sound operation of the 
bank. The provisions of this paragraph 
may not apply to an application to or-
ganize a bank for a special purpose. 

(ii) As part of its business plan or op-
erating plan, the organizing group 
shall submit a statement that dem-
onstrates its plans to achieve CRA ob-
jectives. 

(iii) Because community support is 
important to the long-term success of a 
bank, the organizing group shall in-
clude plans for attracting and main-
taining community support. 

(6) Safety and soundness. The business 
plan or operating plan must dem-
onstrate that the organizing group 
(and the sponsoring company, if any), 
is aware of, and understands, national 
banking laws and regulations, and safe 
and sound banking operations and 
practices. The OCC will deny an appli-
cation that does not meet these safety 
and soundness requirements. 

(7) Fiduciary services. The business 
plan or operating plan must indicate if 
the proposed bank intends to offer fidu-
ciary services. The information re-
quired by § 5.26 shall be filed with the 
charter application. A separate appli-
cation is not required. 

(i) Procedures—(1) Prefiling meeting. 
The OCC normally requires a prefiling 
meeting with the organizers of a pro-
posed national bank before the orga-
nizers file an application. Organizers 
should be familiar with the OCC’s char-
tering policy and procedural require-
ments in the Manual before the pre-
filing meeting. The prefiling meeting 
normally is held in the district office 
where the application will be filed but 
may be held at another location at the 
request of the applicant. 

(2) Business plan or operating plan. An 
organizing group shall file a business 
plan or operating plan that addresses 
the subjects discussed in paragraph (h) 
of this section. 

(3) Contact person. The organizing 
group shall designate a contact person 
to represent the organizing group in all 
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contacts with the OCC. The contact 
person shall be an organizer and pro-
posed director of the new bank, except 
a representative of the sponsor or spon-
sors may serve as contact person if an 
application is sponsored by an existing 
holding company, individuals currently 
affiliated with other depository insti-
tutions, or individuals who, in the 
OCC’s view, are otherwise collectively 
experienced in banking and have dem-
onstrated the ability to work together 
effectively. 

(4) Decision notification. The OCC no-
tifies the spokesperson and other inter-
ested persons in writing of its decision 
on an application. 

(5) Activities. (i) Before the OCC 
grants final approval, a proposed na-
tional bank must be established as a 
legal entity. A national bank becomes 
a legal entity after it has filed its orga-
nization certificate and articles of as-
sociation with the OCC as required by 
law. A proposed national bank may 
offer and sell securities prior to OCC 
preliminary approval of the proposed 
national bank’s charter application, 
provided that the proposed national 
bank has filed articles of association, 
an organization certificate, and a com-
pleted charter application and the 
bank complies with the OCC’s securi-
ties offering regulations, 12 CFR part 
16. In addition, the organizing group 
shall elect a board of directors. 

(ii) The proposed bank may not con-
duct the business of banking until the 
OCC grants final approval. 

(iii) For all capital obtained through 
a public offering a proposed national 
bank shall use an offering circular that 
complies with the OCC’s securities of-
fering regulations, 12 CFR part 16. 

(iv) A national bank in organization 
shall raise its capital before it com-
mences business. Preliminary approval 
expires if a national bank in organiza-
tion does not raise the required capital 
within 12 months from the date the 
OCC grants preliminary approval. Ap-
proval expires if the national bank does 
not commence business within 18 
months from the date the OCC grants 
preliminary approval. 

(j) Expedited review. An application to 
establish a full-service national bank 
that is sponsored by a bank holding 
company whose lead depository insti-

tution is an eligible bank or eligible 
depository institution is deemed pre-
liminarily approved by the OCC as of 
the 15th day after the close of the pub-
lic comment period or the 45th day 
after the filing is received by the OCC, 
whichever is later, unless the OCC: 

(1) Notifies the applicant prior to 
that date that the filing is not eligible 
for expedited review, or the expedited 
review process is extended, under 
§ 5.13(a)(2); or 

(2) Notifies the applicant prior to 
that date that the OCC has determined 
that the proposed bank will offer bank-
ing services that are materially dif-
ferent than those offered by the lead 
depository institution. 

(k) National bankers’ banks—(1) Activi-
ties and customers. In addition to the 
other requirements of this section, 
when an organizing group seeks to or-
ganize a national bankers’ bank, the 
organizing group shall list in the appli-
cation the anticipated activities and 
customers or clients of the proposed 
national bankers’ bank. 

(2) Waiver of requirements. At the or-
ganizing group’s request, the OCC may 
waive requirements that are applicable 
to national banks in general if those 
requirements are inappropriate for a 
national bankers’ bank and would im-
pede its ability to provide desired serv-
ices to its market. An applicant must 
submit a request for a waiver with the 
application and must support the re-
quest with adequate justification and 
legal analysis. A national bankers’ 
bank that is already in operation may 
also request a waiver. The OCC cannot 
waive statutory provisions that specifi-
cally apply to national bankers’ banks 
pursuant to 12 U.S.C. 27(b)(1). 

(3) Investments. A national bank may 
invest up to ten percent of its capital 
and surplus in a bankers’ bank and 
may own five percent or less of any 
class of a bankers’ bank’s voting secu-
rities. 

(l) Special purpose banks. An applicant 
for a national bank charter that will 
limit its activities to fiduciary activi-
ties, credit card operations, or another 
special purpose shall adhere to estab-
lished charter procedures with modi-
fications appropriate for the cir-
cumstances as determined by the OCC. 
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An applicant for a national bank char-
ter that will have a community devel-
opment focus shall also adhere to es-
tablished charter procedures with 
modifications appropriate for the cir-
cumstances as determined by the OCC. 
In addition to the other requirements 
in this section, a bank limited to fidu-
ciary activities, credit card operations, 
or another special purpose may not 
conduct that business until the OCC 
grants final approval for the bank to 
commence operations. A national bank 
that seeks to invest in a bank with a 
community development focus must 
comply with applicable requirements 
of 12 CFR part 24. 

[61 FR 60363, Nov. 27, 1996, as amended at 68 
FR 70129, Dec. 17, 2003; 69 FR 50297, Aug. 16, 
2004; 73 FR 22236, Apr. 24, 2008] 

§ 5.24 Conversion. 
(a) Authority. 12 U.S.C. 35, 93a, 214a, 

214b, 214c, and 2903. 
(b) Licensing requirements. A state 

bank (including a ‘‘state bank’’ as de-
fined in 12 U.S.C. 214(a)) or a Federal 
savings association shall submit an ap-
plication and obtain prior OCC ap-
proval to convert to a national bank 
charter. A national bank shall give no-
tice to the OCC before converting to a 
state bank (including a ‘‘state bank’’ 
as defined in 12 U.S.C. 214(a)) or Fed-
eral savings association. 

(c) Scope. This section describes pro-
cedures and standards governing OCC 
review and approval of an application 
by a state bank or Federal savings as-
sociation to convert to a national bank 
charter. This section also describes no-
tice procedures for a national bank 
seeking to convert to a state bank or 
Federal savings association. 

(d) Conversion of a state bank or Fed-
eral savings association to a national 
bank—(1) Policy. Consistent with the 
OCC’s chartering policy, it is OCC pol-
icy to allow conversion to a national 
bank charter by another financial in-
stitution that can operate safely and 
soundly as a national bank in compli-
ance with applicable laws, regulations, 
and policies. The OCC may deny an ap-
plication by any state bank (including 
a ‘‘state bank’’ as defined in 12 U.S.C. 
214(a)) and any Federal savings associa-
tion to convert to a national bank 
charter on the basis of the standards 

for denial set forth in § 5.13(b), or when 
conversion would permit the applicant 
to escape supervisory action by its cur-
rent regulator. 

(2) Procedures. (i) Prefiling commu-
nications. The applicant should consult 
with the appropriate district office 
prior to filing if it anticipates that its 
application will raise unusual or com-
plex issues. If a prefiling meeting is ap-
propriate, it will normally be held in 
the district office where the applica-
tion will be filed, but may be held at 
another location at the request of the 
applicant. 

(ii) A state bank (including a state 
bank as defined in 12 U.S.C. 214(a)) or 
Federal savings association shall sub-
mit its application to convert to a na-
tional bank to the appropriate district 
office. The application must: 

(A) Be signed by the president or 
other duly authorized officer; 

(B) Identify each branch that the re-
sulting bank expects to operate after 
conversion; 

(C) Include the institution’s most re-
cent audited financial statements (if 
any); 

(D) Include the latest report of condi-
tion and report of income (the most re-
cent daily statement of condition will 
suffice if the institution does not file 
these reports); 

(E) Unless otherwise advised by the 
OCC in a prefiling communication, in-
clude an opinion of counsel that, in the 
case of a state bank, the conversion is 
not in contravention of applicable 
state law, or in the case of a Federal 
savings association, the conversion is 
not in contravention of applicable Fed-
eral law; 

(F) State whether the institution 
wishes to exercise fiduciary powers 
after the conversion; 

(G) Identify all subsidiaries that will 
be retained following the conversion, 
and provide the information and anal-
ysis of the subsidiaries’ activities that 
would be required if the converting 
bank or savings association were a na-
tional bank establishing each sub-
sidiary pursuant to §§ 5.34 or 5.39; and 

(H) Identify any nonconforming as-
sets (including nonconforming subsidi-
aries) and nonconforming activities 
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Charters 
 
 

Introduction 
 
Each organizing group must apply to, and obtain approval from, the Office of the 
Comptroller of the Currency (OCC) before establishing a national bank.  New banks 
may be chartered for full service or special purpose operations, such as trust banks, 
credit card banks, bankers’ banks, community development (CD) banks, and cash 
management banks. 
 
This booklet of the Comptroller’s Licensing Manual (manual) provides organizers and 
sponsors applying for a national bank charter with OCC policies and procedures 
used in the charter application process, along with detailed guidance and 
instructions.  It discusses the factors that the OCC considers in deciding a proposed 
bank’s application.  It describes the application process, including the prefiling 
process, filing and review of the application, the decision, and the organization 
phase.  It also provides information about the on-going supervision of a national 
bank and issues applicable to a special purpose or a narrow focus bank. 
 
A glossary of terms used in the booklet is provided along with a reference section 
that provides statutory and regulatory cites and other useful materials.  Throughout 
the electronic edition of this booklet at www.occ.treas.gov are hyperlinks to sample 
documents, such as the Interagency Charter and Federal Deposit Insurance 
Application (interagency application), and other information that an applicant may 
find useful. 
 

Charter Process and Policy 
 

The OCC grants approval of charter applications in two steps: preliminary 
conditional approval and final approval.  Preliminary conditional approval permits 
the organizers to proceed with organizing the bank.  The OCC defines the 
organization phase as the time period between the preliminary conditional approval 
and the bank opening (see the Organization Phase discussion in this booklet).  
During the organization phase, the organizing bank’s officers and directors hire 
management and staff, continue or begin to raise capital, prepare bank premises, and 
develop policies and procedures that will guide the bank’s operations.  Receipt of 
final approval means the bank can open its door and begin to conduct bank 
business. 
 
Capital must be raised within 12 months of the OCC’s preliminary conditional 
approval or the approval expires.  Capital can be raised before preliminary 
conditional approval but after the establishment of a corporate body (see the Raising 
Capital discussion in this booklet). 
 
The bank must open within 18 months of the OCC’s preliminary conditional 
approval or the approval expires.  A bank can begin the business of banking or 
engage in fiduciary or other activities after the OCC grants final approval. 
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16, organizers must disclose and describe fully insider compensation, including 
stock benefit plans, to all prospective stock subscribers in the registration statement 
or private placement document, regardless of whether shareholder approval is 
required for the stock benefit plans. 
 

Organizers’ Business Plan 
 
Organizers of a proposed national bank must submit a business plan that adequately 
addresses regulatory and policy considerations presented in this booklet and set forth 
in 12 CFR 5.20(e) and (f)(2).  The plan must reflect sound banking principles.  The 
organizing group’s business plan, including its financial projections, analysis of risk, 
and planned risk management systems and controls, is critical to the OCC’s decision 
of whether to grant approval to the group’s charter proposal. 
 
Business Plan Requirements 
 
The interagency application includes Business Plan Guidelines that list the 
components of the plan the OCC requires.  The business plan should be an integral 
part of the management and oversight of a national bank and should establish the 
bank’s goals and objectives.  The business plan is a written summary of how the 
bank will organize its resources to meet its goals and how the financial institution 
will measure progress. 
 
The business plan should be comprehensive and reflect the institution’s organizers’ 
and management’s in-depth planning.  The plan should cover the greater of three 
years or the time period until the bank is expected to achieve stable profitability.  It 
should provide detailed proposed actions to accomplish the primary functions of the 
bank.  It should realistically forecast market demand, customer base, competition, 
and economic conditions.  The business plan should contain sufficient information to 
give realistic assessments of risk related to economic and competitive conditions in 
the market the bank will serve.  Assumptions should be consistent with all other 
information presented in the application. 
 
The organizing group demonstrates in the business plan its management and 
planning abilities by assuming reasonable risks and by developing a comprehensive 
alternative business strategy.  The organizers should describe clearly their assessment 
of risks inherent in the products and services of the bank and the design of related 
risk management controls and management information systems.  (See Risk 
Assessments and Risk Management discussions in Appendix D.) 
 
The group should integrate an alternative business strategy into its business and 
strategic plans and bank policies.  Through the alternative business strategy, the 
organizing group demonstrates that it can manage potential scenarios prudently, 
efficiently, and effectively when the asset or deposit mixes, interest rates, operating 
expenses, marketing costs, or growth rates differ significantly from the original plan.  
This alternative plan should include realistic plans for how the board would access 
additional capital should it be needed.  (See Appendix D of this booklet and the 
“Bank Supervision Process” booklet of the Comptroller’s Handbook, which includes 
a thorough discussion of each type of risk.) 
 
Organizers for a bank that will have a special purpose or narrow focus should tailor 
the contents of their business plan as appropriate.  The OCC also expects these 
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business plans to articulate clearly a comprehensive alternative business strategy 
should original plans not materialize.  (See the Special Purpose and Narrow Focus 
Proposals section in this booklet.)  The organizers should not omit or delete sections 
of the business plan without prior consultation with OCC staff.  In addition to the 
financial information required by the interagency application and business plan, the 
OCC requires each application sponsored by a holding company, including a BHC, 
to provide consolidated financial projections using the interagency format and time 
periods. 
 
Avoiding Potential Problems 
 
Management and the board should have similar goals for the bank and similar plans 
about how the goals will be achieved.  Management and the board should be 
committed to the proposed business plan and agree on the amount of risk that the 
bank is willing to take.  They can identify and work out differences of opinion and 
potential problems before the bank opens through: 
 
• Careful development of policies and procedures for functional areas of the 

bank, including systems and controls that will be used to manage and control 
attendant risks. 

 
• Preparation of financial projections. 

 
In addition, organizers should be prepared to handle difficulties in hiring qualified 
personnel.  They also should be able to project and control compensation and 
overhead expenses and to factor those expenses into their evaluations of capital 
adequacy. 
 

OCC Evaluation of Proposal 
 
The OCC evaluates the organizing group and its business plan at the same time.  The 
OCC must be able to determine that the bank has a reasonable chance for success, 
will operate in a safe and sound manner, and will have capital that is adequate to 
support the proposed risk profile. 
 
An organizing group and its business plan must be stronger in markets where 
economic conditions are marginal or competition is intense.  The OCC’s judgment 
concerning one may affect its evaluation of the other.  It may offset deficiencies in 
one factor by strengths in one or more other factors.  However, deficiencies in some 
factors, such as unrealistic earnings prospects or inadequate risk management 
systems, will have a negative influence on the OCC’s evaluation of other factors, 
such as capital adequacy.  Some deficiencies may be serious enough to result in 
denial of an application.  The OCC considers inadequacies in a business plan to 
reflect negatively on the organizing group’s ability to operate a successful bank.   
 
The OCC assesses how well an organizing group has evaluated each of the nine 
categories of risks in its preparation of the charter application and how well it 
integrates risk management into its bank operations.  (See Risk Assessments and Risk 
Management discussions in Appendix D.)  The OCC considers safety and soundness 
issues and compliance with applicable laws and regulations in its evaluation of the 
business plan.  The OCC has adopted interagency safety and soundness standards, 
which are found in the appendices to 12 CFR 30.  These standards cover operations, 
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may meet with community groups, local government officials, and financial (bank 
and thrift) and nonbank competitors. 
 
The examiners will meet with the organizing group and management at the 
conclusion of the investigation to recap the field investigation and its importance to 
the charter decision process, discuss any significant issues, and communicate the 
investigation findings in general terms. 
 

Decision 
 
Following review of the application and the field investigation, the OCC will 
determine whether the proposed bank charter has a reasonable chance of success 
and will be operated in a safe and sound manner.  It then decides whether to grant 
preliminary conditional approval or deny the application.  The OCC will notify the 
contact person and interested parties (see the “Public Notice and Comments” 
booklet) in writing of its decision. 
 
Preliminary conditional approval:  (1) indicates the OCC’s permission to proceed 
with the organization of the bank according to the plan set forth in the application; 
(2) specifies standard requirements, including minimum policies and procedures; 
and (3) may identify special requirements unique to the application for the proposed 
bank.  In addition, the OCC requires the organizers to raise capital within 12 months 
of the OCC’s preliminary conditional approval and to open within 18 months from 
that date. 
 
A preliminary conditional approval decision is not an assurance that the OCC will 
grant final approval for a new bank charter.  The organizing group must satisfy 
standard and special requirements, as well as certain procedural requirements, 
before the OCC will grant final approval.  In addition, the OCC sometimes imposes 
special conditions that remain in place after the bank opens. 
 
Standard and Special Requirements 
 
When the OCC grants preliminary conditional approval to a charter proposal, it 
imposes standard requirements on the proposal.  The organizing group must meet 
most of the standard requirements before opening (see Bank–Filer Samples, Standard 
Requirements on the OCC’s Web site). 
 
The OCC places special requirements on all new bank charters with certain 
characteristics, such as special purpose banks.  The OCC also imposes requirements 
tailored to the specific individual proposal.  While each organizing group must raise 
the minimum level of capital, net of organization costs, specified in its application, 
the OCC may require a group to raise an amount higher than it originally proposed.  
Other requirements may include: 
 
• Submitting for review and prior approval a complete description of the bank’s 

final information systems and operations architecture and related control 
plans. 

 
• Implementing a comprehensive written information security program that 

includes administrative, technical, and physical safeguards appropriate to the 
size and complexity of the bank and the nature and scope of its activities. 
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may result in control following the exercise of warrants or options by insiders under 
stock benefit plans. 
 
If the OCC finds that a change in control would result from a change in ownership, 
the OCC will require the new owner(s) to file a change in control notice, generally, 
prior to the proposed transaction.  The OCC will then decide whether to disapprove 
the proposed change.  No person (see Glossary) may take any action that would 
result in a change in control of the bank without prior OCC review, as provided in 
the CBCA, unless the transaction is subject to approval under certain other statutes 
(see the “Change in Bank Control” booklet). 
 

OCC Review of Management 
 
The OCC must review and not object to the hiring of any officer or the appointment 
or election of any director for two years from the date the bank commences business. 
During this time period, each person proposed as an officer or director must provide 
the appropriate OCC supervisory office with the required Interagency Biographical 
and Financial Reports.  The OCC will provide a written decision about each person 
submitted for review. 
 

Special Purpose or Narrow Focus Proposals 
 
A national bank is authorized by its charter to exercise all express or implied powers 
of national banks.  Special purpose or narrow focus banks offer only a small number 
of products, target a limited customer base, incorporate nontraditional elements, or 
have narrowly focused business plans. 
 
Special purpose banks and those with a narrow focus must meet the same statutory 
and regulatory requirements as other nationally chartered banks, unless applicable 
laws or regulations provide otherwise.  Organizers of such banks must adhere to 
established charter policies and procedures that are set forth in 12 CFR 5 and this 
manual.  Organizers should tailor the contents of the application to be consistent 
with the special purpose or narrow focus nature of the proposed charter. 
 
The OCC’s review of a special purpose or narrow focus proposal may exceed 
traditional processing time frames because of the time needed to evaluate the 
supervisory risks associated with each application.  Special purpose and narrow focus 
bank charter applications normally must provide the information required by the 
OCC’s standard review process.  The OCC requires each special purpose or narrow 
focus bank to indicate the nature of its operations in its articles of association. 
 

Types of Special Purpose Banks 
 
Special purpose proposals include those banks whose operations are limited to credit 
card operations, fiduciary activities, community development, or cash management 
activities.  Bankers’ bank proposals also fall into this category. 
 
Credit Card Banks 
 
National credit card banks take two basic forms.  First, a BHC or individual 
shareholders may own an insured bank that engages exclusively or predominantly in 
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credit card activities.  This bank may legally offer additional commercial banking 
services unless prohibited by its articles of association.  The bank may expand its 
activities by following the Expansion or Contraction of Activities requirements 
previously discussed in this booklet.  These banks are “banks” under the Bank 
Holding Company Act (BHCA), and so a company that owns one is a BHC subject to 
the activity and geographic limitations of the BHCA. 
 
Second, there are insured national credit card banks that are not “banks” under the 
BHCA.  The Competitive Equality Banking Act of 1987 (CEBA) created the BHCA 
exemption for these banks (CEBA credit card banks).  The company that owns a 
CEBA credit card bank does not become a BHC solely by virtue of owning the bank, 
and so the parent company is not subject to the activity and geographic limitations 
generally applicable to BHCs under the BHCA.  Thus, nonbank holding companies, 
commercial entities, or banks that wish to have a subsidiary credit card bank usually 
own these banks.  However, a BHC that wants to operate a credit card bank in a 
state in which it is not able to establish a de novo BHCA bank also could own a 
CEBA credit card bank in that state.  This type of bank must meet all of the 
requirements for the credit card bank exemption created by the CEBA amendment to 
the BHCA (12 USC 1841(c)(2)(F)).  The bank: 
 
• Must engage only in credit card activities. 
 
• May not accept demand deposits or deposits that the depositor may withdraw 

by check or similar means for payment to third parties. 
 
• May not accept any savings or time deposits of less than $100,000, unless 

they are used as collateral for secured credit card loans. 
 
• May maintain only one office that accepts deposits. 
 
• May not engage in the business of making commercial loans. 
 
Those limitations must appear in the bank’s articles of association. 
 
Although commercial entities may have proven experience in managing a credit card 
operation, the OCC expects a senior management team that can demonstrate sufficient 
banking experience necessary to operate as a national bank in a regulatory environment. 
A CEBA credit card proposal will be processed as a narrowly focused charter application. 
Proposals with any of the following features will be subject to greater scrutiny: 
 
• Issuance of cards with closed-end credit features. 
 
• The absence of a parent organization with an investment grade rating of A or 

higher by Moody’s or Standard and Poor’s. 
 
• Issuance of cards to low- and moderate-income (LMI) customers with a higher 

credit risk profile or higher default probabilities, large upfront fees, higher 
than usual annual percentage rates, or collateral issues (collectively, subprime 
lending issues). 

 
• E-banking and Internet primary operations. 
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Each applicant should evaluate thoroughly and discuss potential issues with 
appropriate OCC staff before filing.  Third-party relationships or vendor management 
issues may increase significantly a bank’s risk profile, notably strategic, reputation, 
compliance, and transaction risks.  (See the “Third-Party Relationships” section in this 
booklet.)  Because those issues are sometimes complex, an applicant also may wish 
to consult its regulatory counsel. 
 
A credit card bank must maintain its status as an ”insured depository institution” 
within the meaning of 12 USC 1813(c)(2) and apply for membership in the Federal 
Reserve System.  If the FDIC initiates or takes any action to terminate the bank’s 
status as an “insured depository institution,” the OCC reserves the right to impose 
additional conditions upon the bank. 
 
A credit card bank also must comply with the CRA.  However, it may seek 
designation as a limited-purpose bank under 12 CFR 25.25 for CRA purposes.  
 
Many credit card bank proposals raise affiliate transactions issues under sections 23A 
(12 USC 371c) and 23B (12 USC 371c–1) of the Federal Reserve Act and the 
implementing regulation, Regulation W, 12 CFR 223.  The most common issues 
relate to: 
 
• Initial capitalization of a newly chartered credit card bank. 
 
• Transfers of assets between the credit card bank and its affiliates. 
 
• The possibility that credit extended by a proprietary credit card bank to its 

cardholders may be treated as a loan to an affiliate, if customers use their 
credit cards to purchase goods and services from bank affiliates. 

 
Regulation W contains an exemption from the restrictions of sections 23A and 23B 
that permits a newly formed bank to purchase assets from an affiliate, thus 
eliminating many of the issues pertaining to providing initial capitalization of any 
new bank, including a credit card bank. 
 
Under section 23A’s attribution rule, an extension of credit by a member bank to a 
nonaffiliated entity is treated as an extension of credit to an affiliate if the proceeds 
are transferred to, or used for the benefit of, an affiliate of the bank.  These 
transactions thus become covered transactions.  Accordingly, if a credit cardholder 
purchases goods or services from an affiliate of the member bank that issued the 
credit card, then the extension of credit to the cardholder is attributed to the affiliate 
because the affiliate receives the benefit of the loan proceeds. 
 
Regulation W contains complex rules regarding the treatment of credit cards under the 
attribution rule.  The regulation provides an exemption from the attribution rule if the 
extension of credit is made through a “general purpose credit card.”  This is a credit 
card issued by a member bank that is widely accepted by merchants that are not 
affiliates of the bank and that satisfies a test set forth in the regulation.  Specifically, the 
value of goods and services purchased with the card from affiliates of the bank must 
be less than 25 percent of the total value of all goods and services purchased with the 
card.  Compliance with the test may be demonstrated in several ways.  Organizers of a 
CEBA credit card bank with a sponsoring company should consult the regulation for 
details.  If a card fails this test, all card transactions with affiliates are subject to the 
attribution rule. 
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Issuers of credit cards that cannot qualify as general purpose credit cards may still 
avoid the collateralization and other requirements for covered transactions by 
making use of the exemption provided in Regulation W for an intraday extension of 
credit.  This is defined as an extension of credit to an affiliate that the bank expects to 
be repaid, sold, or terminated, or to qualify for a complete exemption under 
Regulation W, by the end of the United States business day.  CEBA credit card banks 
commonly qualify for this exemption by selling their receivables to an affiliate or 
other entity at the end of each business day.  Organizers of a CEBA credit card bank 
with a sponsoring company should consult the regulation concerning requirements 
to qualify for the intraday exemption. 
 
Trust Banks or Trust Companies 
 
The OCC may grant approval for a national bank that will limit its operations to 
those of a trust bank and activities related to trust services pursuant to its authority in 
12 USC 27 and 92a and the licensing requirements in 12 CFR 5.20 and 5.26.  
National banks that choose to so limit their services are referred to as national trust 
banks or national trust companies (trust banks).  Most trust banks choose not to apply 
for deposit insurance; however, FDIC insurance may be available for national trust 
banks, and the organizers should consider applying for it, if appropriate. 
 
An organizing group or sponsor seeking to charter a trust bank should review this 
booklet as well as the “Fiduciary Powers” booklet.  The OCC requires that a national 
trust bank’s articles of association limit the bank to the exercise of fiduciary powers 
and incidental activities. 
 
A trust bank typically is not a bank for purposes of the BHCA, and so a company 
other than a BHC may own a trust bank.  There are two ways for a trust bank not to 
be a bank under the BHCA.  First, a trust bank does not meet the general definition 
of a bank under (12 USC 1841(c)(1), if the trust bank (a) is not insured and (b) does 
not accept demand deposits and make commercial loans.  Second, even if a trust 
bank is insured and otherwise would meet the definition of a bank, a trust bank is 
not considered a bank for purposes of the BHCA if it meets certain conditions (12 
USC 1841(c)(2)(D)).  These conditions are: 
 
• The institution must function solely in a trust or fiduciary capacity. 
 
• All or substantially all of the trust bank deposits are in trust funds and are 

received in a bona fide fiduciary capacity. 
 
• No trust bank deposits insured by the FDIC are offered or marketed by or 

through an affiliate. 
 
• The trust bank does not make commercial loans or accept demand deposits or 

deposits that the depositor may withdraw by check or similar means for 
payment to third parties or others. 

 
• The trust bank may not obtain payment or payment-related services from any 

Federal Reserve Bank. 
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A key consideration when a bank alters its operation in this manner is the 
appropriate level of capital.  The BHC may wish to reallocate its capital and reduce 
capital in the cash management bank (see the “Capital and Dividends” booklet).  
Normally, the OCC will expect capital at the cash management bank to be 
maintained at the ”well-capitalized” level as defined in 12 CFR 6.4(b)(1). 
 
The CRA does not apply to a special purpose bank that is engaged only in providing 
cash management, controlled disbursement services to the public. 
 
Bankers’ Banks 
 
A group organizing a bankers’ bank (see Glossary) may request that the OCC waive 
compliance with certain statutes or regulations based on their operations.  Requests 
for such waivers should accompany the application and must be supported by 
adequate justification and legal analysis.  The OCC will review each waiver request 
by a national bankers’ bank and decide whether it is justified.  However, the OCC 
cannot waive statutory requirements that apply specifically to a bankers’ bank. 
 
National banks investing in a bankers’ bank may own no more than 5 percent of any 
class of its voting securities.  In addition, a national bank’s total investment in the 
stock of one or more bankers’ banks is limited to 10 percent of the investing bank’s 
unimpaired capital and surplus. 
 
Stock in a bankers’ bank may be sold only to depository institutions or their holding 
companies.  The CRA does not apply to bankers’ banks that do not perform 
commercial or retail banking services by granting credit to the public in the ordinary 
course of business, other than as incidental to their specialized operations. 
 

Narrow Focus Proposals 
 
The OCC receives numerous inquiries and proposals from individuals and groups 
expressing interest in establishing a national bank to conduct new business or 
transfer existing operations into a new bank.  Organizers of banks that will have a 
narrow focus propose to offer limited services or anticipate serving a narrowly 
defined market niche.  For example, an organizing group may propose a lending 
portfolio that is heavily concentrated or targets a restricted customer base. 
 
Supervisory Risks 
 
Certain supervisory risks, such as credit risks, will be increased in a narrow focus 
bank due to its concentration in a single, or a very limited number of, business 
activities.  The OCC may discourage the filing of or deny a charter proposal that 
would focus primarily or exclusively on activities or services that will carry a high 
degree of risk or are determined to be predatory in nature. 
 
The OCC requires any proposal for a narrow focus bank to have well-defined 
business strategies (including contingency plans, sound funding sources, and 
projected capital commensurate with the risks) and specialized management.  The 
OCC will review each business plan for a narrow focus proposal to ensure that the 
organizers address adequately the following risks: 
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• Concentrations.  Narrow focus banks, by their very nature, are not as 
diversified as traditional banks, and a bank’s business plan should address 
how the bank will mitigate any concentration risk.  Diversified asset and 
liability portfolios, product selection, funding sources, and target markets help 
make a bank less vulnerable to a downturn that could significantly affect its 
income, liquidity, or asset quality. 

 
• Funding and liquidity.  The organizers should clarify in the business plan how 

the bank’s sources of funding are reasonably diverse, how it intends to 
maintain adequate liquidity, and how credit-sensitive funding risks will be 
managed. 

 
• Access to capital.  The business plan should identify sufficient capital to 

address uncertainties and provide a clear ability to raise capital, if needed.  
Initial capital should be sufficient, at a minimum, to support the bank’s 
operations and absorb anticipated losses until profitability is achieved, while 
maintaining capital at an appropriate level to support safe and sound 
operations.  If the bank fails to achieve its projected levels of profitability, the 
OCC expects the directors to take steps to restore capital to an adequate level. 
Depending on the risk profile of a narrow-focused bank’s business plan, the 
OCC may require higher capital levels.  This level of initial capital is 
particularly important if the bank relies on an Internet-only platform for 
distribution of products and services. 

 
• Customer authentication and security.  The application of a bank using the 

Internet as a significant means of product delivery must address authentication 
and security issues.  The bank’s method of customer authentication and fraud 
detection is critical because of the lack of personal contact with bank 
customers.  Internet banking platforms allow bank customers to access 
information and systems directly, including those that enable funds transfers 
between banks (such as automated clearing houses, SWIFT, Fed Wire, and 
CHIPS). Also, pursuant to the Bank Secrecy Act, banks must report and record 
customer transactions that exceed certain thresholds.  In an Internet 
environment, a bank may need to modify its systems for monitoring customer 
transactions.  (Refer to the FFIEC IT Examination Handbook Series, E-Banking 
booklet, dated August 2003, for specific information.) 

 
• Strategic planning.  Narrow focused banks often target a limited customer 

base and frequently have ill-defined contingency plans for redirecting efforts 
should the business plan prove unsuccessful.  Organizers should define 
clearly in the business plan their targeted audience (for example, by 
identifying products and geographic areas) and the strategic alternatives.  In 
developing the strategic plan, the organizers must keep potential conflicts of 
interest in mind.  (See “Conflicts of Interest” previously discussed.) 
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Marketplace lending is a small 
but growing alternative to 
traditional financial services 

for consumers and small businesses. 
Attracted by opportunities for earnings 
growth, some banks have entered the 
marketplace lending business either 
as investors or through third-party 
arrangements. As with any new and 
emerging line of business, marketplace 
lending can present risks. Finan-
cial institutions can manage these 
risks through proper risk identifica-
tion, appropriate risk-management 
practices, and effective oversight. 
Conversely, failure to understand 
and manage these risks may expose a 
financial institution to financial loss, 
regulatory action, and litigation, and 
may even compromise an institu-
tion’s ability to service new or existing 
customer relationships. Before partici-
pating in marketplace lending, finan-
cial institution management should 
identify potential vulnerabilities and 
implement an effective risk-manage-
ment strategy that protects the bank 
from undue risk.

This article is intended to heighten 
bankers’ and examiners’ understanding 
of marketplace lending and potential 
associated risks, including those aris-
ing in third-party arrangements. The 
article also highlights the importance 
of a pragmatic business strategy that 
considers the degree of risk together 
with the potential revenue stream, and 
emphasizes the importance of banks 
exercising the same due diligence they 
practice whenever they extend credit 
to a borrower. 

Marketplace Lending Defined

For purposes of this article, market-
place lending is broadly defined to 
include any practice of pairing borrow-
ers and lenders through the use of an 
online platform without a traditional 
bank intermediary. Although the 
model, originally started as a “peer-to-
peer” concept for individuals to lend to 
one another, the market has evolved 
as more institutional investors have 
become interested in funding the activ-
ity. As such, the term “peer-to-peer 
lending” has become less descriptive of 
the business model and current refer-
ences to the activity generally use the 
term “marketplace lending.”

Marketplace lending typically involves 
a prospective borrower submitting 
a loan application online where it 
is assessed, graded, and assigned an 
interest rate using the marketplace 
lending company’s proprietary credit 
scoring tool. Credit grades are assigned 
based on the marketplace lending 
company’s unique scoring algorithm, 
which often gives consideration to a 
borrower’s credit score, debt-to-income 
ratio, income, and other factors set 
by the marketplace lender. Once the 
application process is complete, the 
loan request is advertised for retail 
investors to review and pledge funds 
based on their investment criteria. 
A loan will fund from the monies 
collected if investors pledge sufficient 
capital before the deadline stated in 
the loan request (e.g. 14 days after the 
request is posted). As an alternative 
to funding loans through such retail 
investments, institutional investors can 
provide funding through whole loan 
purchases or direct securitizations.

When a borrower’s requested loan 
amount is fully pledged, the market-

Marketplace Lending
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place lending company originates and 
funds the loan through one of two 
frameworks: 1) the company lends the 
funds directly (subsequently referred 
to as a “ direct marketplace lender”) 
or 2) the company partners with a 
traditional bank to facilitate the loan 
transaction (subsequently referred 
to as a “bank-affiliated marketplace 
company”). 

A direct marketplace lender typi-
cally is required to be registered and 
licensed to lend in the respective 

state(s) in which it conducts business. 
Direct marketplace lenders facilitate 
all elements of the transaction, includ-
ing collecting borrower applications, 
assigning credit ratings, advertising the 
loan request, pairing borrowers with 
interested investors, originating the 
loan, and servicing any collected loan 
payments. As part of the transaction, 
direct marketplace lenders issue inves-
tors either registered or unregistered 
security notes (subsequently referred 
to as “security notes”) in exchange 
for the investments used to fund the 

Direct Funding Model

BORROWER LENDERS/INVESTORS

Borrower applies for a loan

Loan disbursed to borrower

Loan repayment net service fee

Investor receives security note

Commits funds to a borrower

Direct
Marketplace

Lender

Monthly loan payments

Figure 1: Illustration of Direct Funding Model 

Figure 2: Illustration of Bank Partnership Model
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loan. Consequently, the borrower’s 
repayment obligation remains with 
the direct marketplace lender, the 
security notes issued to investors 
become the obligation of the direct 
marketplace lender, and the investors 
are unsecured creditors of the direct 
marketplace lender. (See Figure 1 on 
the previous page for an illustration of 
this process.)

Some marketplace lending compa-
nies operate under the second 
framework by working through a 
cooperative arrangement with a 
partner bank. In these cases, the 
bank-affiliated marketplace company 
collects borrower applications, assigns 
the credit grade, and solicits investor 
interest. However, from that point the 
bank-affiliated marketplace company 
refers the completed loan application 
packages to the partner bank that 
makes the loan to the borrower. The 
partner bank typically holds the loan 
on its books for 2-3 days before selling 
it to the bank-affiliated marketplace 
company. Once the bank-affiliated 
marketplace company purchases the 
loan from the partner bank, it issues 
security notes up to the purchase 
amount to its retail investors who 
pledged to fund the loan. By the end 
of the sequence of transactions, the 
borrower’s repayment obligation 
transfers to the bank-affiliated market-
place company, and the security 
noteholder maintains an unsecured 
creditor status to the bank-affiliated 
marketplace company, which mirrors 
the outcomes described under the 
direct funding framework (see Figure 
2 on the previous page). In certain 

circumstances, some institutional 
investors may invest in whole loan 
transactions, which are often arranged 
directly between the interested parties 
and outside any cooperative arrange-
ment with a partner bank.

Once the process is complete, 
borrowers begin making fixed monthly 
payments to the bank-affiliated 
marketplace company which issues a 
pro rata payment to the investor, less 
loan servicing fees. 

Common barriers to entry for banks 
and other traditional financial services 
entities include state licensure laws, 
capital requirements, access to financ-
ing, regulatory compliance, and secu-
rity concerns. Some of these barriers 
may not exist for marketplace lending 
companies. New start-up marketplace 
lenders may be established quickly 
and often with a unique niche to 
capture a particular share of the 
market. In 2009, industry analysts 
with IBISWorld identified at least 
three marketplace lending companies; 
by 2014, the number had grown to 63 
marketplace lending companies.1 As of 
September 2015, the number of estab-
lished marketplace lending compa-
nies totaled 163 with new entrants 
continuing to join the competitive 
market.2

Concomitant with the increas-
ing number of market participants, 
new or expanded product lines are 
introduced as companies attempt 
to establish a niche position in the 
market. Some examples of market-
place loan products include unsecured 

Marketplace Lending
continued from pg. 13

1 Omar Khedr, “Front money: Revenue will rise, but regulations threaten industry profitability,” IBISWorld Industry 
Report OD4736 Peer-to-Peer Lending Platforms in the US, December 2014. (A subscription to IBISWorld is needed 
to view this report.) http://clients1.ibisworld.com/reports/us/specializedreportsarchive/default.aspx?entid=4736.
2 Omar Khedr, “Street credit: New industry’s explosive growth may meet regulatory hurdles,” IBISWorld Indus-
try Report OD4736 Peer-to-Peer Lending Platforms in the US, September 2015. (A subscription to IBISWorld is 
needed to view this report.) http://clients1.ibisworld.com/reports/us/industry/default.aspx?entid=4736.
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Synopsis
Background: Credit card customer of national bank
brought putative class action against debt collector, who
had purchased customer's debt from the bank, claiming
that collector violated the Fair Debt Collection Practices
Act (FDCPA) and New York usury law by charging
and attempting to collect interest at a rate higher than
that permitted under New York law. The United States
District Court for the Southern District of New York,
Cathy Seibel, J., denied class action certification and
entered judgment for debt collector. Customer appealed.

[Holding:] The Court of Appeals, Straub, Circuit Judge,
held that the National Bank Act (NBA) did not preempt
customer's claims that debt collector violated New York
usury laws by charging and attempting to collect interest
at an impermissibly high rate.

Reversed in part, vacated in part, and remanded.

Attorneys and Law Firms

*247  Daniel Adam Schlanger, Schlanger & Schlanger
LLP, Pleasantville, N.Y. (Peter Thomas Lane, Schlanger
& Schlanger LLP, Pleasantville, N.Y.; Owen Randolph
Bragg, Horwitz, Horwitz & Associates, Chicago, IL, on
the brief), for Saliha Madden.

Thomas Arthur Leghorn (Joseph L. Francoeur, on the
brief), Wilson Elser Moskowitz Edelman & Dicker LLP,
New York, N.Y., for Midland Funding, LLC and
Midland Credit Management, Inc.

Before: LEVAL, STRAUB and DRONEY, Circuit
Judges.

Opinion

STRAUB, Circuit Judge:

This putative class action alleges violations of the Fair
Debt Collection Practices Act (“FDCPA”) and New
York's usury law. The proposed class representative,
Saliha Madden, alleges that the defendants violated
the FDCPA by charging and attempting to collect
interest at a rate higher than that permitted under
the law of her home state, which is New York. The
defendants contend that Madden's claims fail as a matter
of law for two reasons: (1) state-law usury claims and
FDCPA claims predicated on state-law violations against
a national bank's assignees, such as the defendants here,
are preempted by the National Bank Act (“NBA”), and
(2) the agreement governing Madden's debt requires the
application of Delaware law, under which the interest
charged is permissible.

The District Court entered judgment for the defendants.
Because neither defendant is a national bank nor a
subsidiary or agent of a national bank, or is otherwise
acting on behalf of a national bank, and because
application of the state law on which Madden's claims
rely would not significantly interfere with any national
bank's ability to exercise its powers under the NBA,
we reverse the District Court's holding that the NBA
preempts Madden's claims and accordingly vacate the
judgment of the District Court. We leave to the District
Court to address in the first instance whether the Delaware
choice-of-law clause precludes Madden's claims.

The District Court also denied Madden's motion for
class certification, holding that potential NBA preemption
required individualized factual inquiries incompatible
with proceeding as a class. Because this conclusion rested
upon the same erroneous preemption analysis, we also
vacate the District Court's denial of class certification.
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BACKGROUND

A. Madden's Credit Card Debt, the Sale of Her
Account, and the Defendants' Collection Efforts

[1]  In 2005, Saliha Madden, a resident of New
York, opened a Bank of America (“BoA”) credit card

account. BoA is a national bank. 1  The account was
governed *248  by a document she received from
BoA titled “Cardholder Agreement.” The following
year, BoA's credit card program was consolidated
into another national bank, FIA Card Services, N.A.
(“FIA”). Contemporaneously with the transfer to FIA,
the account's terms and conditions were amended upon
receipt by Madden of a document titled “Change
In Terms,” which contained a Delaware choice-of-law
clause.

Madden owed approximately $5,000 on her credit card
account and in 2008, FIA “charged-off” her account
(i.e., wrote off her debt as uncollectable). FIA then sold
Madden's debt to Defendant–Appellee Midland Funding,
LLC (“Midland Funding”), a debt purchaser. Midland
Credit Management, Inc. (“Midland Credit”), the other
defendant in this case, is an affiliate of Midland Funding
that services Midland Funding's consumer debt accounts.
Neither defendant is a national bank. Upon Midland
Funding's acquisition of Madden's debt, neither FIA nor
BoA possessed any further interest in the account.

In November 2010, Midland Credit sent Madden a letter
seeking to collect payment on her debt and stating that an
interest rate of 27% per year applied.

B. Procedural History
A year later, Madden filed suit against the defendants—
on behalf of herself and a putative class—alleging that
they had engaged in abusive and unfair debt collection
practices in violation of the FDCPA, 15 U.S.C. §§ 1692e,
1692f, and had charged a usurious rate of interest in
violation of New York law, N.Y. Gen. Bus. Law §
349; N.Y. Gen. Oblig. Law § 5–501; N.Y. Penal Law §
190.40 (proscribing interest from being charged at a rate
exceeding 25% per year).

On September 30, 2013, the District Court denied the
defendants' motion for summary judgment and Madden's
motion for class certification. In ruling on the motion
for summary judgment, the District Court concluded that
genuine issues of material fact remained as to whether
Madden had received the Cardholder Agreement and
Change In Terms, and as to whether FIA had actually
assigned her debt to Midland Funding. However, the
court stated that if, at trial, the defendants were able
to prove that Madden had received the Cardholder
Agreement and Change In Terms, and that FIA had
assigned her debt to Midland Funding, her claims
would fail as a matter of law because the NBA would
preempt any state-law usury claim against the defendants.
The District Court also found that if the Cardholder
Agreement and Change In Terms were binding upon
Madden, any FDCPA claim of false representation or
unfair practice would be defeated because the agreement
permitted the interest rate applied by the defendants.

In ruling on Madden's motion for class certification, the
District Court held that because “assignees are entitled
to the protection of the NBA if the originating bank
was entitled to the protection of the NBA ... the class
action device in my view is not appropriate here.” App'x at
120. The District Court concluded that the proposed class
failed to satisfy Rule 23(a)'s commonality and typicality
requirements because “[t]he claims of each member of the
class will turn on whether the class member agreed to
Delaware interest rates” and “whether the class member's
debt was validly assigned to the Defendants,” id. at *249
127–28, both of which were disputed with respect to
Madden. Similarly, the court held that the requirements
of Rule 23(b)(2) (relief sought appropriate to class as
a whole) and (b)(3) (common questions of law or fact
predominate) were not satisfied “because there is no
showing that the circumstances of each proposed class
member are like those of Plaintiff, and because the
resolution will turn on individual determinations as to
cardholder agreements and assignments of debt.” Id. at
128.

On May 30, 2014, the parties entered into a “Stipulation
for Entry of Judgment for Defendants for Purpose of
Appeal.” Id. at 135. The parties stipulated that FIA had
assigned Madden's account to the defendants and that
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Madden had received the Cardholder Agreement and
Change In Terms. This stipulation disposed of the two
genuine disputes of material fact identified by the District
Court, and provided that “a final, appealable judgment
in favor of Defendants is appropriate.” Id. at 138. The
District Court “so ordered” the Stipulation for Entry of
Judgment.

This timely appeal followed.

DISCUSSION

Madden argues on appeal that the District Court erred
in holding that NBA preemption bars her state-law usury
claims. We agree. Because neither defendant is a national
bank nor a subsidiary or agent of a national bank, or
is otherwise acting on behalf of a national bank, and
because application of the state law on which Madden's
claims rely would not significantly interfere with any
national bank's ability to exercise its powers under the
NBA, we reverse the District Court's holding that the
NBA preempts Madden's claims and accordingly vacate
the judgment of the District Court. We also vacate the
District Court's judgment as to Madden's FDCPA claim
and the denial of class certification because those rulings
were predicated on the same flawed preemption analysis.

The defendants contend that even if we find that Madden's
claims are not preempted by the NBA, we must affirm
because Delaware law—rather than New York law—
applies and the interest charged by the defendants is
permissible under Delaware law. Because the District
Court did not reach this issue, we leave it to the District
Court to address in the first instance on remand.

I. National Bank Act Preemption
[2]  The federal preemption doctrine derives from the

Supremacy Clause of the United States Constitution,
which provides that “the Laws of the United States which
shall be made in Pursuance” of the Constitution “shall be
the supreme Law of the Land.” U.S. Const. art. VI, cl.
2. According to the Supreme Court, “[t]he phrase ‘Laws
of the United States' encompasses both federal statutes
themselves and federal regulations that are properly
adopted in accordance with statutory authorization.” City

of New York v. FCC, 486 U.S. 57, 63, 108 S.Ct. 1637, 100
L.Ed.2d 48 (1988).

[3]  “Preemption can generally occur in three ways:
where Congress has expressly preempted state law, where
Congress has legislated so comprehensively that federal
law occupies an entire field of regulation and leaves no
room for state law, or where federal law conflicts with
state law.” Wachovia Bank, N.A. v. Burke, 414 F.3d 305,
313 (2d Cir.2005), cert. denied, 550 U.S. 913, 127 S.Ct.
2093, 167 L.Ed.2d 830 (2007). The defendants appear
to suggest that this case involves “conflict preemption,”
which “occurs when compliance with both state and
federal law is impossible, or when the state law stands as
an obstacle to the accomplishment and execution of the
*250  full purposes and objective of Congress.” United

States v. Locke, 529 U.S. 89, 109, 120 S.Ct. 1135, 146
L.Ed.2d 69 (2000) (internal quotation marks omitted).

[4]  The National Bank Act expressly permits national
banks to “charge on any loan ... interest at the rate
allowed by the laws of the State, Territory, or District
where the bank is located.” 12 U.S.C. § 85. It also
“provide [s] the exclusive cause of action” for usury claims
against national banks, Beneficial Nat'l Bank v. Anderson,
539 U.S. 1, 11, 123 S.Ct. 2058, 156 L.Ed.2d 1 (2003),
and “therefore completely preempt[s] analogous state-law
usury claims,” Sullivan v. Am. Airlines, Inc., 424 F.3d 267,
275 (2d Cir.2005). Thus, there is “no such thing as a state-
law claim of usury against a national bank.” Beneficial
Nat'l Bank, 539 U.S. at 11, 123 S.Ct. 2058; see also Pac.
Capital Bank, N.A. v. Connecticut, 542 F.3d 341, 352 (2d
Cir.2008) (“[A] state in which a national bank makes a
loan may not permissibly require the bank to charge an
interest rate lower than that allowed by its home state.”).
Accordingly, because FIA is incorporated in Delaware,
which permits banks to charge interest rates that would be
usurious under New York law, FIA's collection at those
rates in New York does not violate the NBA and is not
subject to New York's stricter usury laws, which the NBA
preempts.

[5]  The defendants argue that, as assignees of a national
bank, they too are allowed under the NBA to charge
interest at the rate permitted by the state where the
assignor national bank is located—here, Delaware. We
disagree. In certain circumstances, NBA preemption can
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be extended to non-national bank entities. To apply
NBA preemption to an action taken by a non-national
bank entity, application of state law to that action must
significantly interfere with a national bank's ability to
exercise its power under the NBA. See Barnett Bank of
Marion Cnty., N.A. v. Nelson, 517 U.S. 25, 33, 116 S.Ct.
1103, 134 L.Ed.2d 237 (1996); Pac. Capital Bank, 542 F.3d
at 353.

The Supreme Court has suggested that that NBA
preemption may extend to entities beyond a national bank
itself, such as non-national banks acting as the “equivalent
to national banks with respect to powers exercised under
federal law.” Watters v. Wachovia Bank, N.A., 550 U.S. 1,
18, 127 S.Ct. 1559, 167 L.Ed.2d 389 (2007). For example,
the Supreme Court has held that operating subsidiaries of
national banks may benefit from NBA preemption. Id.;
see also Burke, 414 F.3d at 309 (deferring to reasonable
regulation that operating subsidiaries of national banks
receive the same preemptive benefit as the parent bank).
This Court has also held that agents of national banks
can benefit from NBA preemption. Pac. Capital Bank, 542
F.3d at 353–54 (holding that a third-party tax preparer
who facilitated the processing of refund anticipation loans
for a national bank was not subject to Connecticut law
regulating such loans); see also SPGGC, LLC v. Ayotte,
488 F.3d 525, 532 (1st Cir.2007) (“The National Bank
Act explicitly states that a national bank may use ‘duly
authorized officers or agents' to exercise its incidental
powers.” (internal citation omitted)), cert. denied, 552 U.S.
1185, 128 S.Ct. 1258, 170 L.Ed.2d 68 (2008).

The Office of the Comptroller of the Currency (“OCC”),
“a federal agency that charters, regulates, and supervises
all national banks,” Town of Babylon v. Fed. Hous. Fin.
Agency, 699 F.3d 221, 224 n. 2 (2d Cir.2012), has made
clear that third-party debt buyers are distinct from agents
or subsidiaries of a national bank, see OCC Bulletin
2014–37, Risk Management Guidance (Aug. 4, 2014),
available at http://www.occ.gov/news–issuances/bulletins/
*251  2014/bulletin–2014–37.html (“Banks may pursue

collection of delinquent accounts by (1) handling the
collections internally, (2) using third parties as agents in
collecting the debt, or (3) selling the debt to debt buyers
for a fee.”). In fact, it is precisely because national banks
do not exercise control over third-party debt buyers that
the OCC issued guidance regarding how national banks

should manage the risk associated with selling consumer
debt to third parties. See id.

In most cases in which NBA preemption has been applied
to a non-national bank entity, the entity has exercised the
powers of a national bank—i.e., has acted on behalf of a
national bank in carrying out the national bank's business.
This is not the case here. The defendants did not act on
behalf of BoA or FIA in attempting to collect on Madden's
debt. The defendants acted solely on their own behalves,
as the owners of the debt.

No other mechanism appears on these facts by which
applying state usury laws to the third-party debt buyers
would significantly interfere with either national bank's
ability to exercise its powers under the NBA. See Barnett
Bank, 517 U.S. at 33, 116 S.Ct. 1103. Rather, such
application would “limit [ ] only activities of the third
party which are otherwise subject to state control,”
SPGGC, LLC v. Blumenthal, 505 F.3d 183, 191 (2d
Cir.2007), and which are not protected by federal banking
law or subject to OCC oversight.

We reached a similar conclusion in Blumenthal. There, a
shopping mall operator, SPGGC, sold prepaid gift cards
at its malls, including its malls in Connecticut. Id. at 186.
Bank of America issued the cards, which looked like credit
or debit cards and operated on the Visa debit card system.
Id. at 186–87. The gift cards included a monthly service
fee and carried a one-year expiration date. Id. at 187.
The Connecticut Attorney General sued SPGGC alleging
violations of Connecticut's gift card law, which prohibits
the sale of gift cards subject to inactivity or dormancy fees
or expiration dates. Id. at 187–88. SPGGC argued that
NBA preemption precluded suit. Id. at 189.

We held that SPGGC failed to state a valid claim
for preemption of Connecticut law insofar as the law
prohibited SPGGC from imposing inactivity fees on
consumers of its gift cards. Id. at 191. We reasoned that
enforcement of the state law “does not interfere with
BoA's ability to exercise its powers under the NBA and
OCC regulations.” Id. “Rather, it affects only the conduct
of SPGGC, which is neither protected under federal law
nor subject to the OCC's exclusive oversight.” Id.
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We did find, in Blumenthal, that Connecticut's prohibition
on expiration dates could interfere with national bank
powers because Visa requires such cards to have
expiration dates and “an outright prohibition on
expiration dates could have prevented a Visa member
bank (such as BoA) from acting as the issuer of the
Simon Giftcard.” Id. at 191. We remanded for further
consideration of the issue. Here, however, state usury laws
would not prevent consumer debt sales by national banks
to third parties. Although it is possible that usury laws
might decrease the amount a national bank could charge
for its consumer debt in certain states (i.e., those with
firm usury limits, like New York), such an effect would
not “significantly interfere” with the exercise of a national
bank power.

Furthermore, extension of NBA preemption to third-
party debt collectors such as the defendants would be an
overly broad application of the NBA. Although national
banks' agents and subsidiaries exercise national banks'
powers and receive protection under the NBA when doing
so, *252  extending those protections to third parties
would create an end-run around usury laws for non-
national bank entities that are not acting on behalf of a
national bank.

The defendants and the District Court rely principally
on two Eighth Circuit cases in which the court held that
NBA preemption precluded state-law usury claims against
non-national bank entities. In Krispin v. May Department
Stores, 218 F.3d 919 (8th Cir.2000), May Department
Stores Company (“May Stores”), a non-national bank
entity, issued credit cards to the plaintiffs. Id. at 921.
By agreement, those credit card accounts were governed
by Missouri law, which limits delinquency fees to $10.
Id. Subsequently, May Stores notified the plaintiffs that
the accounts had been assigned and transferred to May
National Bank of Arizona (“May Bank”), a national bank
and wholly-owned subsidiary of May Stores, and that
May Bank would charge delinquency fees of up to “$15,
or as allowed by law.” Id. Although May Stores had
transferred all authority over the terms and operations
of the accounts to May Bank, it subsequently purchased
May Bank's receivables and maintained a role in account
collection. Id. at 923.

The plaintiffs brought suit under Missouri law against
May Stores after being charged $15 delinquency fees. Id. at
922. May Stores argued that the plaintiffs' state-law claims
were preempted by the NBA because the assignment and
transfer of the accounts to May Bank “was fully effective
to cause the bank, and not the store, to be the originator
of [the plaintiffs'] accounts subsequent to that time.” Id. at
923. The court agreed:

[T]he store's purchase of the bank's
receivables does not diminish the
fact that it is now the bank, and
not the store, that issues credit,
processes and services customer
accounts, and sets such terms
as interest and late fees. Thus,
although we recognize that the NBA
governs only national banks, in
these circumstances we agree with
the district court that it makes sense
to look to the originating entity (the
bank), and not the ongoing assignee
(the store), in determining whether
the NBA applies.

Id. at 924 (internal citation omitted). 2

Krispin does not support finding preemption here. In
Krispin, when the national bank's receivables were
purchased by May Stores, the national bank retained
ownership of the accounts, leading the court to conclude
that “the real party in interest is the bank.” Id. Unlike
Krispin, neither BoA nor FIA has retained an interest in
Madden's account, which further supports the conclusion
that subjecting the defendants to state regulations *253
does not prevent or significantly interfere with the exercise
of BoA's or FIA's powers.

The defendants and the District Court also rely upon
Phipps v. FDIC, 417 F.3d 1006 (8th Cir.2005). In that
case, the plaintiffs brought an action under Missouri law
to recover allegedly unlawful fees charged by a national
bank on mortgage loans. The plaintiffs alleged that after
charging these fees, which included a purported “finder's
fee” to third-party Equity Guaranty LLC (a non-bank
entity), the bank sold the loans to other defendants. The
court held that the fees at issue were properly considered
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“interest” under the NBA and concluded that, under those
circumstances, it “must look at ‘the originating entity (the
bank), and not the ongoing assignee ... in determining
whether the NBA applies.’ ” Id. at 1013 (quoting Krispin,
218 F.3d at 924 (alteration in original)).

Phipps is distinguishable from this case. There, the
national bank was the entity that charged the interest to
which the plaintiffs objected. Here, on the other hand,
Madden objects only to the interest charged after her
account was sold by FIA to the defendants. Furthermore,
if Equity Guaranty was paid a “finder's fee,” it would
benefit from NBA preemption as an agent of the national
bank. Indeed, Phipps recognized that “ ‘[a] national
bank may use the services of, and compensate persons
not employed by, the bank for originating loans.’ ” Id.
(quoting 12 C.F.R. § 7.1004(a)). Here, the defendants do
not suggest that they have such a relationship with BoA

or FIA. 3

II. Choice of Law: Delaware vs. New York
The defendants contend that the Delaware choice-of-law
provision contained in the Change In Terms precludes

Madden's New York usury claims. 4  Although raised
below, the District Court did not reach this issue in

ruling on the defendants' motion for summary judgment. 5

Subsequently, in the Stipulation for Entry of Judgment,
the parties resolved in the defendants' favor the dispute
as to whether Madden was bound by the Change In
Terms. The parties appear to agree that if Delaware law
applies, the rate the defendants charged Madden was

permissible. 6

*254  We do not decide the choice-of-law issue here, but
instead leave it for the District Court to address in the first

instance. 7

III. Madden's Fair Debt Collection Practices Act Claim
Madden also contends that by attempting to collect
interest at a rate higher than allowed by New York law, the
defendants falsely represented the amount to which they
were legally entitled in violation of the FDCPA, 15 U.S.C.
§§ 1692e(2)(A), (5), (10), 1692f(1). The District Court
denied the defendants' motion for summary judgment

on this claim for two reasons. First, it held that there
was a genuine dispute of material fact as to whether the
defendants are assignees of FIA; if they are, it reasoned,
Madden's FDCPA claim would fail because state usury
laws—the alleged violation of which provide the basis for
Madden's FDCPA claim—do not apply to assignees of a
national bank. The parties subsequently stipulated “that
FIA assigned Defendants Ms. Madden's account,” App'x
at 138, and the District Court, in accord with its prior
ruling, entered judgment for the defendants. Because this
analysis was predicated on the District Court's erroneous
holding that the defendants receive the same protections
under the NBA as do national banks, we find that it is
equally flawed.

Second, the District Court held that if Madden received
the Cardholder Agreement and Change In Terms, a fact
to which the parties later stipulated, any FDCPA claim of
false representation or unfair practice would fail because
the agreement allowed for the interest rate applied by the
defendants. This conclusion is premised on an assumption
that Delaware law, rather than New York law, applies,
an issue the District Court did not reach. If New York's
usury law applies notwithstanding the Delaware choice-
of-law clause, the defendants may have made a false
representation or engaged in an unfair practice insofar
as their collection letter to Madden stated that they
were legally entitled to charge interest in excess of that
permitted by New York law. Thus, the District Court
may need to revisit this conclusion after deciding whether
Delaware or New York law applies.

Because the District Court's analysis of the FDCPA claim
was based on an erroneous NBA preemption finding and
a premature assumption that Delaware law applies, we
vacate the District Court's judgment as to this claim.

IV. Class Certification
Madden asserts her claims on behalf of herself and a class
consisting of “all persons residing in New York [ ] who
were sent a letter by Defendants attempting to collect
interest in excess of 25% per annum [ ] regarding debts
incurred for personal, family, or household purposes.”
Pl.'s Class Certification Mem. 1, No. 7:11–cv–08149
(S.D.N.Y. Jan. 18, 2013), ECF No. 29. The defendants
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have represented that they sent such letters with respect to
49,780 accounts.

*255  Madden moved for class certification before the
District Court. The District Court denied the motion,
holding that because “assignees are entitled to the
protection of the NBA if the originating bank was entitled
to the protection of the NBA ... the class action device in
my view is not appropriate here.” App'x at 120. Because
the District Court's denial of class certification was
entwined with its erroneous holding that the defendants
receive the same protections under the NBA as do national
banks, we vacate the denial of class certification.

CONCLUSION

We REVERSE the District Court's holding as to National
Bank Act preemption, VACATE the District Court's
judgment and denial of class certification, and REMAND
for further proceedings consistent with this opinion.

All Citations

786 F.3d 246

Footnotes
1 National banks are “corporate entities chartered not by any State, but by the Comptroller of the Currency of the U.S.

Treasury.” Wachovia Bank v. Schmidt, 546 U.S. 303, 306, 126 S.Ct. 941, 163 L.Ed.2d 797 (2006).
2 We believe the District Court gave unwarranted significance to Krispin 's reference to the “originating entity” in the passage

quoted above. The District Court read the sentence to suggest that, once a national bank has originated a credit, the
NBA and the associated rule of conflict preemption continue to apply to the credit, even if the bank has sold the credit
and retains no further interest in it. The point of the Krispin holding was, however, that notwithstanding the bank's sale
of its receivables to May Stores, it retained substantial interests in the credit card accounts so that application of state
law to those accounts would have conflicted with the bank's powers authorized by the NBA. The crucial words of the
sentence were “in these circumstances,” which referred to the fact stated in the previous sentence of the bank's retention
of substantial interests in the credit card accounts. As we understand the Krispin opinion, the fact that the bank was
described as the “originating entity” had no significance for the court's decision, which would have come out the opposite
way if the bank, notwithstanding that it originated the credits in question, had sold them outright to a new, unrelated
owner, divesting itself completely of any continuing interest in them, so that its operations would no longer be affected
by the application of state law to the new owner's further administration of the credits.

3 We are not persuaded by Munoz v. Pipestone Financial, LLC, 513 F.Supp.2d 1076 (D.Minn.2007), upon which the
defendants and the District Court also rely. Although the court found preemption applicable to an assignee of a national
bank in a case analogous to Madden's suit, it misapplied Eighth Circuit precedent by applying unwarranted significance
to Krispin 's use of the word “originating entity” and straying from the essential inquiry—whether applying state law would
“significantly interfere with the national bank's exercise of its powers,” Barnett Bank, 517 U.S. at 33, 116 S.Ct. 1103,
because of a subsidiary or agency relationship or for other reasons.

4 The Change In Terms, which amended the original Cardholder Agreement, includes the following provision: “This
Agreement is governed by the laws of the State of Delaware (without regard to its conflict of laws principles) and by any
applicable federal laws.” App'x at 58, 91.

5 We reject Madden's contention that this argument was waived. First, although the defendants' motion for summary
judgment urged the District Court to rule on other grounds, it did raise the Delaware choice-of-law clause. Defs.' Summ.
J. Mem. 4 & n. 3, No. 7:11–cv–08149 (S.D.N.Y. Jan. 25, 2013), ECF No. 32. Second, this argument was not viable prior
to the Stipulation for Entry of Judgment due to unresolved factual issues—principally, whether Madden had received the
Change In Terms.

6 We express no opinion as to whether Delaware law, which permits a “bank” to charge any interest rate allowable by
contract, see Del. Code Ann. tit. 5, § 943, would apply to the defendants, both of which are non-bank entities.

7 Because it may assist the District Court, we note that there appears to be a split in the case law. Compare Am. Equities
Grp., Inc. v. Ahava Dairy Prods. Corp., No. 01 Civ. 5207(RWS), 2004 WL 870260, at *7–9 (S.D.N.Y. Apr. 23, 2004)
(applying New York's usury law despite out-of-state choice-of-law clause); Am. Express Travel Related Servs. Co. v.
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Assih, 26 Misc.3d 1016, 1026, 893 N.Y.S.2d 438 (N.Y.Civ.Ct.2009) (same); N. Am. Bank, Ltd. v. Schulman, 123 Misc.2d
516, 520–21, 474 N.Y.S.2d 383 (N.Y.Cnty.Ct.1984) (same) with RMP Capital Corp. v. Bam Brokerage, Inc., 21 F.Supp.3d
173, 186 (E.D.N.Y.2014) (finding out-of-state choice-of-law clause to preclude application of New York's usury law).
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May 31, 2016

Office of the Comptroller of the Currency
U.S. Department of the Treasury
innovation@occ.treas.gov

Re: Comments in Response to the Publication entitled Supporting Responsible 
Innovation in the Federal Banking System: An OCC Perspective

To Whom it May Concern:

After having reviewed and discussed the March 2016 publication Supporting Responsible 
Innovation in the Federal Banking System: An OCC Perspective with the full membership of the 
Chamber of Digital Commerce (“the Chamber”), I write on behalf of the Chamber to provide 
feedback on the publication from our viewpoint as an industry association for companies 
involved in digital assets and blockchain initiatives.  Overall, we are very pleased to see that the 
Office of the Comptroller of the Currency (the “OCC”) is encouraging responsible innovation 
among banks and in the banking system. We commend the OCC for supporting this responsible 
innovation initiative.  We hope that the comments presented below reveal ways in which 
innovation can help the OCC fulfill its mission while also increasing efficiency and transparency 
in the banking system. 

After first introducing the Chamber and its mission, the comments below offer the Chamber’s 
perspective on (1) the significant challenges community banks face with regard to innovating 
with the use of emerging technology in financial services; and (2) issues the OCC should 
consider when constructing its approach to responsible innovation. We look forward to further 
discussing the issues presented below with the OCC as time allows, and at your convenience. 

A. Brief Introduction to the Chamber of Digital Commerce

The Chamber is the world’s largest trade association representing the digital asset and 
blockchain industry.  The Chamber represents a wide range of companies innovating with and 
investing in blockchain-based and distributed ledger technologies,1 including financial 
institutions, exchanges, software companies and fintech start-ups. Our mission is to promote the 
acceptance and use of digital assets and blockchain-based technologies.  Through education, 
advocacy, and working closely with policymakers, regulatory agencies , and industry, our goal is 
to develop a pro-growth legal environment that fosters innovation, jobs, and investment. 

                                                
1 For the purpose of this submission, the Chamber’s expertise and comments apply to blockchain and distributed 
ledger technologies.

CONTACT:
Chamber	of	Digital	Commerce
(202)	302-6064
www.DigitalChamber.org
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In sum, when the focus of the OCC and related financial services regulators centers on 
eliminating risk, it is tempting to simply prohibit wide swaths of the innovation industry that are 
less understood, rather than get under the hood of the innovators’ technologies, learn about them, 
and assess their respective risks on a case-by-case basis.  While quantifying and reducing risk is 
a vital part of proper self and government regulation and policy, the current focus is blunt and 
overly and simplistic—presenting a significant obstacle to innovation, both for the nonbank 
institutions, and the banks that might consider breaking rank and integrating blockchain services 
developed by the nonbank institutions into their financial services offerings.  The Chamber 
encourages the OCC to devote meaningful focus and resources on cultivating a culture that 
emphasizes smart decision-making on an industry wide scale, including building and distributing 
tools to banks that empower them to undertake more nuanced and individual assessments of 
nonbank business models that incorporate digital currency, digital assets, or decentralized ledger 
technologies.

E. Potential impact of the OCC’s position on responsible innovation for non-bank 
actors: Third-party service providers.5

It is very likely that much of the innovation in financial services will be a result of technology, 
services, and platforms designed, licensed, and/or provided by non-bank third party service 
providers to banks.  To that end, the OCC might consider revising its memorandum on bank 
oversight of third party service providers to specifically address third party service providers that 
offer innovative technology products.  This would help banks evaluate whether and how to 
integrate products offered by third party service providers into their financial services offerings.  

F. Potential impact of the OCC’s position on responsible innovation for non-bank 
actors: Opportunity to pursue a regulatory sandbox approach.6

As banks consider how to integrate innovative technology, whether through the use of services 
provided by nonbank institutions, or through proprietary technology applications, the Chamber 
strongly supports the OCC’s comments recommendation that a sandbox approach to regulation
be developed and offered to responsible innovators.  The Chamber views the creation of a 
sandbox, where banks (and nonbank financial institutions) can test innovative products for the 
OCC and other regulators, and work through the regulatory implications of those products with 
regulators directly, as a development that would significantly foster and encourage responsible 
innovation.  To the extent the OCC cooperates with other financial services regulators to offer a 
joint sandbox, such a regulatory development would go even further to encourage responsible 
innovation in the financial sector as a whole.  It does less good to offer an OCC sandbox when 
the other regulatory agencies that have some angle of regulating a prospective innovation follow 
a stricter enforcement-based approach.  Sandboxing works best when it is “all-in” amongst 
regulatory agencies.

                                                
5 The Chamber intends for this section to address question 5, “How could the OCC provide guidance to nonbank 
innovator regarding its expectations for banks’ interactions and partnerships with such companies?”
6 The Chamber intends for this section to address question 5, “How could the OCC provide guidance to nonbank 
innovator regarding its expectations for banks’ interactions and partnerships with such companies?”
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Similarly, the Chamber would encourage the OCC to continue to examine the possibility of 
creating a “FinTech” or “bank-light” charter as a method for simplifying the regulatory 
compliance process for non-bank actors with business models that call for such compliance.  One 
major challenge FinTech companies face in the United States is the burden of licensing, 
especially relative to other countries.  Broadly engaging in certain activities can require a license 
in each of the 50 states and in certain U.S. territories.  Even if these licenses are uniform in 
nature, the cost, complexity and burden of obtaining them is one of the primary factors limiting
innovation  for companies seeking to partner with banks.  The Chamber encourages the OCC to 
continue to examine the potential for alleviating this challenge through OCC action and 
oversight, including through discussions and test in the context of a regulatory sandbox 
environment. 

G. Innovation through emerging technology, such as the blockchain and other 
distributed ledger technologies, may provide new and effective regulatory tools for
monitoring the safety and soundness of national banks.7

As the OCC considers its approach to responsible innovation, the Chamber encourages the OCC 
to consider the capacity-building elements that emerging technology can offer the financial 
system.  In particular, the Chamber believes that the complexity of the financial system has 
outpaced the technology used to monitor certain activities of the national banks in real-time.  
This is especially true with regard to the derivatives trading exposure of the largest national 
banks. We believe blockchain technologies are capable of giving the OCC and other regulators
new tools to fulfill its mission more effectively, and especially encourage the OCC to focus on 
and embrace innovation in blockchain technology.

According to the OCC’s Quarterly Report on Bank Trading and Derivatives Activities, as of 
December 31, 2015, the Total Credit Exposure (“TCE”) from all derivatives contracts was $1.03 
trillion, and at four of the national banks, the TCE exceeded Total Risk-Based Capital. The 
OCC’s role in regulating these trading and derivatives activities is crucial to fulfilling key 
aspects of its mission, including ensuring the “safety and soundness” of the financial system and 
“treating customers fairly.” Since certain derivatives contracts are exempt from the automatic 
stay in bankruptcy, derivatives creditors could have a de facto preference over the depositors of a 
bank in the event of bankruptcy. Therefore, it is especially important that the OCC be able to 
monitor the derivatives exposures of the national banks in real-time. Such exposures can 
fluctuate substantially intra-quarter and intra-day; and until recently the tools to aggregate, audit, 
and analyze the banks’ complex derivatives portfolios in real-time did not exist.  Impending 
innovations in Blockchain technology seek to provide robust transactional tracking and analysis 
capabilities that do not exist today, many of which could be tailored to fit the OCC’s need to 
monitor the risks posed by complex derivatives portfolios.

Commodities Futures Trading Commission (“CFTC”) Commissioner J. Christopher Giancarlo, 
who worked in the swaps field before joining the CFTC, recently detailed the “practical 
impossibility of a single national regulator collecting sufficient quality data…to recreate a real-
time ledger of the highly complex, global swaps trading portfolios of all market 

                                                
7 The Chamber intends for this section to address question 9, “What should the OCC consider with respect to 
innovation?”
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May 31, 2016 

Thomas J. Curry 
Comptroller of the Currency 
Office of the Comptroller of the Currency 
400 7th Street S.W., #3E 
Washington, D.C. 20024 

Re:    Comments on Supporting Responsible Innovation 
In The Federal Banking System: An OCC Perspective 

Dear Comptroller Curry: 

 On behalf of Circle Internet Financial, Inc. (“Circle”) please find the enclosed comments 
in response to the Office of the Comptroller of the Currency’s (“OCC”) white paper titled 
“Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective”, which 
was published in March 2016.  Circle is a consumer internet company focused on transforming the 
world economy with secure, simple, and less costly technology for storing and using 
money.  Circle fully supports the OCC’s efforts to develop a framework that addresses innovation 
in financial services. The OCC’s paper outlines the challenges and opportunities that exist with 
new technology and innovation in financial services.  The following comments are meant to 
provide further insight into how the OCC may foster innovation while at the same time fulfilling 
its regulatory mandate.   

I. Background and Considerations with Respect to Responsible Innovation 

Emergence of Fintech and the Current Regulatory Regime 

The financial services industry has changed dramatically over recent years.  New 
technology offers unique opportunities for consumers that could lead to disruption in traditional 
financial services products and services. In particular, new financial technology (“fintech”) 
companies have emerged that seek to transform payments, money transfers, lending, fundraising 
and asset management.  These include products like P2P lending and mobile payments utilizing 
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blockchain technology that provide individuals alternatives to traditional financial 
services.  Despite these advances, U.S. regulators are still operating under guidelines that constrain 
fintech companies and do not allow new technology to easily reach the hands of consumers.  The 
U.S. has fallen behind other countries, such as the United Kingdom, that have encouraged fintech 
firms to be licensed and conduct activity within their borders and beyond without excessive 
friction.  

 
The OCC’s definition of responsible innovation focuses on allowing the adoption of new 

products and services for consumers, businesses, and communities while also addressing the 
risks.  This balance is appropriate; however, under existing regulatory regimes neither of these 
goals has been adequately addressed.  Current regulations do not encourage innovation and do not 
adequately address risks associated with new products and services.  Decades old regulations 
should be revisited to deal with twenty first century issues. In many cases, the regulations are 
ambiguous, duplicative and onerous. Collaboration on regulatory issues in the U.S. is fragmented 
among government agencies at the state and federal level that have different missions and goals. 
As a result, fintech firms are subject to either uncertain regulations or a patchwork of state by state 
laws that differ greatly and are applied in an inconsistent manner. These regulations are costly to 
comply with and are damaging to start-ups and small businesses that are trying to grow their 
business and offers new services to consumers. 

 
Based on our business model, Circle is registered as a money service business with the 

Financial Crimes Enforcement Network at the federal level and is required to be licensed as a 
money transmitter in all applicable U.S. states.  Although there have been laudable efforts by the 
Conference of State Bank Supervisors to streamline the process, the state licensing regime is a 
time intensive and costly process fraught with duplication, inconsistency and ambiguity. In 
addition to licensing, the ongoing reporting and examination requirements are equally as vexing. 
This process creates a barrier for innovations that are developing quickly and prevents them from 
being brought to market in an efficient manner. It also causes venture capitalists and institutional 
investors to reconsider whether it is worth investing in companies that are subject to these 
regulatory and reputational risks.  

 
When determining a regulatory framework for fintech companies, some lessons may be 

learned from recent efforts to regulate new technologies. For example, in 2015 the New York 
Department of Financial Services finalized a Bitlicense to oversee digital currency 
companies.1  While some aspects of the law adequately protect against risks associated with related 

																																																													
1	New York Department of Financial Services Regulations on Virtual Currencies, 
http://www.dfs.ny.gov/legal/regulations/adoptions/dfsp200t.pdf (finalized on August 8, 2015). 
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A National Charter for Fintech is Needed 
 

New financial products and services do not always fit squarely into existing financial 
services regulations, such as those for banking or money transmission services.  In many cases, 
these are hybrid products that require additional scrutiny. As a result, the OCC should consider 
alternative new charters for fintech companies. We believe the OCC is in the best position to 
understand the related issues and oversight. As currently constituted, the majority of fintech firms 
end up being regulated at the state level.  As previously discussed, the state licensing framework 
is not conducive to fostering innovation in its current construct. Absent uniformity or changes at 
the state level, we believe a national charter would provide a better avenue for innovation and help 
cure the competitive imbalance that U.S. fintech firms face globally.  These licenses could include 
a special purpose charter or other federal licensing scheme that would provide a choice for firms 
similar to those provided to banks under the dual banking system. This charter could offer the same 
consumer protections as bank charters and ensure that new industries operate in a safe and sound 
manner. As with other preemptive charters, states would still maintain powers to protect consumers 
under these regimes.    
 

We believe a new charter at the federal level could lead to a race to the top and innovation 
among regulators at the federal and state level. For example, one result may be the implementation 
of uniform laws and licensing standards for fintech firms at the state level.  Or perhaps preemption 
could lead to the development of a home-host state model in the U.S. similar to the European 
Union model where a company may be licensed in one jurisdiction and allowed to “passport” the 
license throughout the European Economic Area (rather than file an application with each 
country).     

 
III.         OCC Outreach for Fintech 

 
Circle believes that communication, education and collaboration are the keys in the OCC’s 

efforts to foster innovation.  This would include bringing together banks, nonbanks and other 
interested parties to conduct meaningful discussions on these issues.  The creation of a centralized 
office of innovation at the OCC would provide a useful forum for all interested parties to incubate 
ideas and voice concerns relating to innovation and regulation.   

 
There are several forms of outreach that would be helpful for new technologies. 

Maintaining a central point of contact, or other subject matter experts, within the OCC to assist 
firms with developing innovation would be extremely helpful. In addition, the OCC should 
consider establishing an office of research to study these changing landscapes and to solicit 
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May 31, 2016 
 
 
The Honorable Thomas J. Curry 
Comptroller of the Currency 
Office of the Comptroller of the Currency 
400 7th Street, SW 
Washington, DC  20219 
 
Re: Supporting Responsible Innovation in the Federal Banking System:  An OCC 

Perspective   
 
Dear Comptroller Curry: 
 
The Independent Community Bankers of America (ICBA)1  appreciates the opportunity 
to provide comment on the Office of the Comptroller of the Currency (OCC) discussion 
paper, Supporting Responsible Innovation in the Federal Banking System: An OCC 
Perspective (paper).  We share the OCC’s view that the technology related to lending and 
other traditional banking services is evolving rapidly as a new generation of consumers 
enters the vast array of financial services markets around the country.  We also agree that 
different types of community banks have been at the forefront of innovation in managing 
delivery systems and processes while maintaining strong balance sheets and meaningful 
levels of high-quality regulatory capital.   
 
We commend the OCC for its attempts to achieve a culture that is receptive to 
responsible innovation. For example, the OCC has established a dedicated Payment 
Systems Policy Group that provides examination support, training, and guidance to 
examiners and acts as a resource to OCC-supervised institutions on innovative and 
traditional payment structures. Additionally, the OCC has formed an internal working 
group on marketplace lending to monitor developments in that sector.  The OCC is also 
considering establishing dedicated internal website pages describing resources and 
training opportunities on innovation for all employees. These actions will not only 
provide support, training and guidance for examiners but also will provide a valuable 
                                                 
1 The Independent Community Bankers of America®, the nation’s voice for more than 6,000 community banks of all sizes and charter 
types, is dedicated exclusively to representing the interests of the community banking industry and its membership through effective 
advocacy, best-in-class education and high-quality products and services. 

With 52,000 locations nationwide, community banks employ 700,000 Americans, hold $3.6 trillion in assets, $2.9 trillion in deposits, 
and $2.4 trillion in loans to consumers, small businesses, and the agricultural community.  For more information, visit ICBA’s website 
at www.icba.org. 
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resource to OCC-regulated community banks that are seeking to understand the risks and 
benefits associated with innovation. 
 
While we support regulatory efforts to encourage innovation by community banks of all 
shapes and sizes, we have concerns about consideration of a potential limited purpose 
federal bank charter designed for financial technology companies that wish to access the 
banking system and avoid state consumer protection laws.  Community banks today are 
subject to an unprecedented level of regulation and supervisory review that regulators 
continually point to as a signal of great financial strength in the vast financial services 
industry.  Only the creation of financial institutions that are subject to the same rigorous 
safety and soundness standards as today’s community banks should be allowed to operate 
in this space.  Special purpose national bank charters with limited supervision will 
immediately attain a competitive advantage when measured against traditional well-
capitalized and well-managed community banks.  The end result is an overburdened 
traditional community bank system that cannot compete with new bank startups that 
promote a business model anchored with limited regulation. 
 
Opportunities and Challenges 
 
Community banks face new challenges with regard to the way financial services are 
offered and consumed as a younger generation desires to shy away from the traditional 
financial offerings that their parents use to manage their financial situation.  Traditionally 
underwritten lines of credit, mortgage loans, credit cards, and retirement products, with 
their complex terms and conditions and slow-to-evolve decisioning framework, are being 
cast aside in favor of quick decision, shorter term, easy access offerings that are designed 
to appeal to a technologically-savvy consumer.  Community banks are ever evolving to 
meet the needs of their customers in local communities and thus far have been very 
responsive to the behaviors and preferences being exhibited by younger consumers.  For 
example, community banks of all sizes provide extensive online and remote banking 
services including remote deposit capture, mobile payments, and real-time account 
management services across the spectrum of mobile devices. 
 
However, community banks have been slow to adopt the rapid advance small dollar 
lending services that online marketplace lenders promote and young consumers desire out 
of fear of undue scrutiny by their prudential bank regulators.  Regulators have sent very 
clear messages that they want community banks to be very careful when they offer small 
dollar loan products to consumers out of fear that the banks will use such products to prey 
on their own customers.  The opportunities in this space lie not with banks but with the 
regulators themselves, who need to give community banks the flexibility to lead the path 
to common sense small dollar lending both through rapid fire online solutions and in-
person relationship-based credit lines.  Regulation promulgated by key stakeholders like 
the OCC and the Consumer Financial Protection Bureau should not become a barrier to 
allowing community banks to do what they do best—providing tailored lending solutions 
to consumers and small businesses based on each borrower’s ability to manage debt 
service.  
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Bank Charters 
 
ICBA notes that regulators are considering the possibility of a limited purpose federal 
bank charter that would be designed to accommodate certain banking services for online 
marketplace lenders and other financial technology companies.  Such a charter would 
certainly subject the online lenders to more oversight and regulation than they have 
now—particularly in the areas of consumer protection and fair lending, and possibly in 
safety and soundness.  To some extent, this would help to level the playing field that 
currently exists between online marketplace lenders and banks.  ICBA has been very 
concerned about the regulatory advantage that now exists with online marketplace 
lenders and supports a regulatory framework for online lenders that is no less stringent 
than the framework that applies to community banks. 
 
However, ICBA is concerned that the banking regulators may approve or promote 
creation of a limited purpose banking charter that is subject to only limited safety and 
soundness supervision and examination.  For instance, if such a charter did not have 
authority to take deposits, the charter may be subject only to a compliance supervision 
and examination.  ICBA believes that the recent problems that some of the online 
marketplace lenders have experienced with liquidity and earnings, as well as with 
compliance, makes it important that these lenders be subject to safety and soundness 
supervision and regulation. These companies have not experienced a serious economic 
downturn yet and already they have been subject to serious funding and capital issues. 
Furthermore, ICBA has also seen how other limited purpose bank charters have 
evolved—such as with the industrial loan companies—and is concerned that any limited 
purpose fintech bank charter could end up having all of the advantages and benefits of a 
full service bank charter with limited  supervision and regulation. 
 
Third Party Service Providers 
 
As community banks strive to meet their marketplaces’ rapidly advancing needs, they 
must find ways to develop new products, services, and processes, while assessing and 
mitigating existing and emerging risks associated with integrating those new products 
and services.  To do this successfully, and remain competitive in both the consumer and 
small business markets, community banks must rely on a variety of third parties 
providing services ranging from core processing, technology services, payment 
processing and other functions.  
 
The significant interconnectivity and collaboration of third parties with community banks 
provide economies of scale and back office efficiencies which enable community banks 
to provide fair access to financial services and integrate responsible innovation into their 
business goals.  
 
Third parties provide an enormous benefit to community banks by streamlining 
operations and offering consumer-facing products that are easy to use. For instance, 
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May 31, 2016 

By email to: innovation@occ.treas.gov 

Thomas J. Curry, Comptroller 
Office of the Comptroller of the Currency 
400 7th Street, SW 
Washington, DC 20219 

Re: Comments on Supporting Responsible Innovation in the Federal Banking System: An OCC 
Perspective 

Dear Comptroller Curry: 

The National Consumer Law Center®,1 on behalf of its low income clients, Center for Responsible 
Lending,2 Empire Justice Center3 and U.S. Public Interest Research Group4 appreciate the opportunity to 
submit these comments in response to the Office of the Comptroller of the Currency’s request for 
comments on how to support responsible financial innovation. 

Our comments begin with our reaction to the OCC’s white paper.  We appreciate the OCC’s emphasis on 
supporting “responsible” innovation.  Innovation in the financial sector can broaden financial inclusion, 
address unmet needs, and make financial products and services better, safer and more affordable.  But 
innovation is not a uniformly positive thing.  “Innovative” products and services need to be reviewed 
with a critical eye and carefully monitored. 

Support for innovation should never be at the expense of consumer protection regulations. Even 
responsible innovations need to be covered by critical consumer protection laws – laws that may need 
to be updated to close gaps or address new issues.  

1 The National Consumer Law Center® (NCLC®) is a nonprofit organization specializing in consumer issues on behalf 
of low-income people. We work with thousands of legal services, government and private attorneys and their 
clients, as well as community groups and organizations that represent low-income and older individuals on 
consumer issues. NCLC is also the author of the Consumer Credit and Sales Legal Practice Series, consisting of 
twenty practice treatises and annual supplements, including Consumer Credit Regulation, Fair Credit Reporting, 
and Unfair and Deceptive Act s and Practices. 
2 The Center for Responsible Lending (CRL) is a not-for-profit, non-partisan research and policy organization 
dedicated to protecting homeownership and family wealth by working to eliminate abusive financial practices.  
CRL is an affiliate of Self-Help, which consists of a state-chartered credit union (Self-Help Credit Union (SHCU)), a 
federally-chartered credit union (Self-Help Federal Credit Union (SHFCU)), and a non-profit loan fund. 
3 Empire Justice Center works to protect and strengthen the legal rights of people in New York State who are poor, 
disabled or disenfranchised through: systems change advocacy, training and support to other advocates and 
organizations, and high quality direct civil legal representation.   
4 U.S. Public Interest Research Group (U.S. PIRG) serves as the Federation of State PIRGs, which are non-profit, 
non-partisan public interest advocacy organizations that take on powerful interests on behalf of their members. 
For years, U.S. PIRG's consumer program has designated a fair financial marketplace as a priority. Our advocacy 
work has focused on issues including credit and debit cards, deposit accounts, payday lending, student loans, 
credit report accuracy, privacy of customer information (including data breaches) and, generally, any unfair and 
deceptive practices. 
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Consumer protection must be at the forefront of innovation, not an afterthought.  Problems are much 
easier to avoid and address when close attention is being paid as new products are designed and new 
markets are developing. After problems become an entrenched part of a business model, they are much 
more difficult to root out.  Reacting quickly to address problems can also help industry by weeding out 
bad actors and promoting consumer confidence.  Responsible innovation is also supported by the 
flexibility of laws against unfair, deceptive or abusive acts or practices, which give regulators the ability 
to address problems before they are widespread or concrete enough to write a rule applicable to an 
entire industry.   

Bank-fintech partnerships can bring innovation to financial services and promote financial inclusion. But 
partnerships should not be used to evade state consumer protection laws, and we oppose a federal 
charter for fintech companies.  Fintech companies also need to be supervised directly, in addition to the 
indirect supervision they may receive through bank regulators. 

A centralized office within the OCC to monitor innovation could be helpful, but it must have a core 
consumer protection mission. It should not primarily be an advocate for companies that are looking to 
loosen consumer protection regulations. 

In the remainder of our comments, we will summarize lengthier comments that some of our 
organizations have submitted earlier to the OCC or other agencies about specific areas of innovation: 

x Marketplace lending and big data;
x Mobile financial products and services;
x Modernization of the Community Reinvestment Act and the role of bank branches;
x Payment fraud and faster payments;
x Virtual currencies; and
x Interchange fees on prepaid cards.

We have also attached a full set of these earlier comments as exhibits.5 

1. Supporting “Responsible” Innovation is Critical, and Regulation Plays a Key Role

We appreciate the way the OCC has framed the question: How to support responsible innovation in the 
federal banking system.  The ability to innovate and to come up with new, creative and better ways of 
doing things is a key strength of the American character.  Innovation in the financial sector can broaden 
financial inclusion, address unmet needs, and make financial products and services better, safer and 
more affordable. 

But innovation is not a uniformly positive thing.  Just because something is new, flashy or different does 
not mean that it benefits consumers.  Exploding adjustable rate mortgages were also at one time 
“innovations,” but they were ones that wreaked havoc on families and brought down our entire 

5 The signatories to these comments do not necessarily join every aspect of earlier comments submitted by other 
organizations. 
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Responsible businesses and consumers alike benefit if regulations prevent bad actors from casting a pall 
on an industry. When new problems arise and are identified, regulators need to address those 
problems, whether through enforcement, supervisory actions, or new laws. 

Responsible innovation is also supported by the flexibility of laws against unfair, deceptive or abusive 
acts or practices (UDAAP). We should not wait to address problems until they are widespread or 
concrete enough to write a rule applicable to an entire industry.  UDAAP laws give innovators the 
freedom to innovate outside the strictures of prematurely specific rules while providing a check on bad 
practices. 

We appreciate the OCC’s observation that any pilot projects to test new products would include 
“appropriate limitations that would protect consumers and would not involve giving banks a safe 
harbor from consumer laws and regulations during the testing phase of a new product.”7 

Innovation must never come at the expense of effective consumer protection regulations. We must not 
let the lure of new products put stars in our eyes and let our guard down. Robust consumer protections 
are a critical component of responsible financial innovation that benefit business and consumers alike. 

2. Bank-Fintech Partnerships

Many of the OCC’s questions involve the relationship between national banks and thrifts and nonbank 
innovators. Similar issues arise when innovators partner with banks or credit unions regulated by other 
agencies. 

Bank-fintech partnerships can be quite important to responsible innovation.  Smaller, newer fintech 
companies can be more agile than financial institutions in coming up with new and better financial 
services.  Incorporating fintech innovations into banking products and services can improve the latter 
and benefit banks and their customers.  Banks also can provide important capital and legitimacy to help 
innovative products take off and reach critical mass. 

However, partnerships with financial institutions can also be used to evade consumer protection laws or 
as an excuse for less oversight. 

a. Bank partnerships should not be used to help fintech companies evade state law

Sometimes bank-fintech partnerships are created for the purpose of, or have the effect of, evading 
critical state consumer protections.  In particular, fintech companies may seek out bank partners in 
order to avoid interest rate caps, licensing requirements and other state laws.  Financial institutions are 
often exempt from these laws, but the laws do apply to nonbank entities. 

7 OCC, Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective at 6 (March 2016), 
http://www.occ.treas.gov/publications/publications-by-type/other-publications-reports/pub-responsible-
innovation-banking-system-occ-perspective.pdf.  
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Bank partnerships should not have the impact of insulating nonbanks from state laws that would 

otherwise apply to them. This is especially important when a product or service is primarily designed or 

offered by a nonbank company and the bank plays a more peripheral role.   

Banks can also be harmed by fintech partnerships that are used to evade state consumer protection 

laws. Abusive practices by nonbanks can stain the reputations of their bank partners and expose them 

to enforcement actions and other compliance risks. Partnerships involving payday lenders, payment 

processors, credit card add-on products and college prepaid cards have all come back to haunt financial 

institutions. 

Years ago, regulators put a stop to rent-a-bank arrangements used by payday lenders.8 Yet history 

repeats itself, and rent-a-bank payday lending is once again rearing its head in the guise of fintech and 

innovation.   

For example, Elevate offers high-cost, longer-term online payday loans using what it claims is an 

innovative big data underwriting model.9  Elevate has two brands in the United States, Rise Credit, which 

offers closed-end installment loans in 15 states,10 and Elastic, which it describes as an open-end loan,11  

in 40 states.12  Elevate claims to be staying within state usury caps on the Rise loans (at least for now) 

though the rates are quite high – up to 365% APR.13   

Elevate uses Republic Bank & Trust Co. to originate the Elastic credit advances, circumventing state 

usury caps.14 For example, Elastic is available in Arkansas, which caps interest at 17%.15  A $380 Elevate 

loan with monthly minimum payments would cost $480 to repay over four months,16 with an APR of 

about 120%.17   

8
 See NCLC, Consumer Credit Regulation § 9.6.1 (2012 & online supp.). 

9
 See Jeff John Roberts, “Bad credit is a bonanza for online lender, but critics cry foul,” Fortune (July 9, 2015), 

http://fortune.com/2015/07/09/elevate-online-loans/.  
10

 See http://www.risecredit.com; Elevate Credit, Inc., Securities and Exchange Commission Form S-1, Registration 
Statement at 140 (Nov. 9, 2015) (“Elevate SEC Form S-1”), 
https://www.sec.gov/Archives/edgar/data/1651094/000119312515371673/d83122ds1.htm.  
11

 While the loans purport to be open-end, they really function more like a series of closed-end loans. A $400 
advance has minimum payments that pay the loan off in four months.  The main difference between Elastic and 
Rise is that, with Elastic, the consumer has a line of credit so can take additional advances.  With Rise, the 
consumer would technically need to apply for a new loan, although it seems likely that the process would be fairly 
automatic for a returning customer. 
12

 See https://www.elastic.com/FAQs/ ( answer to “What states are currently served by Elastic?”). 
13

 See Elevate SEC Form S-1 at 140 (describing the maximum state law APR and the Rise APR in 15 states). 
14

 See Elevate SEC Form S-1 at 27. 
15

 Arkansas Const’n, Amend. 89. 
16

 See https://www.elastic.com/what-it-costs/. 
17

 We have calculated the APR including all of the fees.  The Truth in Lending Act rules for calculating APRs on 
open-end credit are full of loopholes and might even result in an APR of 0% for the Elastic loan if the fees are not 
considered to be periodic interest.   
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Elevate depends on Republic Bank to be able to make usurious loans.18  Elevate targets subprime 
borrowers and has a very high charge-off rate, which it has no intention of lowering.19 

Recent court decisions have rejected rent-a-bank arrangements and bolstered the role of state law in 
regulating nonbank entities.20  The Dodd-Frank Act also reaffirmed the importance of state laws and cut 
back on the OCC’s preemption powers. But nonbank entities continue to attempt to use financial 
institutions to shield themselves from state laws.    

Smaller community banks may be especially susceptible to entreaties from companies whose primary 
interest is in evading consumer protection laws. Those banks may have less sophisticated compliance 
systems to monitor their nonbank partners.  Some smaller banks, which may lack the economies of scale 
larger banks have, may be eager to enter into arrangements with third parties that promise lucrative 
new revenue sources.  It is likely no coincidence that the banks that have been the subject of Operation 
Choke Point and found themselves caught up in payments scams have to date all been small banks.21 

The OCC (and other bank regulators) can support responsible innovation by prohibiting financial 
institutions from entering into partnerships with entities that are offering products or services that 
would be otherwise unlawful.  Banks should not be in the business of renting out their charters. State 
laws offer important protections that should not be evaded.   

For a longer discussion of places where the OCC’s preemption rules are outdated and need to be revised 
in order to restore critical state consumer protections, see also our preemption comments to the OCC 
under the Economic Growth and Regulatory Paperwork Reduction Act.22 

18 See Elevate SEC Form S-1 at 27 (“The structure of the Elastic product exposes us to risks associated with being 
reliant on Republic Bank as the originating lender…. Because line of credit products are relatively more difficult to 
establish under state law, any inability to find another originating lender would adversely affect our ability to 
continue to offer Elastic, which in turn could have a material adverse effect on our business, prospects, results of 
operations, financial condition or cash flows.”). 
19 Elevate’s net charge-offs were 51% of revenues in 2014.  Elevate SEC Form S-1 at 22. While Elevate noted that 
this charge-off ratio could go down with a more seasoned portfolio, the company stated that “we do not intend to 
drive down this ratio significantly below our historical ratios and would instead seek to offer our existing products 
to a broader new customer base to drive additional revenues.”  Id. at 78. 
20 Madden v. Midland Funding, LLC, No. 14-2131-cv, 2015 WL 2435657 (2d Cir. May 22, 2015) (debt buyers must 
comply with state usury caps when adding additional interest to charged off credit card debt); Final Order On 
Phase II Of Trial: The State's Usury And Lending Claims, State of West Virginia, ex rel. v. CashCall, Inc and J. Paul 
Reddam, Kanawha County Circuit Court, Civil Action No.: 08-C-1964, Sept. 10, 2012. http://bit.ly/16lOhAe 
(upholding the state’s claim that CashCall was the de facto lender in violation of the state’s usury limit, while 
finding that CashCall purchased all loans made under the arrangement from First Bank of Delaware three days 
later and clearly bore the economic risk of the loans). 
21 NCLC, Issue Brief: What is Operation Choke Point?: Stopping Banks from Helping Scammers Raid Your Bank 
Account (May 2015), http://www.nclc.org/images/pdf/banking_and_payment_systems/payment-
fraud/ib_what_is_operation_choke_point52815.pdf.  
22 Comments of NCLC et al. to Office of the Comptroller of the Currency On Regulatory Review under the Economic 
Growth and Regulatory Paperwork Reduction Act of 1996, Docket ID FFIEC-2014-001, Regarding 12 CFR parts 7, 34, 
150 (preemption regulations) (Sept. 2, 2014), http://www.nclc.org/images/pdf/rulemaking/occ-10-year-review-
comments-consumer-groups09022014.pdf. 
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b. Direct supervision of fintech companies is important, along with oversight of third-party
service providers

Partnerships with nonbanks may bring an essential regulatory eye to an otherwise unregulated product.  
The OCC and other bank regulators play an important role in supervising bank-fintech partnerships and 
setting expectations about fair practices by the nonbanks with which banks interact.  For example, there 
is little regulation of small business lending, but lenders that partner with banks at least have some 
indirect regulation through bank regulators. 

Financial institutions also play an important role in their oversight of third-party relationships with 
fintech companies.  The OCC and other regulators have rightly advised financial institutions to ensure 
that they have robust compliance systems and are fully aware of the risks when they engage with third 
party service provides.  

However, indirect supervision through bank regulators and financial institutions is not sufficient 
oversight of fintech companies. Companies that interact directly with consumers or play a key role in 
consumer products or services should be examined directly to ensure consumer protection.  Supervision 
that is primarily focused on ensuring the safety and soundness of the financial institution, or that does 
not have direct access to the fintech company, is insufficient. 

c. Fintech companies should not be given a federal charter

For all of reasons discussed in the previous sections, we oppose any efforts to authorize or create a 
federal charter for fintech companies. The sole purpose of such a charter would be to preempt state 
consumer protection laws, which is a wholly inappropriate reason to provide a federal charter. In the 
absence of federal usury caps, state interest rate limits are critical to consumer protection.  States have 
a variety of other laws that protect consumers when borrowing, transferring funds or engaging in other 
financial activities. The ability of states to license and examine fintech companies (in areas where 
licenses are required) is critical to ensuring that fintech products and services have sufficient oversight. 

Comptroller Curry appropriately commented that he “would be very concerned, for example, if we were 
to authorize a federal license that offers the benefits of the national bank charter, including preemption, 
without any of the safeguards or responsibilities that apply to banks and thrifts. Among the safeguards is 
the benefit of prudential supervision.”23 

But the nature of supervision is different for a nondepository institution that does not benefit from 
deposit insurance and is unlikely to be as robust.  For depository institutions, part of the critical role of 
supervision is to ensure the safety and soundness of the bank and to make sure that it does not fail.  
And deposit insurance protects consumers in the rare cases where a bank does fail. 

23 Curry Harvard Speech, supra, at 7. 
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But fintech companies will rise and fall, as they should in new markets.  The government should not be 

in the business of propping them up. And yet, the fact that some of these companies will fail and 

potentially harm consumers in the process makes it all the more inappropriate to give them the benefits 

of federal preemption.  As Comptroller Curry stated: 

Our job is to help ensure that banks of all sizes are capable of withstanding economic storms so 

that they can continue to support their communities and their customers. I would worry about 

the staying power of some of the new types of lenders. One of the great virtues of community 

banks is that they know their customers and they stand behind them in good times and bad. I’m 
not so sure that customers selected by an algorithm would fare as well in a downturn.24 

While we appreciate the complexity of applying for licenses in every state, there are ways to streamline 

the process without undercutting consumer protection and oversight. For example, the Conference of 

State Bank Supervisors runs a Multistate Licensing and Registration System, “a web based system that 

allows state-licensed, non-depository companies in a variety of industries to apply for, amend, update, 

or renew a license online for all participating state agencies using a single set of uniform applications in 

one system.”25  Originally adopted for mortgages, the system is beginning to be used for other types of 

services, including small dollar loans and money transmitter licenses.  CSBS has also developed a model 

regulatory framework for adapting state money transmitter laws for virtual currencies.  These types of 

approaches could be adapted to streamline compliance for fintech companies while maintaining the 

important role of state consumer protection laws and state regulators. 

3. A Centralized OCC Office to Monitor Innovation Can Be Helpful if It Also Has a Core Consumer
Protection Mission

The OCC has asked whether it should establish a centralized office of innovation within the OCC to 

facilitate more open, timely, and ongoing dialogue regarding opportunities for responsible innovation.  

We believe that more focused attention on financial innovations can be helpful, but that attention must 

play a dual role of supporting responsible innovations and preventing new problems from emerging 

from innovations. 

An office focused on innovation must not become solely a booster for the fintech industry. Nor should it 

view its primary role as loosening the regulations that are the subject of industry complaints. Old and 

new industries alike complain about regulation, but consumer protection rules must be at the front and 

center of innovations, as discussed above.  The OCC should be focused on how to make sure that 

regulations keep up and work for both industry and consumers – updated to address new problems and 

new products, and modernized if older approaches are no longer appropriate. 

24
 Id. (emphasis added). 

25
 Conference of State Bank Supervisors & Money Transmitter Regulators Association, The State Of State Money 

Services Businesses Regulation & Supervision at 17-18 (May 2016),  https://www.csbs.org/regulatory/Cooperative-
Agreements/Documents/State%20of%20State%20MSB%20Regulation%20and%20Supervision%202.pdf.  
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State Regulators Balk at OCC Fintech Charter
By Lalita Clozel
August 19, 2016

WASHINGTON — The Office of the Comptroller of the Currency
appears willing to consider the creation of a federal fintech
charter, but one group is raising a red flag: state regulators.

Bank supervisors in several states, which already oversee many
examples of tech firms that provide financial services, say a
federal charter could provide regulatory favor to still-unproven
firms. They also worry that a national charter could weaken states'
own established authority to enforce consumer protection and
licensing laws for tech companies in the financial sphere.

"We believe a federal one-size-fits-all framework for fintech is
neither possible nor appropriate," said Maria Vullo, New York State's superintendent of financial services.

Fintech firms have pressed the OCC to develop a limited-purpose charter so they can be governed by a single
regulatory framework rather than have to comply with all the different sets of rules that exist in the states they
operate. In several pronouncements, OCC officials have indicated the agency is exploring the idea.

But state regulators say a federal charter could be seen as validating business models on a national basis before
they have proven they can withstand a crisis. They also raise concerns reminiscent of the federal preemption
battles before the 2008 financial crisis, saying that a federal fintech charter could undermine state authority.

"A federal charter is likely to preempt state laws on interest rates, impairing states' ability to tailor their laws to
their consumers," said Ray Grace, the North Carolina banking commissioner.

Massachusetts Commissioner of Banks David Cotney also said a federal charter could trump state consumer
protection and licensing rules, which would be "the beginning of a race to the bottom."

He said state regulators have observed the evolution of fintech companies long before debates over regulating
financial technology came to Washington, and noted that it is too soon to say if they are sustainable or similar to
past innovations that ultimately failed.
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"While the federal government is talking about what to do about fintech, the states are already acting in this
space," Cotney said. "We see things early, and our legislatures and state regulators have the flexibility to act
quickly."

"We have not been through a complete cycle with some of these fintech companies," he said, adding, "We saw
some examples of innovation that led us down a dangerous path in the past."

Yet advocates for a nationwide fintech chartering system say a state-by-state licensing system is not a good
solution either, and that it could be holding back the innovation and sustainability of new firms.

"The cost of inefficiency [in] having to comply with 50 different sets of rules makes it really hard to roll out any
kind of national new financial services model," said Alex Acree, a managing director at the venture company
Fenway Summer who regularly advises fintech companies.

Many also disagree that a federal fintech charter would result in softer regulation for firms than what they face at
the state level.

"If there is a national charter, it won't be easy to get it," said Jo Ann Barefoot, a consultant who has worked on
this issue with both fintech companies and regulators. And, she added, "It's going to be a select group of fintechs
that will apply for it."

OCC officials have suggested that the high frequency of bank charters granted to banks in the years leading up
to the financial crisis looms large in their ongoing analysis of what a fintech charter might look like.

"The sanctity of the charter was something that in large-bank supervision we needed to reflect on after the
financial crisis," Maryann Kennedy, the OCC's deputy comptroller for large-bank supervision, said during a forum
on responsible innovation held by the agency in June.

But state regulators say they are also worried about the viability of their own authority to charter companies and
set rules of the road.

"A federal fintech charter is likely to eliminate that local responsiveness and imbalance the allocation of power
between the federal and state government," Grace said.

New financial technologies, he added, "can and should continue to develop within the existing regulatory
framework before regulators attempt to create a 'charter' to specifically ease the licensing process."

The concerns raised by state regulators recall tensions that had brewed between states and the OCC over the
federal preemption powers of national banks.

Yet much has changed since those battles, including provisions passed in the 2010 Dodd-Frank Act that sought
to limit preemption. Also different is that the current comptroller, Thomas Curry, is a former state banking
regulator from Massachusetts.
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"It's a fairly complex calculus to determine the degree to which a federal charter preempts consumer protection
law," said Cliff Stanford, a partner and chair of Alston & Bird's Bank Regulatory Group. But, he added, "I don't
think the OCC would have wiggle room to expand preemption for fintech companies."

Stanford added that Curry's background as a state regulator "quite possibly would temper" the type of authority
the OCC would seek in a fintech charter. "The comptroller will have due respect, deference and appreciation for
the dual banking system," Stanford said.

Yet state regulators argue they are better positioned to deal with the issues that come up with regulating fintech
firms, including a broad purview and responsibility to oversee both safety and soundness and consumer
protection laws.

"We have the market, the consumer and the institutional perspective all rolled together as regulators," said
Margaret Liu, the senior vice president and deputy general counsel at the Conference of State Bank Supervisors.
"We bring a really different perspective to regulation."

One of the common complaints from fintech firms is how different states all have different sets of rules. But state
officials say they have worked to standardize certain facets of fintech oversight.

Through the CSBS, they have implemented a unified portal for money transmitter licensing, which is commonly
required of online lenders for each state in which they seek to operate.

Originally created for mortgage companies, the Nationwide Multistate Licensing System is now a money
transmitter licensing application portal in 35 states.

States are also working on creating greater consistency in their laws. The Uniform Law Commission, a Chicago-
based nonprofit that develops model state laws, is in the process of drafting a virtual currency bill.

"We've been working together and try to identify how we can work together better so that we don't need to
recreate the wheel in each state," said Cotney, whose state passed a virtual currency bill just last month.

Cotney added that taking away states' authority to regulate fintech would not solve the problem of the limited
resources some of his counterparts face in dealing with new types of businesses.

"If you ask any state or federal regulator, they'll always tell you we could use more resources," he said.

© 2016 SourceMedia. All rights reserved.
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