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MEMORANDUM
1
 

 

TO: Junior OCC Lawyer 

FROM: Comptroller Thomas Curry’s Office 

RE: Policy Considerations Regarding the Possibility of an OCC FinTech Charter 

DATE: September 2016 

 

 You are a junior lawyer at the Office of the Comptroller of the Currency (―OCC‖) 

working for Thomas Curry, the Comptroller of the Currency. Over the past year, Comptroller 

Curry has gone on record stating that the OCC is considering its legal authority to offer a special-

purpose national bank charter to financial technology companies (―FinTech‖).
2
 Comptroller 

Curry has asked you to evaluate the legal and policy considerations regarding the possibility of 

the OCC offering a limited-purpose FinTech charter. The Comptroller does not want to go 

forward with announcing any type of special purpose FinTech charter without fully 

understanding both the positive and negative policy considerations. Using this memorandum, the 

attached materials, as well as what we have already learned in class about bank charters please 

make a recommendation to Comptroller Curry as to whether or not the OCC should move 

forward with the special purpose FinTech charter. Please carefully consider the memorandum 

and the highlighted sections of the attached materials. You can skim the non-highlighted portions 

for further background.  

 

I. Background: The OCC and Its Chartering Authority 

 

The OCC is the primary regulator of federally-chartered national banks and savings 

associations. Pursuant to the powers granted to the agency by the National Banking Act of 1864 

(―NBA‖),
3
 the OCC is charged with evaluating applications for a federal bank charter, 

authorizing such a charter to be executed, and promulgating regulations to carry out these 

powers.
4
 Under this authority, the OCC has issued both regulations

5
 as well as guidance in the 

form of the Comptroller’s licensing manual
6
 for entities that wish to seek a federal bank charter.  

                                                 
1
 This case study was prepared by Dylan M. Aluise, Harvard Law School Class of 2017, under the supervision of 

Professor Howell E. Jackson and Professor Margaret E. Tahyar. This case study is intended for educational purposes 

only and is not intended to offer legal advice.  
2
 Lalita Clozel, OCC's Curry: Limited-Purpose Charter for Fintech Is Possible, AM. BANKER (June 14, 2016), 

http://www.americanbanker.com/news/law-regulation/occs-curry-limited-purpose-charter-for-fintech-is-possible-

1081511-1.html.  
3
 12 U.S.C. § 1 et seq. 

4
 Id. at §§ 21, 22, 26, 27, 93a.  

5
 12 C.F.R. § 5.20. 

6
 OFFICE OF THE COMPTROLLER OF THE CURRENCY, COMPTROLLER’S LICENSING MANUAL – CHARTERS (Feb. 2009), 

http://www.occ.treas.gov/publications/publications-by-type/licensing-manuals/charters.pdf [hereinafter 

Comptroller’s Licensing Manual].  

http://www.americanbanker.com/news/law-regulation/occs-curry-limited-purpose-charter-for-fintech-is-possible-1081511-1.html
http://www.americanbanker.com/news/law-regulation/occs-curry-limited-purpose-charter-for-fintech-is-possible-1081511-1.html
http://www.occ.treas.gov/publications/publications-by-type/licensing-manuals/charters.pdf
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The OCC is a prudential regulator, meaning that in addition to its chartering authority, the 

OCC supervises over 1,600 national banks and savings associations for safety and soundness. 

Additionally, even after the Dodd-Frank Act and the creation of the Consumer Financial 

Protection Bureau, the OCC maintains some of its original consumer protection responsibilities 

as well, sharing that responsibility with the Consumer Financial Protection Bureau.  

 

II. The OCC White Paper and the Agency’s Focus on FinTech and Fostering 

Financial Innovation 

 

The FinTech industry, defined by the Department of Commerce as ―companies whose 

line of business combines software and technology to deliver financial services‖ has been 

growing over the past decade.
7
 These firms are making headways in a number of areas of the 

financial services industry, from digital currencies to online and marketplace lending to payment 

systems. In 2010, investment in the industry was $1.8 billion which has since ballooned to $19 

billion in 2015, and it appears as if 2016 will set even higher numbers.
8
 Much of this growth has 

been focused on products targeted for direct use by consumers, including finding alternative 

methods of lending money.
9
 Within the FinTech sector, one of the areas garnering the most 

attention has been the ―marketplace lending‖ or ―peer-to-peer‖ lending space. Certain firms, such 

as LendingClub and Prosper, have gained prominence by using financial technology to ―disrupt‖ 

the standard financial intermediary model and provide consumers with alternative methods of 

borrowing money through alternative lending models (please note that the marketplace lending 

model will be discussed more in-depth below). Because of the growing prominence of the 

FinTech sector along with its increased exposure to American consumers, financial regulators 

have been closely monitoring the FinTech sector and have been searching for a suitable 

regulatory framework for these products and services.
 10

 

In light of the emergence of the FinTech sector and its increased importance in the 

financial services industry, the OCC published a white paper in March, 2016 entitled 

                                                 
7
 U.S. DEP’T OF COMMERCE & INT’L TRADE ADMIN, 2016 TOP MARKETS REPORT: FINANCIAL TECHNOLOGY 3 (Aug. 

2016), 

 http://trade.gov/topmarkets/pdf/Financial_Technology_Top_Markets_Report.pdf.  
8
 CITI, DIGITAL DISRUPTION: HOW FINTECH IS FORCING BANKING TO A TIPPING POINT 3 (Mar. 30, 2016), 

https://ir.citi.com/SEBhgbdvxes95HWZMmFbjGiU%2FydQ9kbvEbHIruHR%2Fle%2F2Wza4cRvOQUNX8GBW

VsV.   
9
 Id. (estimating that ―70% of [FinTech] investment [has focused] on [companies targeting] the "last mile" of user 

experience in the consumer space‖). 
10

 Regulators such as the United States Department of the Treasury have place increased focus on the impact of 

marketplace lending. See, e.g. U.S. DEP’T OF TREAS., OPPORTUNITIES AND CHALLENGES IN ONLINE MARKETPLACE 

LENDING (May 10, 2016), 

https://www.treasury.gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lendin

g_white_paper.pdf.  

http://trade.gov/topmarkets/pdf/Financial_Technology_Top_Markets_Report.pdf
https://ir.citi.com/SEBhgbdvxes95HWZMmFbjGiU%2FydQ9kbvEbHIruHR%2Fle%2F2Wza4cRvOQUNX8GBWVsV
https://ir.citi.com/SEBhgbdvxes95HWZMmFbjGiU%2FydQ9kbvEbHIruHR%2Fle%2F2Wza4cRvOQUNX8GBWVsV
https://www.treasury.gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lending_white_paper.pdf
https://www.treasury.gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lending_white_paper.pdf
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―Supporting Responsible Innovation in the Federal Banking System‖ (―White Paper‖).
11

 The 

focus of the White Paper was to provide guidance to the financial services industry and FinTech 

firms on the agency’s views regarding the development of FinTech products as well as the 

principles that the agency will use in developing a regulatory framework for evaluating these 

innovative products and services. In the White Paper, the OCC sought to strike a balance 

between acknowledging the need to embrace innovation while also ensuring that new products 

and services do not present undue risk to the financial system.
12

 

To try to accomplish this, the OCC proposed to explore a variety of different ways to try 

to support responsible innovation and aimed to have internal focus groups or committees come 

up with ideas to promote the integration of the FinTech industry into the financial services 

sector. However, the OCC also vowed to further safe and sound operations through effective risk 

management, thereby ensuring that its role as a prudential regulator would not be compromised 

by any new ideas the agency may be considering.  

 

III. The Aftermath of the White Paper 

 

The White Paper also sought comments from the public on what the agency should do 

with respect to fostering innovation. This sparked dozens of comment letters which were 

submitted by groups and individuals representing diverse points of view ranging from consumer 

protection groups to community bankers to large financial services organization to newer 

FinTech companies. One common theme to the letters touched on whether the OCC should 

consider using its chartering authority to extend special purpose charters to FinTech firms.
13

 

FinTech firms in particular were outspoken advocates in favor of the OCC creating a federal 

charter.
14

 In response to some of the early calls for federal regulation and a potential charter for 

the FinTech industry, the Wall Street Journal noted that ―[t]he OCC is considered to be the best-

positioned of federal banking regulators to bring FinTech firms under the same regulatory 

regime as banks.‖
15

 

                                                 
11

 OFFICE OF THE COMPTROLLER OF THE CURRENCY, SUPPORTING RESPONSIBLE INNOVATION IN THE FEDERAL 

BANKING SYSTEM: AN OCC PERSPECTIVE (Mar. 2016), http://www.occ.gov/publications/publications-by-type/other-

publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf.  
12

 Gabriel T. Rubin, Thomas Curry Calls for Balanced Fintech Framework, WALL ST. J.  (Mar. 31, 2016), 

http://www.wsj.com/articles/thomas-curry-calls-for-balanced-fintech-framework-1459441875.  
13

 See, e.g. Coin Center, Comments to the Office of the Comptroller of the Currency on Supporting Responsible 

Innovation 9-10 (May 27, 2016), http://www.occ.treas.gov/topics/bank-operations/innovation/comment-coin-

center.pdf [hereinafter Coin Center Comment Letter]; Circle Internet Financial, Inc., Comments on Supporting 

Responsible Innovation In The Federal Banking System: An OCC Perspective 5 (May 31, 2016), 

http://www.occ.treas.gov/topics/bank-operations/innovation/comment-circle-financial.pdf [hereinafter Circle 

Comment Letter].   
14

 Lalita Clozel, Fintech Firms Press OCC for Specialized Charter, AM. BANKER (June 10, 2016), 

http://www.americanbanker.com/news/law-regulation/fintech-firms-press-occ-for-specialized-charter-1081430-

1.html.  
15

 Rubin, supra note 11.  

http://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf
http://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf
http://www.wsj.com/articles/thomas-curry-calls-for-balanced-fintech-framework-1459441875
http://www.occ.treas.gov/topics/bank-operations/innovation/comment-coin-center.pdf
http://www.occ.treas.gov/topics/bank-operations/innovation/comment-coin-center.pdf
http://www.occ.treas.gov/topics/bank-operations/innovation/comment-circle-financial.pdf
http://www.americanbanker.com/news/law-regulation/fintech-firms-press-occ-for-specialized-charter-1081430-1.html
http://www.americanbanker.com/news/law-regulation/fintech-firms-press-occ-for-specialized-charter-1081430-1.html
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By June, 2016, Comptroller Curry announced that the OCC was examining its legal 

authority to create a special-purpose charter for FinTech companies and that the possibility 

existed for the OCC to create such a charter.
16

 While Comptroller Curry noted that while the 

OCC ―traditionally charters full-service institutions — those that have deposit insurance . . . we 

certainly have a tradition and legal authority to have limited-purpose banks.‖
17

 Comptroller 

Curry surmised that the OCC ―probably‖ has the authority to offer a charter to FinTech firm that 

is ―not a deposit-taking entity‖ and went on to list examples of other such special chartered 

entities such as ―limited-purpose trust companies that don't have deposit insurance, and credit 

card banks.‖
18

 These entities are discussed in more detail in the Comptroller’s Licensing 

Manual.
19

 

 

IV. The Legal Authority for a FinTech Charter 

 

The OCC has promulgated regulations pursuant to its chartering authority about the types 

of charters it may grant applicants.
20

 In order for a FinTech firm to be eligible to seek a charter 

from the OCC and become a ―special purpose national bank,‖ the firm would need to conduct at 

least one of the following three core banking functions: 1) Receive deposits; 2) pay checks; or 3) 

lend money.
21

 Even though the FinTech firm would seek a special purpose charter, the OCC 

mandates that the firm must adhere to established charter procedures, with limited modifications 

allowed only by an OCC determination based on the circumstances.
22

  

The OCC has wide discretion to make the determination of whether a charter is granted. 

The chartering procedures require that an applicant would need to have a pre-filing meeting with 

the OCC, file a business plan including estimates for reasonable earnings prospects and whether 

the plan can achieve and maintain profitability, show that the business plan demonstrates that the 

firm understands applicable financial services laws and regulations and safe and sound banking 

operations and practices, and establish that the firm has sufficient initial capital.
23

  

Additionally, the OCC considers whether the FinTech firm organizers and management 

―have the experience, competence, willingness, and ability to be active in directing the 

proposed institution's affairs in a safe and sound manner‖ and have ―ability and experience 

relevant to the types of services to be provided.‖
24

 Furthermore, the organizers and managers 

should have ―familiar[ity] with national banking laws and regulation‖ and ―have a history of 

                                                 
16

 Clozel, OCC's Curry: Limited-Purpose Charter for Fintech Is Possible, supra note 1.  
17

 Id. 
18

 Id. 
19

 Comptrollers Licensing Manual, supra note 5, at 43.  
20

 12 C.F.R. § 5.20. 
21

 Id. § 5.20(e)(1)(i). 
22

 Id. § 5.20(l).  
23

 Id. § 5.20(f), (h)-(i).  
24

 Id. § 5.20(f)-(g). 
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responsibility, personal honesty, and integrity‖ and typically be comprised of individuals who 

have ―diverse business and financial interests and community involvement.‖
25

 

However, the number of de novo bank charters granted by the OCC has come to a 

dramatic standstill since the financial crisis.
26

 From 2010-2015, the OCC approved only three de 

novo bank charters, compared to the more than 1,200 it approved from 2000-2009.
27

 While some 

of this is due to the lack of demand for new bank charters, some of it is due in part to the fear of 

bank failure and the strict scrutiny that the OCC places on applications for new charters.
28

 Jo 

Ann Barefoot, a consultant and bank regulatory expert who is a senior fellow at the Harvard 

Kennedy School, noted that even ―if there is a national charter, it won't be easy to get it . . . and 

it's going to be a select group of FinTechs that will apply for it."
29

 

Despite some of these high hurdles, a number of entities have sought out special purpose 

charters from the OCC. As a prime example, Credit Card Banks, which are not considered 

―banks‖ under the Bank Holding Company Act, engage only in credit card activities, do not 

accept demand deposits, do not have deposit insurance, and do not make commercial loans.
30

  

 

V. Why FinTech Firms Are Seeking a Federal Charter 

 

Currently, FinTech firms that engage in the lending industry, like marketplace lenders 

such as Prosper and LendingClub, have two options for operating their businesses.
31

 According 

to the FDIC, these models are 1) become a ―direct marketplace lender‖; or 2) become a ―bank-

affiliated marketplace company.‖
32

 Direct marketplace lenders are typically required to be 

licensed and registered to lend in each state in which they do business. This subjects the firms to 

not only regulatory scrutiny by each state’s banking or lending regulator, but also each state’s 

lending laws, usury restrictions, and other consumer protection laws.
33

 Under this model, the 

                                                 
25

 Id. § 5.20(g). 
26

 Nathan Stovell, De novo market could be warming up, BANKING EXCHANGE (Jan. 5, 2016), 

http://www.bankingexchange.com/news-feed/item/6007-de-novo-market-could-be-warming-up.  
27

 Id.; Jeff Gerrish, Will there ever be new banks again?, BANKING EXCHANGE (Oct. 23, 2015), 

http://www.bankingexchange.com/blogs-3/community-banking-blog/item/5837-will-there-ever-be-new-banks-

again.  
28

 Andy Peters, Amish Bank Charter to Set Standard for Future Applications, AM. BANKER (Dec. 4, 2013), 

http://www.americanbanker.com/issues/178_232/amish-bank-charter-to-set-standard-for-future-applications-

1064033-1.html.  
29

 Lalita Clozel, State Regulators Balk at OCC Fintech Charter, AM. BANKER (Aug. 19, 2016), 

http://www.americanbanker.com/news/law-regulation/state-regulators-balk-at-occ-fintech-charter-1090823-1.html.  
30

 Comptrollers Licensing manual, supra note 5, at 43. 
31

 Fed. Deposit Ins. Corp., Marketplace Lending, Supervisory Insights 12-14 (Winter 2015), 

https://www.fdic.gov/regulations/examinations/supervisory/insights/siwin15/SI_Winter2015.pdf [hereinafter FDIC, 

Supervisory Insights]. 
32

 Id. 
33

 Lalita Clozel, OCC Weighs New Charter for Fintech Firms, AM. BANKER (May 9, 2016), 

http://www.cbaofga.com/uploads/4/1/3/7/41371065/occ_weighs_new_charter_for_fintech_firms_american_banker.

pdf.  

http://www.bankingexchange.com/news-feed/item/6007-de-novo-market-could-be-warming-up
http://www.bankingexchange.com/blogs-3/community-banking-blog/item/5837-will-there-ever-be-new-banks-again
http://www.bankingexchange.com/blogs-3/community-banking-blog/item/5837-will-there-ever-be-new-banks-again
http://www.americanbanker.com/issues/178_232/amish-bank-charter-to-set-standard-for-future-applications-1064033-1.html
http://www.americanbanker.com/issues/178_232/amish-bank-charter-to-set-standard-for-future-applications-1064033-1.html
http://www.americanbanker.com/news/law-regulation/state-regulators-balk-at-occ-fintech-charter-1090823-1.html
https://www.fdic.gov/regulations/examinations/supervisory/insights/siwin15/SI_Winter2015.pdf
http://www.cbaofga.com/uploads/4/1/3/7/41371065/occ_weighs_new_charter_for_fintech_firms_american_banker.pdf
http://www.cbaofga.com/uploads/4/1/3/7/41371065/occ_weighs_new_charter_for_fintech_firms_american_banker.pdf
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FinTech firm will facilitate all elements of the transaction including collecting borrower 

applications, assigning credit ratings, advertising the loan request, pairing borrowers with 

interested investors, originating the loan, and servicing any collected loan payments.
34

 At all 

times, the borrower’s repayment obligation remains with the FinTech lender. However, due the 

the burdensome licensing procedures and compliance costs required in each state, according to 

industry experts, this process is not only costly, but also time consuming, and can ―clip the wings 

of a FinTech company in its early stages.‖
35

 

Alternatively, and more popularly, these FinTech firms could partner with a state or 

national bank as its business model and make the loan through this cooperative arrangement. In 

this latter option, the FinTech firm collects borrower applications, assigns the credit grade, and 

solicits investor interest.
36

 However, from that point the firm refers the completed loan 

application packages to the partner bank that makes the credit decision and then tenders the loan 

to the borrower.
37

 The partner bank typically holds the loan on its books for 2-3 days before 

selling it to the FinTech firm, which then has the right to collect money from the borrower.  

FinTech firms seek out these arrangements with partner banks because state- and federally-

chartered banks enjoy preemption from state licensing and usury laws.
38

 In what has been 

described pejoratively as the ―rent-a-charter‖ or ―rent-a-bank‖ arrangement, FinTech firms use 

this partnership to also benefit from the same preemption of state law that the banks’ enjoy.
39

 

However, certain aspects of this bank partnership model have been called into question in 

court over the last 18 months. In a surprising decision in May, 2015, the Second Circuit 

determined in Madden v. Midland Funding, LLC that loans in excess of a state’s usury rate could 

be legally collected on behalf of the bank enjoying preemption from state usury laws.
 40

 Thus, if 

a bank were to assign all of the interest in a loan to a third-party entity such as a FinTech firm 

partner, the assignee would have its loan-collection efforts limited to the interest rate as 

proscribed by each state. Further muddying the waters for the bank partnership model has been 

the growing prominence of using a ―true lender‖ when determining if state laws are preempted in 

a lending transaction. This true lender analysis looks at whether the substance rather than the 

                                                 
34

 FDIC, Supervisory Insights, supra note 30, at 14.  
35

 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32.  
36

 FDIC, Supervisory Insights, supra note 30, at 14. 
37

 Id.  
38

 See 12 U.S.C. §§ 85; 1831d; Milken Institute: Center for Financial Markets, Re: Public Input on Expanding 

Access to Credit through Online Marketplace Lending Docket Number: TREAS-DO-2015-0007-0001 5-11 (Sept. 28, 

2015), http://assets1c.milkeninstitute.org/assets/Publication/Viewpoint/PDF/MICFM-Comment-Letter-TREAS-DO-

2015-0007-FINAL.pdf.  
39

 Brian Knight, Reply Comment: Regulating Fintech: Creating A Regulatory Regime That Enables Innovation 

While Providing Appropriate Consumer Protection 7 (May 12, 2016), http://www.occ.treas.gov/topics/bank-

operations/innovation/comments-brian-knight.pdf [hereinafter Knight Comment Letter]; Nat’l Consumer Law Ctr. et 

al., Re: Comments on Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective 5-6 

(May 31, 2016), https://www.occ.gov/topics/bank-operations/innovation/comments-fintech-nclc.pdf [hereinafter 

NCLC Comment Letter].   
40

 Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, No. 15-610, 2016 U.S. LEXIS 4211 

(U.S. June 27, 2016). 

http://assets1c.milkeninstitute.org/assets/Publication/Viewpoint/PDF/MICFM-Comment-Letter-TREAS-DO-2015-0007-FINAL.pdf
http://assets1c.milkeninstitute.org/assets/Publication/Viewpoint/PDF/MICFM-Comment-Letter-TREAS-DO-2015-0007-FINAL.pdf
http://www.occ.treas.gov/topics/bank-operations/innovation/comments-brian-knight.pdf
http://www.occ.treas.gov/topics/bank-operations/innovation/comments-brian-knight.pdf
https://www.occ.gov/topics/bank-operations/innovation/comments-fintech-nclc.pdf
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form of the transaction renders the bank as the lending entity or rather if the bank’s partner is the 

de facto lender in the transaction with the predominant economic interest.
41

 Using the true lender 

analysis, federal district courts, along with some state supreme courts have determined that 

transactions were in violation of state licensing and usury laws when conducted using a bank 

partnership model whereby the loan would quickly revert from the bank to the non-bank 

partner.
42

  

 Due to the murky legal situation regarding the favored bank-partnership model used by 

FinTech lenders along with other factors such as being too tied to a single bank partner, FinTech 

firms have actively sought out other solutions for their business models. One of the main focuses 

of the industry has been to urge the OCC to use its special purpose chartering provision to extend 

a national bank charter to FinTech companies. As Steve Carlton, the CEO of FinTech online 

lender Ascend put it, ―if we had a preference today, we would like to be a bank.‖
43

 And, despite 

the high regulatory barriers to entry imposed by the OCC as well as the necessary submission to 

increased regulation and oversight by the federal government, FinTech firms are seeking a 

federal charter for one big reason – the regulatory umbrella of federal preemption of state rules 

that comes along with it.
44

 As Deputy Comptroller at the OCC Kay Kowitt remarked, FinTech 

firms ―recognize the value of having a uniform set of standards that applies across the country 

and a single primary regulator.‖
45

 With preemption, FinTech firms would no longer need to rely 

on a bank-partnership model, and would be free from what may be perceived as an onerous 

patchwork of regulations that vary state by state. Secondly, FinTech firms have courted their 

own charter because they view the bank-partnership model as self-defeating because the firms 

are beholden to the banks and thus less able to innovate and become a disruptive technology in 

the financial services arena.
46

 

 

VI. Arguments in Favor of a FinTech Federal Charter  

 

 In the comment letters to the OCC responding to the White Paper, many pointed to 

federal preemption as the main reason for seeking a federal FinTech charter and the threat of 

                                                 
41

 Ct. Order Granting Pl. Consumer Fin. Protection Bureau’s Mot. For Partial Summ. J., Consumer Fin. Protection 

Bureau v. CashCall, Inc. et al., No. 15-cv-7522-JFW (C.D. Cal. Aug. 31, 2016), 

https://www.mayerbrown.com/files/uploads/Documents/PDFs/2016/August/CFPB-v-CashCall-LRes.pdf.  
42

 See, e.g., id.; Commonwealth of Pennsylvania v. Think Fin., Inc., No. 14-CV-7139, 2016 WL 183289 (E.D. Pa. 

Jan. 14, 2016); CashCall, Inc. v. Comm'r of Fin. Regulation, 139 A.3d 990 (Md. 2016); 

CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300 (W. Va. May 30, 2014), cert. denied sub nom. 

CashCall, Inc. v. Morrissey, 135 S. Ct. 2050, 191 L. Ed. 2d 956 (2015). 
43

 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32. 
44

 Rachel Witkowski & Telis Demos, Fintech Startup Craves More Regulation, WALL ST. J (June 9, 2016), 

http://www.wsj.com/articles/fintech-startup-craves-more-regulation-1465517775?mg=id-wsj; OCC: Fintech Firms 

Inquiring About National Bank Charters, ABA BANKING JOURNAL (Mar. 11, 2016),  

http://bankingjournal.aba.com/2016/03/occ-fintech-firms-inquiring-about-national-bank-charters/.  
45

 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 32. 
46

 Id. 

https://www.mayerbrown.com/files/uploads/Documents/PDFs/2016/August/CFPB-v-CashCall-LRes.pdf
http://www.wsj.com/articles/fintech-startup-craves-more-regulation-1465517775?mg=id-wsj
http://bankingjournal.aba.com/2016/03/occ-fintech-firms-inquiring-about-national-bank-charters/
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falling behind in the global market in FinTech innovation. Primarily, this was because the 

FinTech industry views the state-by-state regulation framework that FinTech firms may be 

subjected to is ―stifling innovation‖ and putting U.S. FinTech firms at ―competitive imbalance‖ 

globally.
47

 As the Chamber of Digital Commerce points out, ―one major challenge FinTech 

companies face in the United States is the burden of licensing, especially relative to other 

countries[, because in the United States] broadly engaging in certain activities can require a 

license in each of the 50 states and in certain U.S. territories.‖
48

 The pro-charter comment letters 

pointed out that ―[e]ven if [the state] licenses are uniform in nature, the cost, complexity and 

burden of obtaining them is one of the primary factors limiting innovation‖
49

 and that due to 

current compliance costs there is ―little chance innovators can succeed without a tremendous 

amount of capital behind them.‖
50

 Instead, by chartering FinTech firms, the commenters argued 

that U.S. FinTech firms could keep up globally, and that the OCC could mitigate risk because the 

alternative of ―innovative firms [migrating] to other nations would narrow the window that US 

regulators have into financial networks and hamstring the US’s global policy objectives.‖
51

  

Instead, the FinTech industry argued that a system of uniform laws and regulations would pave 

the way for further innovation in the sector.
52

 

 Furthermore, FinTech firms pushed for the OCC as the ideal chartering authority because 

as the government moves forward with regulating the FinTech industry, the OCC as a primary 

regulator would ―craft[] and enforc[e] principles-based rather than rules-based regulations 

because of its history of working closely and flexibly with other federally chartered institutions‖ 

allowing the FinTech industry enough flexibility to continue to innovate in a regulated 

environment.
53

  

 Finally, perhaps anticipating that consumer protection would be an issue raised by 

FinTech charter detractors, some comment letters argued that federal regulation would increase 

consumer protection mechanisms in the growing FinTech sector, providing similar consumer 

protection measures as bank charters.
54

  

 

VII. The Case Against the New Federal Charter and Related Concerns 

 

                                                 
47

 Circle Comment Letter, supra note 12, at 5.  
48

 Chamber of Digital Commerce, Comments in Response to the Publication entitled Supporting Responsible 

Innovation in the Federal Banking System: An OCC Perspective 5-6 (May 31, 2016),  

https://www.occ.gov/topics/bank-operations/innovation/comments-digital-chamber-commerce.pdf [hereinafter CDC 

Comment Letter]. 
49

 Id. 
50

 Ctr. For Fin. Servs. Innovation, Comments on Responsible Innovation Whitepaper 11 (May 31, 2016), 

https://www.occ.gov/topics/bank-operations/innovation/comments-cfsi.pdf.  
51

 Coin Center Comment Letter, supra note 12, at 9-10.  
52

 Circle Comment Letter, supra note 12, at 5.  
53

 Coin Center Comment Letter, supra note 12, at 9. 
54

 Circle Comment Letter, supra note 12, at 5. 
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While some FinTech companies appeared to warm to the idea of federal preemption, 

some did not want to have to become a chartered national bank in order to do so. Instead, some 

FinTech firms in the industry argued for a national money transmission or other limited license 

that would allow for FinTech firms to operate unimpaired by state law, but also without what 

was perceived as undue burdens of a bank charter that does not fit the ―vision, model and 

function‖ of a FinTech company.
55

  

Some industry experts, including Julie Williams, the former Chief Counsel of the OCC, 

believe that the OCC will not go forward with any type of FinTech charter due in part to 

concerns about safety and soundness considerations in regard to FinTech innovations, but also in 

part because of consumer compliance concerns ranging from fair lending problems to issues 

involving the Community Reinvestment Act and the Bank Secrecy Act.
56

 In short, Williams 

believes that the OCC would be too sensitive to these types of issues and that it would scare the 

agency off from going too far on a limb to create such a charter.  

However, the most vocal opponents of the FinTech charter option were the community 

bankers who fear a competitive disadvantage, consumer groups who fear that state consumer 

protection laws will be impaired leaving consumers vulnerable, and state regulators who would 

lose a measure of regulatory control over these companies due to federal preemption.  

The Independent Community Bankers of America (―ICBA‖) penned a comment letter 

expressing concerns over a special purpose federal FinTech charter. In the letter, the ICBA noted 

that community banks are subjected to an ―unprecedented level‖ of regulation and supervision 

and that FinTech companies should only be allowed a charter if they are ―subject to the same 

rigorous safety and soundness standards‖ as the community banks.
57

 The ICBA feared that 

because these FinTech firms might not take deposits, they would only be subjected to 

compliance supervision and examination. The ICBA argued that this type of supervision alone is 

not enough, and that only the full regulatory force behind ensuring more rigorous safety and 

soundness standards that community banks face would be appropriate. If not, the ICBA feared 

that FinTech firms operating with special purpose national charters and limited supervision 

would ―immediately attain a competitive advantage when measured against traditional well-

capitalized and well-managed community banks‖ resulting in a competitive imbalance whereby 

community banks would not be able to keep up with FinTech startups with limited regulation.
58

  

The National Consumer Law Center (―NCLC‖), a leading advocate for consumer 

protection, co-authored a comment letter firmly advocating against FinTech companies being 

awarded a federal charter. NCLC raises concerns that the ―sole purpose of such a charter would 

be to preempt [and thus evade] state consumer protection laws, which is a wholly inappropriate 

                                                 
55

 Ripple, Re: Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective 3 (May 30, 

2016), https://www.occ.gov/topics/bank-operations/innovation/comments-ryan-zagone.pdf.  
56

 Gregory Roberts, Ex-OCC Counsel Predicts Caution From Regulators on Fintech, BLOOMBERG LAW: BANKING 

(June 8, 2016),  http://www.bna.com/exocc-counsel-predicts-n57982073852/.  
57

 Indep. Cmty. Bankers Ass’n, Re: Supporting Responsible Innovation in the Federal Banking System: An OCC 

Perspective 2 (May 31, 2016), https://www.icba.org/files/ICBASites/PDFs/cl053116.pdf.  
58

 Id. 
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reason to provide a federal charter.‖
59

 Instead, NCLC argues that FinTech firms should be 

subject to direct state supervision for consumer protection law compliance in addition to any 

indirect consumer protection supervision provided by national bank regulators. The NCLC 

argues that each state’s usury caps along with a variety of other laws that protect consumers 

when borrowing, transferring funds or engaging in other financial activities are important 

safeguards critical to consumer protection. Similar to the ICBA, NCLC argued that the non-

depository FinTech firms should still be subject to robust safety and soundness regulation as 

opposed to mere compliance supervision in order to protect consumers. Instead, the NCLC 

suggested that FinTech firms try to take advantage of a national licensing system run by the 

Conference of State Bank Supervisors in order to help deal with the burden of a 50-state 

licensing regime. Finally, the NCLC worried that innovative FinTech firms will rise as quickly 

as they will fall in new markets and that consumers should have to fall victim in the process of 

experimental new technology backed by a federal government charter and that the federal 

government should not be in the business of propping up a failing FinTech firm with a federal 

charter.  

The New York Superintendent of Financial Services, Maria T. Vullo – the top financial 

regulator in New York State, unequivocally stated in a speech that the creation of a federal 

charter for online lenders would be a ―massive mistake.‖
60

 Vullo said that state regulators were 

―doing a good enough job [themselves]‖ and have a good handle on emerging lending options 

and that a federal charter isn’t necessary to ensure appropriate oversight.
61

 In short, Vullo 

believes that ―a federal one-size-fits-all framework for FinTech is neither possible nor 

appropriate‖ and that the OCC should abandon the idea of a federal FinTech charter.
62

  

Other state bank regulators have voiced their concerns about the impairment of state 

consumer protection laws. Ray Grace, the North Carolina banking commissioner, stated that ―a 

federal charter is likely to preempt state laws on interest rates, impairing states' ability to tailor 

their laws to their consumers."
63

 And Massachusetts Commissioner of Banks David Cotney also 

said a federal charter could trump state consumer protection and licensing rules, which would be 

"the beginning of a race to the bottom."
64

 Cotney added that ―while the federal government is 

talking about what to do about FinTech, the states are already acting in this space . . . we see 

things early, and our legislatures and state regulators have the flexibility to act quickly." Finally, 

Cotney voiced concerns that FinTech companies have not yet gone through a complete cycle and 

that some examples of innovation have led down a dangerous path in the past when it comes to 

financial stability.
65
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65
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To address some of the concerns about a failing FinTech firm, the OCC proposed a rule 

on September 13, 2016 that would have the OCC conduct receiverships for national banks that 

are not insured by the FDIC.
66

 The proposed rules implement provisions of the National Bank 

Act
67

 which have been rarely used by the OCC (not since the 1930s) and at present would only 

apply to 52 trust banks but could potentially apply to future uninsured chartered special purpose 

banks.
68

 Many commentators view this as a concrete move towards creating a framework 

whereby the OCC would introduce a new charter and have these protections in place to ensure 

some measure of safety should the chartered firm fail and need to have its business unwound.  

 

VIII. What the Comptroller Wishes For You to Address 

 

The Comptroller would like for you to make a recommendation as to whether the OCC 

should adopt the idea of a FinTech charter and why. If you recommend that the OCC go forward 

with the special purpose FinTech charter, how should the Comptroller defend the decision and 

respond to critics who have voiced a number of concerns regarding this type of charter? If the 

current system in place does not lend itself to a FinTech charter, how should to OCC further its 

goal of fostering responsible innovation in the FinTech space? Are there alternative options 

within the OCC’s power that the agency should consider? In the recommendation, the 

Comptroller would like for you to address the following six areas: 

 

1. Do The OCC’s Current Regulations Allow for FinTech Charters? Would it be legally 

sound to interpret the OCC’s current regulations on chartering (12 CFR § 5.20) as 

currently constructed to allow FinTech firms to become ―national banks‖ and apply for a 

special purpose charter? Should the OCC be ready to stand by and defend its 

interpretation if it goes forward with the charter and the decision inevitably comes under 

close scrutiny and possible legal challenges? Or, should the OCC follow the line of 

reasoning espoused by its former Chief Counsel, Julie Williams, and not go too far out on 

a branch due to a litany of concerns over safety and soundness and consumer protection 

compliance? 

 

2. How Heavy is the Burden and Political Risk of Monitoring Novel Businesses? As 

Comptroller Curry has said, he ―would be very concerned, for example, if we were to 

authorize a federal license that offers the benefits of the national bank charter, including 

preemption, without any of the safeguards or responsibilities that apply to banks and 

                                                 
66

 Receiverships for Uninsured National Banks, 81 Fed. Reg. 62,835 (Sept. 13, 2016), 

https://www.gpo.gov/fdsys/pkg/FR-2016-09-13/pdf/2016-21846.pdf.  
67
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68
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thrifts. Among the safeguards is the benefit of prudential supervision.‖
69

 How concerned 

should the OCC be about both the burden and political risk of arming these companies 

with federal preemption and serving as the primary regulator of this inherently fast-

moving and risky sector? The OCC is used to overseeing banks, which generally 

speaking have numerous safeguards mandated by law to try to ensure that they will not 

fail. Almost by definition, firms trying to innovate must experiment, fail, and then learn 

from those experiments to create better business models. Is the OCC ready to take the 

political risk of chartering a number of new ―national banks‖ that might fail, considering 

that only a handful on new bank charters were granted in the aftermath of the financial 

crisis in part because of the fear or bank failures? Is the OCC ready for the additional 

burden of serving as the primary regulator of a varied and ever-changing technology 

sector as opposed to the more relatively stable banking sector?  

 

3. Will FinTech Firms Be Able to Realistically Comply With the Regulatory 

Requirements to Obtain a Charter? The OCC’s regulations and regulatory guidance on 

obtaining a charter places a heavy burden on applicant firms. In addition to showing 

managerial expertise, the OCC requires a business plan with well-defined strategies 

including contingency plans, sound funding sources, and projected capital commensurate 

with the risks.
70

 After reading through the regulation and the parts of the Comptroller’s 

manual dealing with special purpose charters, is it likely that FinTech firms will be able 

to comply with the high bar set for application requirements to obtain a charter from the 

OCC if one were made available?  

 

4. Stable Source of Funding - Will Having Chartered FinTech “National Banks” 

Without Deposits and Deposit Insurance Pose an Increased Risk of Failure? The 

Comptroller’s Manual asks that charter applicants ―should clarify in the business plan 

how the bank’s sources of funding are reasonably diverse, how it intends to maintain 

adequate liquidity, and how credit-sensitive funding risks will be managed.‖ For 

―normal‖ banks having deposits is one of the safest and most stable sources of funding 

because deposits are ―sticky‖ and predictable. These bank deposits also come with the 

added layer of protection if the form of deposit insurance provided by the FDIC. A 

chartered FinTech firm would almost certainly not accept deposits and thus would need 

to rely on other sources for funding. Would these other sources be enough to ensure long 

term stability of the chartered FinTech firm? Can they withstand a negative cycle or is 

there too much risk of failure by not having deposits? Or will FinTech firm’s ability to 

use the latest technology and quickly adapt be enough to navigate tough times?
71

 For 

                                                 
69
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70
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71
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reference, the OCC has chartered numerous entities that do not accept deposits, such as 

Credit Card banks which use securitization as a primary form of funding.  

 

5. Monoline and Concentration Risks – Will FinTech Firm’s Business Model Present 

Too Much Risk of Failure? National banks have diversified portfolios without too much 

concentration in one industry, which helps to alleviate risk of failure. By way of 

comparison, the Savings and Loan Crisis occurred because smaller community banks 

across the country had far too much portfolio concentration in residential mortgages 

which caused massive bank failures across the board when the value of these mortgages 

crashed. As mentioned in the Comptroller’s Manual:  

 

―Certain supervisory risks, such as credit risks, will be increased in a narrow 

focus bank due to its concentration in a single, or a very limited number of, 

business activities. The OCC may discourage the filing of or deny a charter 

proposal that would focus primarily or exclusively on activities or services that 

will carry a high degree of risk or are determined to be predatory in nature.‖  

 

―Narrow focus banks, by their very nature, are not as diversified as traditional 

banks, and a bank’s business plan should address how the bank will mitigate any 

concentration risk. Diversified asset and liability portfolios, product selection, 

funding sources, and target markets help make a bank less vulnerable to a 

downturn that could significantly affect its income, liquidity, or asset quality.‖
72

 

 

Will FinTech firms have portfolios that are diversified enough to satisfy the OCC, or will 

they be too concentrated in only one or a few areas? Even if FinTech firms have 

concentrated portfolios, will their ability to use technology and adapt allay OCC concerns 

about risk of failure? 

 

6. Will Regulating FinTech Firms Go Too Far Outside the OCC’s Regulatory 

“Comfort Area”? Even if all of the questions above were answered satisfactorily in 

favor of creating a FinTech charter, should the OCC still be hesitant to grant such a 

charter and serve as a primary regulator for this industry in which it has not developed 

regulatory expertise? The OCC is an effective national bank regulator because the agency 

is staffed by people who have deep knowledge of the banking industry, know what to 

look for when overseeing banks, and have a good idea of how to react should any 

problems arise. In short – it is their area of expertise. Even still, Comptroller Curry has 

been encouraging staff to become more educated about various technological 

innovations, especially as financial institutions themselves are engaged in new 
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technologies in their daily business practice.
73

 However, FinTech companies are different 

from regular banks. They rely much more on technology and may have business models 

that are constantly changing. Should the OCC feel comfortable assigning its bank-expert 

regulators to supervise these FinTech companies?  
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