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Memorandum 

TO:  Senior Advisor to the Office of the Director 

FROM:  The Office of CFPB Director Richard Cordray 

RE:  Legal and Policy Considerations Regarding a Potential Appeal of PHH v. CFPB  

DATE:  October 28, 2016 

As you know, the U.S. Court of Appeals for the District of Columbia Circuit earlier this month 

handed down its decision in PHH Corporation, et al. v. Consumer Financial Protection Bureau.1 

Quite clearly, the decision was a setback for the Bureau. In addition to disagreeing with our 

interpretation of the Real Estate Settlement Procedures Act of 1977,2 two of the three 

members of the appellate panel concluded that the structure of the Consumer Financial 

Protection Bureau (CFPB) was unconstitutional.  

While you should familiarize yourself with the court’s constitutional analysis, you do not need 

to concern yourself with the correctness of the decision’s reasoning on these complicated 

constitutional issues. Rather, what Director Cordray wants to assess are the practical 

implications of the ruling for the CFPB if the Court of Appeals decision remains in force and 

the Bureau becomes an “executive” rather than “independent” agency, as the Court of 

Appeals has ordered. In addition, Director Cordray would like to have your preliminary 

assessment of how other government officials are likely to evaluate the D.C. Circuit’s 

constitutional ruling. He expects to have many conversations with other government 

principals about these topics, discussing, among other things, the pros and cons of 

challenging the Court of Appeals decision, either by seeking a rehearing en banc with the full 

Court of Appeals or possibly petitioning for certiorari in the U.S. Supreme Court. The Director 

wants your assistance in anticipating the likely perspectives of these other principals.  

                                                                        
1 No. 15-1177 (D.C. Cir. Oct. 11, 2016). Appended to this Memo as Item 1. 
2 While the portions of the PHH decision dealing with RESPA are summarized below, you can disregard them in your 

analysis.  
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This memorandum offers additional background on the litigation and related issues. Also 

included are a number of appendices with additional items that may be helpful in your 

analysis. The specific questions to be addressed are listed at the back of the memorandum.  
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I. Background: The Structure and Responsibilities of the CFPB 

The CFPB was created as part of the Dodd-Frank Act, building on a proposal by then-

Professor and now-Senator Elizabeth Warren.3 Though Professor Warren’s original proposal 

called for a multi-member independent agency, Congress created the Bureau as an executive 

agency headed by a single director.4 This director, as originally envisioned by Congress, was 

only removable “for cause,” which Congress spelled out to mean “inefficiency, neglect of 

duty, or malfeasance in office.”5 

Title X of the Dodd-Frank Act tasked the CFPB with ensuring “that all consumers have access 

to markets for consumer financial products and services” and that those markets are “fair, 

transparent, and competitive.”6 The CFPB was given broad rulemaking authority and has the 

power to bring enforcement actions under 19 federal consumer protection statutes.7 In 

addition to this broad authority, the CFPB was shielded from the usual congressional 

appropriations process. Instead of receiving money directly from Congress, the Board of 

Governors of the Federal Reserve must transfer money to the CFPB from the combined 

earnings of the Federal Reserve System. The amount of the transfer is determined by the 

CFPB director, and is not to exceed 12% of the total Federal Reserve System operating 

expenses.8 

In its first five years of existence, the CFPB embraced the broad authority it was given, 

proposing or finalizing new rules on, among other things, mortgages, payday lenders, 

prepaid cards, and arbitration agreements.9 Even so, many observers have noted that much 

of the CFPB’s regulation has come through enforcement, not rulemaking.10 Director Cordray 

                                                                        
3 Id. at 5-6. For additional background on the CFPB, see Barr et al., Financial Regulation: Law and Policy, 

(Foundation Press, 2016): ch. 5.1. For an overview of regulatory frameworks in the U.S., see Barr et al., Financial 
Regulation: Law and Policy, ch. 1.4, 87-92 & Fig. 1.3-1. 

4 12 U.S.C. § 5491(b)(1). 
5 12 U.S.C. § 5491(c)(3). 
6 12 U.S.C. § 5511(a) Selected sections of Title X are appended to this Memo as Item 2. 
7 12 U.S.C. § 5563(a). 
8 12 U.S.C. § 5497(a)(1)-(2). 
9 Consumer Financial Protection Bureau, Consumers Count: Five Years Standing Up For You, (July 14, 2016), 

www.consumerfinance.gov/about-us/blog/consumers-count-five-years-standing-you/ [perma.cc/YM6A-UXPQ] 
(appended to this Memo as Item 5). 

10 Rachel Witkowski, “How CFPB Reshapes Market with Enforcement Actions – Not Rules,” American Banker 
(February 1, 2016), www.americanbanker.com/news/law-regulation/how-cfpb-reshapes-market-with-
enforcement-actions-not-rules-1079137-1.html (subscription required). 

http://www.consumerfinance.gov/about-us/blog/consumers-count-five-years-standing-you/
http://perma.cc/YM6A-UXPQ
http://www.americanbanker.com/news/law-regulation/how-cfpb-reshapes-market-with-enforcement-actions-not-rules-1079137-1.html
http://www.americanbanker.com/news/law-regulation/how-cfpb-reshapes-market-with-enforcement-actions-not-rules-1079137-1.html
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has defended this “regulation by enforcement” approach.11 Indeed, the CFPB has taken pride 

in the “$11.7 billion in relief” it has recovered for consumers through legal actions.12 

II. The PHH v. CFPB Decision and Potential Implications 

In 2014, the CFPB brought an administrative proceeding against PHH Corporation, alleging 

that PHH had violated the Real Estate Settlement Procedures Act (RESPA). An Administrative 

Law Judge (ALJ) found that PHH had violated RESPA and recommended disgorgement of 

$6.44 million.  

CFPB Director Cordray then reviewed the decision and upheld it in part and reversed it in 

part. Although both the ALJ and Director Cordray agreed that PHH had violated RESPA, 

Director Cordray disagreed with the ALJ in two important respects. First, Director Cordray 

found that PHH had violated RESPA with each payment by mortgage insurers, rather than, as 

the ALJ had recommended, when each reinsured loan had closed. Second, Director Cordray 

held that, in contrast to the ALJ findings, RESPA’s 3-year statute of limitations did not apply 

in administrative proceedings. As a result, Director Cordray increased the penalty from $6.44 

million to $109 million. 

PHH appealed Director Cordray’s determination in federal court. PHH argued that it had not 

violated RESPA, and had in fact followed longstanding guidance from the Department of 

Housing and Urban Development as well as specific regulatory provisions that the Bureau 

had not changed. Furthermore, PHH argued that the statute of limitations applied in 

administrative proceedings. Finally, PHH made an independent constitutional argument. PHH 

argued that, because the CFPB is headed by a single director who can be removed only for 

cause, and not at will, the CFPB violated the separation of powers by placing unconstitutional 

limits on the President’s ability to exercise his executive power.  

The D.C. Circuit, in an opinion written by Judge Kavanaugh, agreed with much of PHH’s 

argument. Two of the panel’s three judges found that the CFPB’s structure was 

unconstitutional, and all three judges agreed with PHH on the statutory interpretation 

                                                                        
11 Hannah Lutz, “CFPB’s Cordray Defends Regulation by Enforcement,” Automotive News (April 7, 2016), 

www.autonews.com/article/20160407/RETAIL07/160409823/cfpbs-cordray-defends-regulation-by-enforcement 
[perma.cc/5Q9J-6NJ7]. Quoting Cordray: “People can call it regulation by enforcement. I call it good, solid law 
enforcement.” 

12 Consumer Financial Protection Bureau, Consumers Count, supra note 9. 

http://www.autonews.com/article/20160407/RETAIL07/160409823/cfpbs-cordray-defends-regulation-by-enforcement
http://perma.cc/5Q9J-6NJ7
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issue.13 First, the court opined that the CFPB’s current structure was unconstitutional. The 

court reasoned that, because the CFPB had a single director, it was more prone to extreme 

decisions that could infringe on individual liberties.14 The court noted that, in some cases, a 

single-director structure might be acceptable. In this case, however, because the President 

did not have the ability to check the CFPB director’s authority by removing him or her from 

office (except for cause), the CFPB violated the separation of powers. 

This portion of Judge Kavanaugh’s opinion copiously cited public statements and recent 

Supreme Court decisions from Justices both liberal and conservative.15 In addition, Judge 

Kavanaugh cited Justice Scalia’s well-known dissent from Morrison v. Olson, noted that 

Justice Kagan has complimented that dissent, and observed the “nearly universal 

consensus” that the independent counsel law upheld in Morrison v. Olson was a mistake.16  

Though it had found the CFPB’s current structure unconstitutional, the D.C. Circuit declined 

to follow PHH’s argument that it must strike down the CFPB and prevent its continued 

operation. Instead, the D.C. Circuit merely severed the offending provision of the law. As a 

result, the CFPB will still have the power to regulate consumer financial products and 

services, and will still have a single director, but now the director will be removable by the 

President at will. This, the court said, will make the CFPB an “executive,” rather than 

“independent,” agency. 

Turning to PHH’s statutory argument, the panel unanimously agreed that Director Cordray’s 

reinterpretation of RESPA was inconsistent with the plain language of the statute and was at 

odds with longstanding precedent and as a result should not be entitled to Chevron 

deference. Second, the D.C. Circuit held that, contrary to Director Cordray’s position in PHH 

and the CFPB’s position in a number of enforcement actions, statutes of limitation are 

applicable to administrative proceedings.  

                                                                        
13 Judge Henderson did not join the portion of the opinion addressing the CFPB’s structure, but did not write against 

it substantively. PHH Corp., No. 15-1177, at 103. Henderson, J., concurring in part and dissenting in part. 
14 Id. at 43. 
15 Id. at 7-8. Citing Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S. 477 (2010) and 

NLRB v. Noel Canning, 134 S. Ct. 2550 (2014). 
16 Id. at 33. 
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III. The Impact of the Decision 

1. For Prior and Pending CFPB Enforcement and Rulemaking 

After PHH, some supporters of the CFPB, like Professor Adam Levitin of Georgetown 

University Law Center, reasoned that, although the next day’s headlines were grim, the 

decision itself was “a blessing in disguise for the CFPB.”17 Levitin argued that all of the CFPB’s 

existing rule-making and enforcement actions would remain valid and unaffected, noted that 

the CFPB would retain is budgetary independence, and opined that the ability to remove the 

director at will would not be a “particularly big deal.”18 

There is some precedent to suggest that Levitin may be at least partially correct. For 

example, the Supreme Court’s decision in Noel Canning19 was understood to similarly 

invalidate President Obama’s 2012 recess appointment of Director Cordray to head the CFPB. 

After President Obama re-nominated Director Cordray and he was properly confirmed by the 

Senate, Director Cordray issued a Notice of Ratification that “affirme[ed] and ratif[ied]” any 

and all actions taken while serving as a recess appointee. The U.S. Court of Appeals for the 

Ninth Circuit and the U.S. District Court for the District of Columbia have held that this Notice 

of Ratification was sufficient to ratify prior rulemakings.20 It is possible that courts could take 

similar actions in response to the PHH decision and uphold past decisions by Director 

Cordray.  

Despite that possibility, the CFPB faced further challenges. The D.C. Circuit was sharply 

critical of the CFPB’s interpretation of RESPA, accusing the Bureau of “gamesmanship” and 

finding that the CFPB’s order had violated “bedrock principles of due process.”21 Challengers 

                                                                        
17 Adam Levitin, PHH v. CFPB: A Blessing In Disguise for the CFPB (October 11, 2016), www.acslaw.org/acsblog/phh-

v-cfpb-a-blessing-in-disguise-for-the-cfpb [perma.cc/DNP6-UAH9]. Appended to this Memo as Item 6. 
18 Id. 
19 NLRB v. Noel Canning, 134 S.Ct. 2550 (2014). 
20 CFPB v. Gordon, 819 F.3d 1179 (9th Cir. 2016); State Nat’l Bank of Big Spring v. Lew, Civil Action No. 12-1032 

(ESH), 2016 WL 3812637 (D.D.C. July 12, 2016). 
21 PHH Corp., No. 15-1177, at 12. 

http://www.acslaw.org/acsblog/phh-v-cfpb-a-blessing-in-disguise-for-the-cfpb
http://www.acslaw.org/acsblog/phh-v-cfpb-a-blessing-in-disguise-for-the-cfpb
http://perma.cc/DNP6-UAH9
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who could point to interpretation or due process issues may be able to successfully challenge 

CFPB enforcement actions.22 

2. For Future CFPB Regulation 

In 1993, President Clinton issued Executive Order 12,866.23 This Executive Order gave the 

Office of Management and Budget’s Office of Information and Regulatory Affairs (OIRA) 

powers to oversee the implementation of regulations and to review previously issued 

regulations. When deciding whether and how to regulate, agencies covered by Executive 

Order 12,866 must “assess all costs and benefits of available regulatory alternatives, 

including the alternative of not regulating.”24 Crucially, important aspects of Executive Order 

12,866 are not applicable to “independent agencies,” a term defined by cross-reference to 

the Paperwork Reduction Act. At least, prior to PHH, not all OIRA requirements applied to the 

CFPB. In its opinion, the D.C. Circuit said that, going forward, the CFPB “will [operate] as an 

executive agency,” although there is some disagreement as to what the decision means for 

OIRA oversight of the Bureau.25 Background information on the pre-PHH CFPB position with 

regard to OIRA requirements and cost-benefit analysis is available for your review in the 

attached academic paper from a member of the CFPB staff and an outside scholar. (See 

Appendix 12.) In recent years, OIRA oversight of independent agencies, especially with 

respect to cost-benefit analysis, has been a hotly contested issue and the subject of 

proposed legislation.26 

                                                                        
22 See Davis Polk Client Memorandum, What’s Next for PHH v. CFPB? (Oct. 15, 2016), 

www.davispolk.com/sites/default/files/2016-10-17_whats_next_phh_v._cfpb.pdf [perma.cc/W43V-B6V8]. 
Appended to this Memo as Item 2; see also Sullivan & Cromwell Memo, D.C. Circuit Invalidates CFPB Structure as 
Unconstitutional; Rejects “Flawed” Statutory Application in Enforcement Proceeding (Oct. 13, 2016), 
www.sullcrom.com/siteFiles/Publications/SC_Publication_DC_Circuit_Invalidates_CFPB_Structure_as_Unconstitut
ional_Rejects_Flawed_Statutory_Application_in_Enforcement_Proceeding.pdf [perma.cc/4S8N-MN2G]. 

23 Executive Order 12866 of September 30, 1993, available at 
obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/eo12866/eo12866_10041993.pdf 
[perma.cc/YMR3-28N7]. Appended to this Memo as Item 7. 

24 Id. 
25 PHH Corp., No. 15-1177, at 10. 
26 Press Release, Clinton, Reagan, Bush Administration Regulatory Chiefs Endorse Portman-Warner Reform Bill (Sept. 

14, 2012), www.portman.senate.gov/public/index.cfm/press-releases?ID=e7963af9-94c4-48cd-9178-
ad5a00242cc2 [perma.cc/3GAL-L6NY]. The letter referenced in this Press Release is appended to this Memo as 
Item 8. 

https://www.davispolk.com/sites/default/files/2016-10-17_whats_next_phh_v._cfpb.pdf
http://perma.cc/W43V-B6V8
http://www.sullcrom.com/siteFiles/Publications/SC_Publication_DC_Circuit_Invalidates_CFPB_Structure_as_Unconstitutional_Rejects_Flawed_Statutory_Application_in_Enforcement_Proceeding.pdf
http://www.sullcrom.com/siteFiles/Publications/SC_Publication_DC_Circuit_Invalidates_CFPB_Structure_as_Unconstitutional_Rejects_Flawed_Statutory_Application_in_Enforcement_Proceeding.pdf
http://perma.cc/4S8N-MN2G
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/eo12866/eo12866_10041993.pdf
http://perma.cc/YMR3-28N7
http://www.portman.senate.gov/public/index.cfm/press-releases?ID=e7963af9-94c4-48cd-9178-ad5a00242cc2
http://www.portman.senate.gov/public/index.cfm/press-releases?ID=e7963af9-94c4-48cd-9178-ad5a00242cc2
https://perma.cc/3GAL-L6NY
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3. For Other Regulatory Agencies

The PHH ruling, if allowed to stand, could call the constitutionality of other single-headed 

agencies into question. In their briefs, the CFPB and its amici noted that the Office of the 

Comptroller of the Currency (OCC) and the Federal Housing Finance Agency (FHFA), among 

other agencies, also have single directors. It is also notable that the Comptroller of the 

Currency is provided a degree of independence of action by statute.27 The D.C. Circuit 

devoted little time to the comparison to the OCC, arguing that the limitation on the 

President’s power to remove the Comptroller at will (requiring the President to 

communicate his reasons for removal to the Senate) was not comparable to the limitation on 

the President’s power to remove the director of the CFPB (only for cause).28 In contrast, the 

D.C. Circuit did not contest the comparison to the FHFA. The court noted that the CFPB and

FHFA are contemporaries, and argued that the similar structure of the FHFA, established in

2008, does not provide support for the CFPB’s position, but merely raises the same

constitutional question.29

As a result, the present structure of the FHFA may be in some doubt. Moreover, some 

observers are not so sure that comparisons to the OCC can be so quickly dismissed. An 

anonymous former Treasury official told the American Banker that the ruling would make the 

OCC “totally subservient” to the Treasury.30 Aaron Klein, an economist at the Brookings 

Institution, said he immediately wondered about the implications for the OCC. Klein also 

voiced concern about whether the constitutionality of the structure of regional Federal 

Reserve Banks might also be called into question.31  

IV. Your Assignment From Director Cordray

On Monday morning, the Director would like to be briefed on the following issues: 

1. Practical Implications for The CFPB: The Director would like to know the practical

implications of the PHH decision for the Bureau in carrying out its day-to-day

27 12 U.S.C. § 1; 12 U.S.C. § 250. These statutes are appended to this Memo as Item 4. 
28 PHH Corp., No. 15-1177, at 33 n.6. 
29 Id. at 33. 
30 John Heltman, “CFPB Ruling May Shake Up Interagency Dynamics,” American Banker (October 20, 2016), 

www.americanbanker.com/news/law-regulation/cfpb-ruling-may-shake-up-interagency-dynamics-1092030-
1.html [perma.cc/2VVR-PSPR]. Appended to this Memo as Item 11.

31 Id. 

http://www.americanbanker.com/news/law-regulation/cfpb-ruling-may-shake-up-interagency-dynamics-1092030-1.html
http://www.americanbanker.com/news/law-regulation/cfpb-ruling-may-shake-up-interagency-dynamics-1092030-1.html
http://perma.cc/2VVR-PSPR
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operations. What impact will the decision likely have? Specifically, must the Bureau 

now submit itself to OIRA review for future rulemakings under Executive Order 

12,866? 

2. The White House: How will the White House be expected to react to the D.C. Circuit’s 

decision? Obviously, the decision will have both political and policy implications, 

which are typically articulated through different offices within the White House, but 

the Director of OIRA is also likely to weigh in on the matter. Director Cordray would 

like your assessment as to how these various considerations are likely to play out as 

the White House formulates its views.  

3. OCC, FDIC, SEC, and Federal Reserve Board: How will these other regulatory bodies 

assess the implications of the PHH decision for their own agencies, recognizing that 

some have single directors similar to the CFPB whereas others have multi-member 

leadership? 

4. Office of Legal Counsel (OLC) at the Department of Justice: The OLC has 

responsibility for maintaining a government-wide perspective on important legal 

issues, especially those involving separation-of-powers issues. How will attorneys in 

that office evaluate the PHH decision?32  

5. Representative Jeb Hensarling (R-TX): Congressman Hensarling, chair of the House 

Financial Services Committee, has been one of the most vocal critics of the CFPB. 

Along with other Republican members of the Committee, Congressman Hensarling 

has been pushing a bill, the Financial CHOICE Act, which would, among other 

provisions, subject the CFPB to the appropriations process, limit its ability to ban 

“abusive” bank products or services, and create a five-member commission to 

replace the current single-director structure.33 Congressman Hensarling has also 

already made public statements implying that the D.C. Circuit’s decision validated his 

                                                                        
32 For a recent discussion of one strain of academic analysis largely congruent with the PHH decision’s constitutional 

analysis, see Mario Loyola, “Leviathan Rising,” National Review (Apr. 25, 2016), 
www.nationalreview.com/magazine/2016-04-25-0100/john-yoo-dean-reuter-liberty's-nemesis [perma.cc/Z7HN-
T4EM] reviewing a new book edited by Dean Reuter and John Yoo which characterizes independent agencies as 
possessing “power without accountability.” See also Cass Sunstein & Randy Barnett, “Debate Club: Constitution in 
Exile?,” Legal Affairs (May 2, 2005), legalaffairs.org/webexclusive/debateclub_cie0505.msp [perma.cc/DB2E-
PA7K]. Appended to this Memo as Item 13. 

33 Victoria Finkle, “A Dodd-Frank Rollback Bill Clears a House Committee,” New York Times (Sept. 13, 2016). An 
Executive Summary of the CHOICE Act is appended to this Memo as Item 14. 

http://www.nationalreview.com/magazine/2016-04-25-0100/john-yoo-dean-reuter-liberty's-nemesis
http://perma.cc/Z7HN-T4EM
http://perma.cc/Z7HN-T4EM
http://legalaffairs.org/webexclusive/debateclub_cie0505.msp
http://perma.cc/DB2E-PA7K
http://perma.cc/DB2E-PA7K
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criticisms of the agency,34 but is it possible that he and his colleagues might accept 

the Court of Appeals ruling as an acceptable resolution to their prior concerns about 

the CFPB? 

  

                                                                        
34 Press Release, Hensarling Statement on CFPB’s Unconstitutional Structure (Oct. 11, 2016), 

financialservices.house.gov/news/documentsingle.aspx?DocumentID=401143. [perma.cc/4RCR-4Y9F]. Note also 
that Congressman Hensarling has already sent a letter to Director Cordray, informing him that, in the wake of 
PHH, Hensarling expects the CFPB to comply with Executive Order 12,866 and other Executive Orders which may 
not have applied to independent agencies. Press Release, Hensarling: Court Ruling Means Executive Orders Now 
Apply to CFPB (Oct. 19, 2016), financialservices.house.gov/news/documentsingle.aspx?DocumentID=401166 
[perma.cc/SN9C-DART]. Appended to this Memo as Item 15. 

http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=401143
http://perma.cc/4RCR-4Y9F
http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=401166
http://perma.cc/SN9C-DART
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for amicus curiae National Association of Realtors in support 
of petitioners. 

Lawrence DeMille-Wagman, Senior Litigation Counsel, 
Consumer Financial Protection Bureau, argued the cause for 
respondent.  With him on the brief were Meredith Fuchs, 
General Counsel, and John R. Coleman. 

Julie Nepveu was on the brief for amicus curiae AARP in 
support of respondent. 

Before: HENDERSON and KAVANAUGH, Circuit Judges, 
and RANDOLPH, Senior Circuit Judge. 

Opinion for the Court filed by Circuit Judge 
KAVANAUGH, with whom Senior Circuit Judge RANDOLPH 
joins, and with whom Circuit Judge HENDERSON joins as to 
Parts I, IV, and V. 

Concurring opinion filed by Senior Circuit Judge 
RANDOLPH. 

Opinion concurring in part and dissenting in part filed by 
Circuit Judge HENDERSON.
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KAVANAUGH, Circuit Judge: 

INTRODUCTION AND SUMMARY 

This is a case about executive power and individual 
liberty.  The U.S. Government’s executive power to enforce 
federal law against private citizens – for example, to bring 
criminal prosecutions and civil enforcement actions – is 
essential to societal order and progress, but simultaneously a 
grave threat to individual liberty.   

The Framers understood that threat to individual liberty.  
When designing the executive power, the Framers first 
separated the executive power from the legislative and judicial 
powers.  “The declared purpose of separating and dividing the 
powers of government, of course, was to ‘diffus[e] power the 
better to secure liberty.’”  Bowsher v. Synar, 478 U.S. 714, 
721 (1986) (quoting Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, 635 (1952) (Jackson, J., concurring)).  To 
ensure accountability for the exercise of executive power, and 
help safeguard liberty, the Framers then lodged full 
responsibility for the executive power in the President of the 
United States, who is elected by and accountable to the people.  
The text of Article II provides quite simply:  “The executive 
Power shall be vested in a President of the United States of 
America.”  U.S. CONST. art. II, § 1.  And Article II assigns 
the President alone the authority and responsibility to “take 
Care that the Laws be faithfully executed.”  Id. § 3.  As 
Justice Scalia explained:  “The purpose of the separation and 
equilibration of powers in general, and of the unitary Executive 
in particular, was not merely to assure effective government 
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4 

but to preserve individual freedom.”  Morrison v. Olson, 487 
U.S. 654, 727 (1988) (Scalia, J., dissenting). 

Of course, the President executes the laws with the 
assistance of subordinate executive officers who are appointed 
by the President, often with the advice and consent of the 
Senate.  To carry out the executive power and be accountable 
for the exercise of that power, the President must be able to 
control subordinate officers in executive agencies.  In its 
landmark decision in Myers v. United States, 272 U.S. 52 
(1926), authored by Chief Justice and former President Taft, 
the Supreme Court therefore recognized the President’s Article 
II authority to supervise, direct, and remove at will subordinate 
officers in the Executive Branch. 

In 1935, however, the Supreme Court carved out an 
exception to Myers and Article II by permitting Congress to 
create independent agencies that exercise executive power. 
See Humphrey’s Executor v. United States, 295 U.S. 602 
(1935).  An agency is considered “independent” when the 
agency heads are removable by the President only for cause, 
not at will, and therefore are not supervised or directed by the 
President.  Examples of independent agencies include 
well-known bodies such as the Federal Communications 
Commission, the Securities and Exchange Commission, the 
Federal Trade Commission, the National Labor Relations 
Board, and the Federal Energy Regulatory Commission.  
Those and other established independent agencies exercise 
executive power by bringing enforcement actions against 
private citizens and by issuing legally binding rules that 
implement statutes enacted by Congress.   

The independent agencies collectively constitute, in effect, 
a headless fourth branch of the U.S. Government.  They 
exercise enormous power over the economic and social life of 
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the United States.  Because of their massive power and the 
absence of Presidential supervision and direction, independent 
agencies pose a significant threat to individual liberty and to 
the constitutional system of separation of powers and checks 
and balances.   

To help mitigate the risk to individual liberty, the 
independent agencies, although not checked by the President, 
have historically been headed by multiple commissioners, 
directors, or board members who act as checks on one another.  
Each independent agency has traditionally been established, in 
the Supreme Court’s words, as a “body of experts appointed by 
law and informed by experience.”  Humphrey’s Executor, 295 
U.S. at 624 (internal quotation marks omitted).  The 
multi-member structure reduces the risk of arbitrary 
decisionmaking and abuse of power, and thereby helps protect 
individual liberty. 

In other words, to help preserve individual liberty under 
Article II, the heads of executive agencies are accountable to 
and checked by the President, and the heads of independent 
agencies, although not accountable to or checked by the 
President, are at least accountable to and checked by their 
fellow commissioners or board members.  No head of either 
an executive agency or an independent agency operates 
unilaterally without any check on his or her authority.  
Therefore, no independent agency exercising substantial 
executive authority has ever been headed by a single person. 

Until now. 

In the Dodd-Frank Act of 2010, Congress established a 
new independent agency, the Consumer Financial Protection 
Bureau.  As proposed by then-Professor and now-Senator 
Elizabeth Warren, the CFPB was to be another traditional, 
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multi-member independent agency.  See Elizabeth Warren, 
Unsafe at Any Rate: If It’s Good Enough for Microwaves, It’s 
Good Enough for Mortgages.  Why We Need a Financial 
Product Safety Commission, Democracy, Summer 2007, at 8, 
16-18.  The initial Executive Branch proposal in 2009
likewise envisioned a traditional, multi-member independent
agency.  See DEPARTMENT OF THE TREASURY, FINANCIAL
REGULATORY REFORM: A NEW FOUNDATION: REBUILDING
FINANCIAL SUPERVISION AND REGULATION 58 (2009).  The
House-passed bill sponsored by Congressman Barney Frank
and championed by Speaker Nancy Pelosi also contemplated a
traditional, multi-member independent agency.  See H.R.
4173, 111th Cong. § 4103 (as passed by House, Dec. 11, 2009).

But Congress ultimately departed from the Warren and 
Administration proposals, and from the House bill.  Congress 
established the CFPB as an independent agency headed not by 
a multi-member commission but rather by a single Director.   

Because the CFPB is an independent agency headed by a 
single Director and not by a multi-member commission, the 
Director of the CFPB possesses more unilateral authority – that 
is, authority to take action on one’s own, subject to no check – 
than any single commissioner or board member in any other 
independent agency in the U.S. Government.  Indeed, as we 
will explain, the Director enjoys more unilateral authority than 
any other officer in any of the three branches of the U.S. 
Government, other than the President.   

At the same time, the Director of the CFPB possesses 
enormous power over American business, American 
consumers, and the overall U.S. economy.  The Director 
unilaterally enforces 19 federal consumer protection statutes, 
covering everything from home finance to student loans to 
credit cards to banking practices.  The Director alone decides 
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what rules to issue; how to enforce, when to enforce, and 
against whom to enforce the law; and what sanctions and 
penalties to impose on violators of the law.  (To be sure, 
judicial review serves as a constraint on illegal actions, but not 
on discretionary decisions within legal boundaries; therefore, 
subsequent judicial review of individual agency decisions has 
never been regarded as sufficient to excuse a structural 
separation of powers violation.) 

That combination of power that is massive in scope, 
concentrated in a single person, and unaccountable to the 
President triggers the important constitutional question at issue 
in this case. 

The petitioner here, PHH, is a mortgage lender and was 
the subject of a CFPB enforcement action that resulted in a 
$109 million order against it.  In seeking to vacate the order, 
PHH argues that the CFPB’s status as an independent agency 
headed by a single Director violates Article II of the 
Constitution. 

The question before us is whether we may extend the 
Supreme Court’s Humphrey’s Executor precedent to cover this 
novel, single-Director agency structure for an independent 
agency.  To analyze that issue, we follow the history-focused 
approach long applied by the Supreme Court in separation of 
powers cases where, as here, the constitutional text alone does 
not resolve the matter.   

Two recent Supreme Court decisions exemplify that 
historical analysis.  In its 2010 decision in Free Enterprise 
Fund v. Public Company Accounting Oversight Board, the 
Supreme Court held that the new Accounting Oversight Board 
at issue in that case – with two levels rather than one level of 
for-cause protection insulating the independent agency heads 
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from the President – exceeded the bounds on traditional 
independent agencies and thus violated Article II.  561 U.S. 
477, 514 (2010).  In so ruling, the Court emphasized, among 
other things, the novelty of the Board’s structure:  “Perhaps 
the most telling indication of the severe constitutional problem 
with the PCAOB is the lack of historical precedent for this 
entity.”  Id. at 505 (internal quotation marks omitted).  In its 
2014 decision in NLRB v. Noel Canning, the Supreme Court 
held that recess appointments in Senate recesses of fewer than 
10 days were presumptively unconstitutional under Article II.  
134 S. Ct. 2550, 2567, slip op. at 21 (2014).  Why 10 days?  
The Court explained:  “Long settled and established practice 
is a consideration of great weight in a proper interpretation of 
constitutional provisions regulating the relationship between 
Congress and the President.”  Id. at 2559, slip op. at 7 (internal 
quotation marks and alteration omitted).  And the historical 
practice of Presidents and Senates had established a de facto 
10-day line so that recess appointments in recesses of fewer
than 10 days were impermissible.  See id. at 2567, slip op. at
20-21.

As those two cases illustrate, history and tradition are
critical factors in separation of powers cases where the 
constitutional text does not otherwise resolve the matter.  As 
Justice Breyer wrote for the Court in Noel Canning, that 
bedrock principle – namely, that the “longstanding practice of 
the government can inform our determination of what the law 
is” – is “neither new nor controversial.”  Id. at 2560, slip op. at 
7 (internal quotation marks and citation omitted) (quoting 
McCulloch v. Maryland, 17 U.S. 316, 401 (1819) and Marbury 
v. Madison, 5 U.S. 137, 177 (1803)).

In this case, the single-Director structure of the CFPB 
represents a gross departure from settled historical practice.  
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Never before has an independent agency exercising substantial 
executive authority been headed by just one person.   

The CFPB’s concentration of enormous executive power 
in a single, unaccountable, unchecked Director not only 
departs from settled historical practice, but also poses a far 
greater risk of arbitrary decisionmaking and abuse of power, 
and a far greater threat to individual liberty, than does a 
multi-member independent agency.  The overarching 
constitutional concern with independent agencies is that the 
agencies are unchecked by the President, the official who is 
accountable to the people and who is responsible under Article 
II for the exercise of executive power.  Recognizing the broad 
and unaccountable power wielded by independent agencies, 
Congresses and Presidents of both political parties have 
therefore long endeavored to keep independent agencies in 
check through other statutory means.  In particular, to check 
independent agencies, Congress has traditionally required 
multi-member bodies at the helm of every independent agency.  
In lieu of Presidential control, the multi-member structure of 
independent agencies acts as a critical substitute check on the 
excesses of any individual independent agency head – a check 
that helps to prevent arbitrary decisionmaking and thereby to 
protect individual liberty.   

This new agency, the CFPB, lacks that critical check and 
structural constitutional protection, yet wields vast power over 
the U.S. economy.  So “this wolf comes as a wolf.” 
Morrison v. Olson, 487 U.S. at 699 (Scalia, J., dissenting).   

In light of the consistent historical practice under which 
independent agencies have been headed by multiple 
commissioners or board members, and in light of the threat to 
individual liberty posed by a single-Director independent 
agency, we conclude that Humphrey’s Executor cannot be 
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stretched to cover this novel agency structure.  We therefore 
hold that the CFPB is unconstitutionally structured. 

What is the remedy for that constitutional flaw?  PHH 
contends that the constitutional flaw means that we must shut 
down the entire CFPB (if not invalidate the entire Dodd-Frank 
Act) until Congress, if it chooses, passes new legislation fixing 
the constitutional flaw.  But Supreme Court precedent dictates 
a narrower remedy.  To remedy the constitutional flaw, we 
follow the Supreme Court’s precedents, including Free 
Enterprise Fund, and simply sever the statute’s 
unconstitutional for-cause provision from the remainder of the 
statute.  Here, that targeted remedy will not affect the ongoing 
operations of the CFPB.  With the for-cause provision 
severed, the President now will have the power to remove the 
Director at will, and to supervise and direct the Director.  The 
CFPB therefore will continue to operate and to perform its 
many duties, but will do so as an executive agency akin to other 
executive agencies headed by a single person, such as the 
Department of Justice and the Department of the Treasury.  
Those executive agencies have traditionally been headed by a 
single person precisely because the agency head operates 
within the Executive Branch chain of command under the 
supervision and direction of the President.  The President is a 
check on and accountable for the actions of those executive 
agencies, and the President now will be a check on and 
accountable for the actions of the CFPB as well. 

Because the CFPB as remedied will continue operating, 
we must also address the statutory issues raised by PHH in its 
challenge to the $109 million order against it.1  PHH raises 
three main statutory arguments. 

1  If PHH fully prevailed on its constitutional argument, 
including with respect to severability, the CFPB could not continue 

Appendix Item 1

21

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight



11 

First, PHH argues that the CFPB incorrectly interpreted 
Section 8 of the Real Estate Settlement Procedures Act to bar 
so-called captive reinsurance arrangements involving 
mortgage lenders such as PHH and their affiliated reinsurers.  
In a captive reinsurance arrangement, a mortgage lender (such 
as PHH) refers borrowers to a mortgage insurer.  In return, the 

operating unless and until Congress enacted new legislation.  As a 
result, we could not and would not remand to the CFPB for any 
further proceedings in this case.  By contrast, even if PHH fully 
prevails on the statutory issues, we still will have to remand to the 
CFPB for the agency to conduct the proceeding in accordance with 
the appropriate statutory requirements, under which PHH may still 
be liable for certain alleged wrongdoing.  In other words, PHH’s 
constitutional and severability argument, if accepted, would afford it 
full relief from any CFPB enforcement action and thus would afford 
it broader relief than would its statutory arguments.  For that reason, 
we have no choice but to address the constitutional issue first.  The 
constitutional issue cannot be avoided in any principled way.  We 
therefore respectfully but firmly disagree with Judge Henderson’s 
suggestion in her separate opinion that the constitutional issue can be 
avoided.  In our view, failing to decide the constitutional issue here 
would be impermissible judicial abdication, not judicial restraint. 

Moreover, apart from that necessity in this case, when a litigant 
raises a fundamental constitutional challenge to the very structure or 
existence of an agency enforcing the law against it, the courts 
ordinarily address that issue promptly, at least so long as 
jurisdictional requirements such as standing are met.  See, e.g., Free 
Enterprise Fund, 561 U.S. at 490-91; Morrison v. Olson, 487 U.S. at 
669-70; Buckley v. Valeo, 424 U.S. 1, 12 (1976).  That was the 
approach we took in both Intercollegiate Broadcasting System, Inc. 
v. Copyright Royalty Board, 684 F.3d 1332, 1334, 1336-37 (D.C.
Cir. 2012), and Raymond J. Lucia Cos. v. SEC, No. 15-1345, slip op.
at 7, 2016 WL 4191191, at *3 (D.C. Cir., Aug. 9, 2016).  It can be
irresponsible for a court to unduly delay ruling on such a
fundamental and ultimately unavoidable structural challenge, given
the systemic ramifications of such an issue.
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mortgage insurer buys reinsurance from a mortgage reinsurer 
affiliated with (or owned by) the referring mortgage lender.  
We agree with PHH that Section 8 of the Act allows captive 
reinsurance arrangements so long as the amount paid by the 
mortgage insurer for the reinsurance does not exceed the 
reasonable market value of the reinsurance. 

 
Second, PHH claims that, in any event, the CFPB departed 

from the consistent prior interpretations issued by the 
Department of Housing and Urban Development, and that the 
CFPB then retroactively applied its new interpretation of the 
Act against PHH, thereby violating PHH’s due process rights.  
We again agree with PHH:  The CFPB’s order violated 
bedrock principles of due process. 

 
Third, in light of our ruling on the constitutional and 

statutory issues, the CFPB on remand still will have an 
opportunity to demonstrate that the relevant mortgage insurers 
in fact paid more than reasonable market value to the 
PHH-affiliated reinsurer for reinsurance, thereby making 
disguised payments for referrals in contravention of Section 8.  
PHH claims, however, that much of the alleged misconduct 
occurred outside of the three-year statute of limitations and 
therefore may not be the subject of a CFPB enforcement 
action.  The CFPB responds that, under Dodd-Frank, there is 
no statute of limitations for any CFPB administrative actions to 
enforce any consumer protection law.  In the alternative, the 
CFPB contends that there is no statute of limitations for 
administrative actions to enforce Section 8 of the Real Estate 
Settlement Procedures Act.  We disagree with the CFPB on 
both points.  First of all, the Dodd-Frank Act incorporates the 
statutes of limitations in the underlying statutes enforced by the 
CFPB in administrative proceedings.  And under the Real 
Estate Settlement Procedures Act, a three-year statute of 
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limitations applies to all CFPB enforcement actions to enforce 
Section 8, whether brought in court or administratively. 

 
In sum, we grant PHH’s petition for review, vacate the 

CFPB’s order against PHH, and remand for further 
proceedings consistent with this opinion.  On remand, the 
CFPB may determine among other things whether, within the 
applicable three-year statute of limitations, the relevant 
mortgage insurers paid more than reasonable market value to 
the PHH-affiliated reinsurer. 

 
In so ruling, we underscore the important but limited 

real-world implications of our decision.  As before, the CFPB 
will continue to operate and perform its many critical 
responsibilities, albeit under the ultimate supervision and 
direction of the President.  Section 8 will continue to mean 
what it has traditionally meant: that captive reinsurance 
agreements are permissible so long as the mortgage insurer 
pays no more than reasonable market value for the reinsurance.  
And the three-year statute of limitations that has traditionally 
applied to agency actions to enforce Section 8 will continue to 
apply. 

 
With apologies for the length of this opinion, we now turn 

to our detailed explanation and analysis of these important 
issues. 
 

I 
 
 PHH is a large home mortgage lender.  When PHH and 
other lenders provide mortgage loans to homebuyers, they 
require certain homebuyers to obtain mortgage insurance.  
Mortgage insurance protects lenders by covering part of the 
lenders’ losses if homebuyers default on their mortgages.  
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Homebuyers pay monthly premiums to the mortgage insurer 
for the insurance. 
 

In turn, mortgage insurers may obtain mortgage 
reinsurance.  In the same way that mortgage insurance 
protects lenders, mortgage reinsurance protects mortgage 
insurers.  Reinsurers assume some of the risk of insuring the 
mortgage.  In exchange, mortgage insurers pay a fee (usually 
a portion of the homebuyers’ monthly insurance premiums) to 
the reinsurers. 
 
 In 1994, PHH established a wholly owned subsidiary 
known as Atrium Insurance Corporation.  Atrium provided 
reinsurance to the mortgage insurers that insured mortgages 
generated by PHH.  In return, PHH often referred borrowers 
to mortgage insurers that used Atrium’s reinsurance services.  
That is known as a “captive reinsurance” arrangement, which 
was not uncommon in the industry at the time.  According to 
PHH, the mortgage insurers did not pay more than reasonable 
market value to Atrium for the reinsurance. 
 
 Originally passed by Congress and signed by President 
Ford in 1974, the Real Estate Settlement Procedures Act is a 
broad statute governing real estate transactions.  One of its 
stated purposes was “the elimination of kickbacks or referral 
fees that tend to increase unnecessarily the costs of certain 
settlement services.”  12 U.S.C. § 2601(b)(2).   
 

To achieve that objective, Section 8(a) of the Act, which is 
titled “Prohibition against kickbacks and unearned fees,” 
provides:  “No person shall give and no person shall accept 
any fee, kickback, or thing of value pursuant to any agreement 
or understanding, oral or otherwise, that business incident to or 
a part of a real estate settlement service involving a federally 
related mortgage loan shall be referred to any person.”  Id. 
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§ 2607(a).  In plain English, Section 8(a) prohibits, as relevant 
here, paying for a referral – for example, a mortgage insurer’s 
paying a lender for the lender’s referral of homebuying 
customers to that mortgage insurer. 
 

Standing alone, Section 8(a) perhaps might have been 
construed by government enforcement agencies to cast doubt 
on a mortgage lender’s referrals of customers to mortgage 
insurers who in turn purchased reinsurance from a reinsurer 
affiliated with the lender.  But another provision of the Real 
Estate Settlement Procedures Act, Section 8(c), carved out a 
series of expansive exceptions, qualifications, and safe harbors 
related to Section 8(a).  Of relevance here, Section 8(c) 
provides:  “Nothing in this section shall be construed as 
prohibiting . . . (2) the payment to any person of a bona fide 
salary or compensation or other payment for goods or facilities 
actually furnished or for services actually performed . . . .”  
Id. § 2607(c).   

 
Before the creation of the CFPB in 2010, the Department 

of Housing and Urban Development, known as HUD, 
interpreted Section 8(c) to establish a safe harbor allowing 
bona fide transactions between a lender and a mortgage insurer 
(or between a mortgage insurer and a lender-affiliated 
reinsurer), so long as the mortgage insurer did not pay the 
lender for a referral.  HUD therefore interpreted Section 8(c) 
to allow captive reinsurance arrangements so long as the 
mortgage insurer paid no more than reasonable market value 
for the reinsurance.  If the mortgage insurer paid more than 
reasonable market value for the reinsurance, then a 
presumption would arise that the excess payment was indeed a 
disguised payment for the referral, which is impermissible 
under Section 8(a).  HUD repeatedly reaffirmed that 
interpretation, and the mortgage lending industry relied on it.   
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When Congress created the CFPB in 2010, Congress 
provided that the CFPB would take over enforcement of 
Section 8 from HUD.  By regulation, the CFPB carried 
forward HUD’s rules, policy statements, and guidance, subject 
of course to any future change by the CFPB. 
 

Therefore, under Section 8(c), as authoritatively 
interpreted by the Federal Government, PHH as a mortgage 
lender could refer customers to mortgage insurers who 
obtained reinsurance from Atrium – so long as the mortgage 
insurers paid Atrium no more than reasonable market value for 
the reinsurance. 
 

Or so PHH thought.  In 2014, notwithstanding Section 
8(c) and HUD’s longstanding interpretation, the CFPB 
initiated an administrative enforcement action against PHH.  
The CFPB alleged that PHH’s captive reinsurance 
arrangement with the mortgage insurers violated Section 8. 

 
Under the CFPB’s newly minted interpretation, Section 8 

prohibits most referrals made by lenders to mortgage insurers 
in exchange for the insurer’s purchasing reinsurance from a 
lender-affiliated reinsurer.  The CFPB said that Section 8 bars 
such a captive reinsurance arrangement even when the 
mortgage insurer pays no more than reasonable market value to 
the reinsurer for the reinsurance. 

 
In its order in this case, the CFPB thus discarded HUD’s 

longstanding interpretation of Section 8 and, for the first time, 
pronounced its new interpretation.  And then the CFPB 
applied its new interpretation of Section 8 retroactively against 
PHH, notwithstanding PHH’s reliance on HUD’s prior 
interpretation.  The CFPB sanctioned PHH for previous 
actions that PHH had taken in reliance on HUD’s prior 
interpretation, even though PHH’s conduct had occurred 
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before the CFPB’s new interpretation of Section 8.  The CFPB 
ordered PHH to pay $109 million in disgorgement and 
enjoined PHH from entering into future captive reinsurance 
arrangements. 
 
 PHH petitioned this Court for review.  A motions panel 
of this Court (Judges Henderson, Millett, and Wilkins) 
previously granted PHH’s motion for a stay of the CFPB’s 
order pending resolution of the merits in this case. 

 
II 

 
In challenging the enforcement action against it, PHH 

raises a fundamental constitutional objection to the entire 
proceeding.  According to PHH, the CFPB’s structure violates 
Article II of the Constitution because the CFPB operates as an 
independent agency headed by a single Director.  PHH argues 
that, to comply with Article II, either (i) the agency’s Director 
must be removable at will by the President, meaning that the 
CFPB would operate as a traditional executive agency; or (ii) if 
structured as an independent agency, the agency must be 
structured as a multi-member commission.  We agree. 

 
A 

 
We begin by describing the background of independent 

agencies in general and the CFPB in particular. 
 
As the Supreme Court has explained, our Constitution 

“was adopted to enable the people to govern themselves, 
through their elected leaders,” and the Constitution “requires 
that a President chosen by the entire Nation oversee the 
execution of the laws.”  Free Enterprise Fund v. Public 
Company Accounting Oversight Board, 561 U.S. 477, 499 
(2010).  Under the text of Article II, the President alone is 
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responsible for exercising the executive power.  The first 15 
words of Article II of the Constitution provide:  “The 
executive Power shall be vested in a President of the United 
States of America.”  U.S. CONST. art. II, § 1.  And Article II 
assigns the President alone the authority and responsibility to 
“take Care that the Laws be faithfully executed.”  Id. § 3.  
Article II makes “emphatically clear from start to finish” that 
“the president would be personally responsible for his branch.”  
AKHIL REED AMAR, AMERICA’S CONSTITUTION: A BIOGRAPHY 
197 (2005); see also Neomi Rao, Removal: Necessary and 
Sufficient for Presidential Control, 65 Ala. L. Rev. 1205, 1215 
(2014) (“The text and structure of Article II provide the 
President with the power to control subordinates within the 
executive branch.”). 

 
To exercise the executive power, the President must have 

the assistance of subordinates.  See Free Enterprise Fund, 561 
U.S. at 483.  The Framers therefore provided for the 
appointment of executive officers and the creation of executive 
departments to assist the President “in discharging the duties of 
his trust.”  Id. (internal quotation marks omitted); see U.S. 
CONST. art. II, § 2.   

 
In order to maintain control over the exercise of executive 

power and take care that the laws are faithfully executed, the 
President must be able to supervise and direct those 
subordinate executive officers.  See Free Enterprise Fund, 
561 U.S. at 498-502.  As James Madison stated during the 
First Congress, “if any power whatsoever is in its nature 
Executive, it is the power of appointing, overseeing, and 
controlling those who execute the laws.”  1 ANNALS OF 
CONGRESS 463 (Madison) (1789) (Joseph Gales ed., 1834). 

 
To supervise and direct executive officers, the President 

must be able to remove those officers at will.  See generally 
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Myers v. United States, 272 U.S. 52 (1926).  Otherwise, a 
subordinate could ignore the President’s supervision and 
direction without fear, and the President could do nothing 
about it.  See Bowsher v. Synar, 478 U.S. 714, 726 (1986) 
(“Once an officer is appointed, it is only the authority that can 
remove him, and not the authority that appointed him, that he 
must fear and, in the performance of his functions, obey.”) 
(internal quotation marks omitted).  The Article II chain of 
command depends on the President’s removal power.  As 
James Madison explained:  “If the President should possess 
alone the power of removal from office, those who are 
employed in the execution of the law will be in their proper 
situation, and the chain of dependence be preserved; the lowest 
officers, the middle grade, and the highest, will depend, as they 
ought, on the President, and the President on the community.”  
1 ANNALS OF CONGRESS 499 (Madison).  The Supreme Court 
recently summarized the Article II chain of command this way:  
“The Constitution that makes the President accountable to the 
people for executing the laws also gives him the power to do 
so.  That power includes, as a general matter, the authority to 
remove those who assist him in carrying out his duties.  
Without such power, the President could not be held fully 
accountable for discharging his own responsibilities; the buck 
would stop somewhere else.”  Free Enterprise Fund, 561 U.S. 
at 513-14. 

In the late 1800s and the early 1900s, as part of the 
Progressive Movement and an emerging belief in expert, 
apolitical, and scientific answers to certain public policy 
questions, Congress began creating new expert agencies that 
were independent of the President but that exercised executive 
power.  The heads of those independent agencies were 
removable by the President only for cause, not at will, and were 
neither supervised nor directed by the President.  Some early 
examples included the Interstate Commerce Commission 
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(1887) and the Federal Trade Commission (1914).  
Importantly, the independent agencies were all multi-member 
bodies:  They were designed as non-partisan expert bodies 
that would neutrally and impartially issue rules, bring law 
enforcement actions, and resolve disputes in their respective 
jurisdictions. 

 
In a 1926 decision written by Chief Justice and former 

President Taft, the Supreme Court ruled that, under Article II, 
the President must be able to supervise, direct, and remove at 
will certain executive officers.  The Court stated:  “[W]hen 
the grant of the executive power is enforced by the express 
mandate to take care that the laws be faithfully executed, it 
emphasizes the necessity for including within the executive 
power as conferred the exclusive power of removal.”  Myers, 
272 U.S. at 122.   

 
A few years later, based on his reading of Article II and the 

Court’s 1926 decision in Myers, President Franklin Roosevelt 
vigorously contested the idea that Congress could create 
independent agencies and thereby prevent the President from 
controlling the executive power vested in those independent 
agencies.  President Roosevelt did not object to the existence 
of the agencies; rather, he objected to the President’s lack of 
control over these agencies, which after all were exercising 
important executive power.   

 
The issue came to a head in President Roosevelt’s dispute 

with William E. Humphrey, a commissioner of the Federal 
Trade Commission.  Commissioner Humphrey was a 
Republican holdover from the Hoover Administration who, in 
President Roosevelt’s view, was too sympathetic to big 
business and hostile to the Roosevelt Administration’s 
regulatory agenda.  Asserting his authority under Article II, 
President Roosevelt fired Commissioner Humphrey.  
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Humphrey contested his removal, arguing that he was 
protected against firing by the statute’s for-cause removal 
provision, and further arguing that Congress possessed 
authority to create such independent agencies without violating 
Article II.  The case reached the Supreme Court in 1935. 

 
At its core, the case raised the question whether Article II 

permitted Congress to create independent agencies whose 
heads were not removable at will and would operate free of the 
President’s supervision and direction.  Representing President 
Roosevelt, the Solicitor General argued that the case was 
straightforward and controlled by the text and history of 
Article II and the Court’s 1926 decision in Myers.  But 
notwithstanding Article II and the decision in Myers, the 
Supreme Court upheld the constitutionality of independent 
agencies – a decision that so incensed President Roosevelt that 
it helped trigger his ill-fated court reorganization plan in 1937.  
See Humphrey’s Executor v. United States, 295 U.S. 602, 624, 
631-32 (1935).  In allowing independent agencies, the 
Humphrey’s Executor Court found it significant that the 
Federal Trade Commission was intended “to be non-partisan,” 
to “act with entire impartiality,” and “to exercise the trained 
judgment of a body of experts appointed by law and informed 
by experience.”  Id. at 624 (internal quotation marks omitted).  
Those characteristics, among others, led the Court to conclude 
that Congress could create an independent agency “wholly 
disconnected from the executive department.”  Id. at 630.  
According to the Court, Congress could therefore limit the 
President’s power to remove the commissioners of the Federal 
Trade Commission and, by extension, Congress could limit the 
President’s power to remove the commissioners and board 
directors of similar independent agencies.  Id. at 628-30.2 

                                                 
2  To cabin the effects of Humphrey’s Executor on the 

Presidency, some have proposed reading the standard for-cause 
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In the wake of the 1935 Humphrey’s Executor decision, 

independent agencies have continued to play an enormous role 
in the U.S. Government.  The independent agencies possess 
massive authority over vast swaths of American economic and 
social life.   

 
Importantly, however, the independent agencies have 

traditionally operated – and continue to operate – as 
multi-member “bod[ies] of experts appointed by law and 
informed by experience.”  Id. at 624 (internal quotation marks 
omitted).3   
 

                                                                                                     
removal restrictions in the statutes creating independent agencies to 
allow for Presidential removal of independent agency heads based 
on policy differences.  But Humphrey’s Executor itself rejected that 
interpretation.  As the Supreme Court recently explained, 
Humphrey’s Executor refuted the idea that “simple disagreement” 
with an agency head’s “policies or priorities could constitute ‘good 
cause’ for its removal.”  Free Enterprise Fund, 561 U.S. at 502.  
The correct reading of the “for-cause” restrictions, the Court stated 
in Free Enterprise Fund, is that they “mean what they say” and 
preclude removal except in cases of inefficiency, neglect of duty, or 
malfeasance in office.  Id. 

3 The independent agencies have been designed, moreover, to 
avoid “the suspicion of partisan direction.”  Humphrey’s Executor, 
295 U.S. at 625.  The independent agency heads are appointed by 
the President with the advice and consent of the Senate (or appointed 
for a temporary period by the President alone in appropriate Senate 
recesses).  By statute, certain independent agencies must include 
members of both major political parties.  See, e.g., 15 U.S.C. § 41 
(Federal Trade Commission); 15 U.S.C. § 78d(a) (Securities and 
Exchange Commission); 15 U.S.C. § 2053(c) (Consumer Product 
Safety Commission); 42 U.S.C. § 7171(b)(1) (Federal Energy 
Regulatory Commission). 
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The independent agency at issue here, the CFPB, arose out 
of an idea originally proposed by then-Professor and 
now-Senator Elizabeth Warren.  In 2007, concerned about 
balkanized and inconsistent federal law enforcement of 
consumer protection statutes, Professor Warren advocated that 
Congress create a new independent agency, which she called a 
Financial Product Safety Commission.  This new agency 
would centralize and unify federal law enforcement to protect 
consumers.  See Elizabeth Warren, Unsafe at Any Rate: If It’s 
Good Enough for Microwaves, It’s Good Enough for 
Mortgages.  Why We Need a Financial Product Safety 
Commission, Democracy, Summer 2007, at 8, 16-18. 

 
The agency proposed by Professor Warren was to operate 

as a traditional multi-member independent agency.  The 
subsequent Executive Branch proposal for such a new agency 
likewise contemplated a multi-member structure.  See  
DEPARTMENT OF THE TREASURY, FINANCIAL REGULATORY 
REFORM: A NEW FOUNDATION: REBUILDING FINANCIAL 
SUPERVISION AND REGULATION 58 (2009).  The originally 
passed House bill sponsored by Congressman Barney Frank 
and supported by Speaker Nancy Pelosi also would have 
created a traditional multi-member independent agency.  See 
H.R. 4173, 111th Cong. § 4103 (as passed by House, Dec. 11, 
2009). 

 
But Congress ultimately strayed from the Warren and 

Executive Branch proposals, and from the House bill, as well 
as from historical practice, by creating an independent agency 
with only a single Director.  See Dodd-Frank Wall Street 
Reform and Consumer Protection Act, § 1011, 12 U.S.C. 
§ 5491.  Congress made the Director of the CFPB removable 
only for cause – that is, for “inefficiency, neglect of duty, or 
malfeasance in office” – during the Director’s fixed five-year 
term.  See 12 U.S.C. § 5491(c)(3); Humphrey’s Executor, 295 
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U.S. at 620.  Under the statute, the President therefore may not 
supervise, direct, or remove at will the Director.  As a result, 
this statute means that a Director appointed by a President may 
continue to serve in office even if the President later wants to 
remove the Director based on policy disagreement, for 
example.  This statute also means that a Director may even 
continue to serve under a new President (at least until the 
Director’s statutory five-year tenure has elapsed), even though 
the new President might strongly disagree with the Director 
about policy issues or the overall direction of the agency. 
 
 At the same time, Congress granted the CFPB broad 
authority to enforce U.S. consumer protection laws.  Under 
the Dodd-Frank Act, the CFPB possesses the power to 
“prescribe rules or issue orders or guidelines pursuant to” 19 
distinct consumer protection laws.  12 U.S.C. 
§ 5581(a)(1)(A); see also id. § 5481(14).  That power was 
previously exercised by seven different government agencies.  
See id. § 5581(b) (transferring to the CFPB “[a]ll consumer 
financial protection functions” previously exercised by the 
Board of Governors of the Federal Reserve, the Comptroller of 
the Currency, the Office of Thrift Supervision, the Federal 
Deposit Insurance Corporation, the National Credit Union 
Administration, and select functions of the Department of 
Housing and Urban Development and the Federal Trade 
Commission).  The CFPB may pursue actions to enforce the 
consumer protection laws in federal court, as well as in 
administrative actions before administrative law judges, and 
may issue subpoenas requesting documents or testimony in 
connection with those enforcement actions.  See id. 
§§ 5562-5564.  The CFPB has the power to impose a wide 
range of legal and equitable relief, including restitution, 
disgorgement, money damages, injunctions, and civil 
monetary penalties.  Id. § 5565(a)(2).  And all of this massive 
power is lodged in one person – the Director – who is not 

Appendix Item 1

35

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight



25 

 

supervised, directed, or checked by the President or by other 
directors. 
 

Because the Director alone heads the agency without 
Presidential supervision, and in light of the CFPB’s broad 
authority over the U.S. economy, the Director enjoys 
significantly more unilateral power than any single member of 
any other independent agency.  By “unilateral power,” we 
mean power that is not checked by the President or by other 
colleagues.  Indeed, other than the President, the Director of 
the CFPB is the single most powerful official in the entire 
United States Government, at least when measured in terms of 
unilateral power.  That is not an overstatement.  What about 
the Speaker of the House, you might ask?  The Speaker can 
pass legislation only if 218 Members agree.  The Senate 
Majority Leader?  The Leader needs 60 Senators to invoke 
cloture, and needs a majority of Senators (usually 51 Senators 
or 50 plus the Vice President) to approve a law or nomination.  
The Chief Justice?  The Chief Justice must obtain four other 
Justices’ votes for his or her position to prevail.  The Chair of 
the Federal Reserve?  The Chair needs the approval of a 
majority of the Federal Reserve Board.  The Secretary of 
Defense?  The Secretary is supervised and directed by the 
President.  On any decision, the Secretary must do as the 
President says.  So too with the Secretary of State, and the 
Secretary of the Treasury, and the Attorney General. 

 

To be sure, the Dodd-Frank Act requires the Director to 
establish and consult with a “Consumer Advisory Board.”  
See id. § 5494.  But the advisory board is just that: advisory.  
Nothing requires the Director to heed the Board’s advice.  
Without the formal authority to prevent unilateral action by the 
Director, the Advisory Board does not come close to equating 
to the check provided by the multi-member structure of 
traditional independent commissions. 
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The Act also, in theory, allows a supermajority of the 

Financial Stability Oversight Council to veto certain 
regulations of the Director.  See id. § 5513.  But by statute, 
the veto power may be used only to prevent regulations (not to 
prevent enforcement actions or adjudications); only when 
two-thirds of the Council members agree; and only when a 
regulation puts “the safety and soundness of the United States 
banking system or the stability of the financial system of the 
United States at risk,” a standard unlikely to be met in practice 
in most cases.  Id. § 5513(c)(3)(B)(ii); see S. Rep. No. 
111-176, at 166 (“The Committee notes that there was no 
evidence provided during its hearings that consumer protection 
regulation would put safety and soundness at risk.”); see also 
Todd Zywicki, The Consumer Financial Protection Bureau: 
Savior or Menace?, 81 Geo. Wash. L. Rev. 856, 875 (2013) 
(“[S]ubstantive checks on the CFPB can be triggered . . . only 
under the extreme circumstance of a severe threat to the safety 
and soundness of the American financial system.  It is likely 
that this extreme test will rarely be satisfied in practice.”); 
Recent Legislation, Dodd-Frank Act Creates the Consumer 
Financial Protection Bureau, 124 Harv. L. Rev. 2123, 2129 
(2011) (“[T]he high standard for vetoing regulations . . . will 
be difficult to establish.”).  The veto power could not have 
been used in this case to override the Director’s determination 
regarding Section 8, for example.  As with the consultation 
requirement, the Act’s limited veto provision falls far short of 
making the CFPB the equivalent of a multi-member 
independent agency. 

 
Finally, the Act technically makes the CFPB part of the 

Federal Reserve for certain administrative purposes.  See, e.g., 
12 U.S.C. § 5491(a); see also id. § 5493.  But that is irrelevant 
to the present analysis because the Federal Reserve may not 
supervise, direct, or remove the Director. 
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In short, when measured in terms of unilateral power, the 

Director of the CFPB is the single most powerful official in the 
entire U.S. Government, other than the President.   Indeed, 
within his jurisdiction, the Director of the CFPB can be 
considered even more powerful than the President.  It is the 
Director’s view of consumer protection law that prevails over 
all others.  In essence, the Director is the President of 
Consumer Finance.  The concentration of massive, unchecked 
power in a single Director marks a departure from settled 
historical practice and makes the CFPB unique among 
traditional independent agencies, as we will now explain. 
 

B 
 
As a single-Director independent agency exercising 

substantial executive authority, the CFPB is the first of its kind 
and a historical anomaly.  Until this point in U.S. history, 
independent agencies exercising substantial executive 
authority have all been multi-member commissions or boards.  
A sample list includes: 

 
• Interstate Commerce Commission (1887) 
• Federal Reserve Board (1913) 
• Federal Trade Commission (1914) 
• U.S. International Trade Commission (1916) 
• Federal Deposit Insurance Corporation (1933) 
• Federal Communications Commission (1934) 
• National Mediation Board (1934) 
• Securities and Exchange Commission (1934) 
• National Labor Relations Board (1935) 
• Federal Maritime Commission (1961) 
• National Transportation Safety Board (1967) 
• National Credit Union Administration (1970) 
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• Occupational Safety and Health Review Commission 
(1970) 

• Postal Regulatory Commission (1970) 
• Consumer Product Safety Commission (1972) 
• Nuclear Regulatory Commission (1974) 
• Federal Energy Regulatory Commission (1977) 
• Federal Mine Safety and Health Review Commission 

(1977) 
• Federal Labor Relations Authority (1978) 
• Merit Systems Protection Board (1978) 
• Defense Nuclear Facilities Safety Board (1988) 
• National Indian Gaming Commission (1988) 
• Chemical Safety and Hazard Investigation Board 

(1990) 
• Surface Transportation Board (1995) 
• Independent Payment Advisory Board (2010).4 

                                                 
4 In general, an agency without a for-cause removal statute is an 

executive agency, not an independent agency, because the President 
can supervise, direct, and remove at will the heads of those agencies.  
That said, in the period from Myers (1926) to Humphrey’s Executor 
(1935), Congress created several multi-member agencies that did not 
include for-cause provisions, apparently because Congress believed 
that Myers had outlawed making agencies independent.  Those 
agencies included the FCC and the SEC.  After Humphrey’s 
Executor, those multi-member agencies were nonetheless treated as 
independent agencies.  Cf. Free Enterprise Fund v. Public 
Company Accounting Oversight Board, 561 U.S. 477, 487 (2010) 
(deciding case on assumption that SEC is an independent agency); 
Wiener v. United States, 357 U.S. 349, 352-54 (1958).  But because 
those agencies’ statutes do not contain express for-cause provisions, 
some suggest that those agencies should be treated as executive 
agencies.  See Kirti Datla & Richard L. Revesz, Deconstructing 
Independent Agencies (and Executive Agencies), 98 Cornell L. Rev. 
769, 834-35 (2013); Note, The SEC Is Not an Independent Agency, 
126 Harv. L. Rev. 781, 801 (2013).  We need not tackle that 
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Have there been any independent agencies headed by a 

single person?  Prior to oral argument, in an effort to be 
comprehensive, the Court issued an order asking the CFPB for 
all historical or current examples it could find of independent 
agencies headed by a single person removable only for cause.  
The CFPB found only three examples: the Social Security 
Administration, the Office of Special Counsel, and the Federal 
Housing Finance Agency.  Tr. of Oral Arg. at 19.  But none 
of the three examples has deep historical roots.  Indeed, the 
Federal Housing Finance Agency was created only in 2008, 
about the same time as the CFPB.  The other two are likewise 
relatively recent.  And those other two have been 
constitutionally contested by the Executive Branch, and they 
do not exercise the core Article II executive power of bringing 
law enforcement actions or imposing fines and penalties 
against private citizens for violation of statutes or agency rules.  
For those reasons, as we will explain, the three examples are 
different in kind from the CFPB and other independent 
agencies such as the FCC, the SEC, and FERC.  Those 
examples therefore do not count for much when weighed 
against the deeply rooted historical practice demonstrating that 
independent agencies are multi-member agencies.  To borrow 
the words of Justice Breyer in Noel Canning, as compared to 
the settled historical practice, “we regard these few scattered 
examples as anomalies.”  NLRB v. Noel Canning, 134 S. Ct. 
2550, 2567, slip op. at 21 (2014); see also Free Enterprise 
Fund v. Public Company Accounting Oversight Board, 561 
U.S. 477, 505-06 (2010). 

 

                                                                                                     
question in this case and do not imply an answer one way or the other 
about the executive or independent status of the multi-member 
agencies without express for-cause removal provisions. 
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First, the CFPB cited and primarily relied on the example 
of the Social Security Administration, which is an independent 
agency headed by a single Social Security Commissioner.  
See 42 U.S.C. §§ 901(a), 902(a).  But the current structure of 
the agency is relatively recent.  The Social Security 
Administration long existed first as a multi-member 
independent agency and then as a single-Director executive 
agency within various executive departments, most recently 
the Department of Health and Human Services.  Only in 1994 
did Congress change the Social Security Administration to a 
single-Director independent agency.  Importantly, when the 
agency structure was altered in 1994, President Clinton issued 
a signing statement expressing his view that the change in the 
agency’s structure was constitutionally problematic.  See 
President William J. Clinton, Statement on Signing the Social 
Security Independence and Program Improvements Act of 
1994, 2 Pub. Papers 1471, 1472 (Aug. 15, 1994).  The status 
of that agency’s structure therefore is constitutionally 
contested.  In those circumstances, the historical precedent 
counts for little because it is not settled.  Cf. Noel Canning, 
134 S. Ct. at 2563-64, 2567, slip op. at 14-15, 20-21 
(discounting prior example of appointments during “fictitious” 
inter-session recess because of Senate Committee’s strong 
opposition to those appointments); INS v. Chadha, 462 U.S. 
919, 942 n.13 (1983) (discounting prior statutory legislative 
veto provisions because Presidents had objected to those 
provisions).  If anything, when considered against the “settled 
practice,” the Social Security example only highlights the 
“anomal[y]” of an independent agency headed by a single 
person.  Noel Canning, 134 S. Ct. at 2567, slip op. at 21. 

 
Moreover, the Social Security Administration is not a 

precedent for the CFPB because the Social Security 
Commissioner does not possess unilateral authority to bring 
law enforcement actions against private citizens, which is the 
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core of the executive power and the primary threat to 
individual liberty posed by executive power.  See Morrison v. 
Olson, 487 U.S. 654, 706 (1988) (Scalia, J., dissenting).  The 
Social Security Administration does not have unilateral power 
to impose fines or penalties on private citizens in Social 
Security benefits cases.  Instead, the bulk of the Social 
Security Administration’s authority involves supervision of the 
adjudication of private claims for benefits.  Although the 
agency does possess limited power to seek civil sanctions 
against those who file improper claims, the Commissioner may 
initiate such a proceeding “only as authorized by the Attorney 
General” – who is an executive officer accountable to the 
President.  42 U.S.C. § 1320a-8(b). 

 
Second, the CFPB also cited the example of the Office of 

Special Counsel, an independent agency headed by a single 
Special Counsel.  The Office has a narrow jurisdiction and 
mainly enforces certain personnel rules against government 
employers and employees, such as the prohibition against 
improper political activity by government employees.  Like 
the Social Security Administration, the Office of Special 
Counsel lacks deep historical roots.  Its single-Director 
structure was established in 1978.  Also like the Social 
Security Administration, the constitutionality of the Special 
Counsel has been contested since its creation.  Under 
President Carter, the Department of Justice opined that the 
Special Counsel “must be removable at will by the President” 
and expressed opposition to a for-cause removal restriction for 
the Special Counsel.  Memorandum Opinion for the General 
Counsel, Civil Service Commission, 2 Op. O.L.C. 120, 120 
(1978).  When Congress passed subsequent legislation 
regarding the Office of Special Counsel, President Reagan 
vetoed the bill due to “serious constitutional concerns” about 
the Office’s status as an independent agency.  See President 
Ronald Reagan, Memorandum of Disapproval on a Bill 
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Concerning Whistleblower Protection, 2 Pub. Papers 1391, 
1392 (Oct. 26, 1988).  The history of the Office of Special 
Counsel confirms what one Special Counsel himself has 
acknowledged: the agency is “a controversial anomaly in the 
federal system.”  K. William O’Connor, Foreword to SHIGEKI 
J. SUGIYAMA, PROTECTING THE INTEGRITY OF THE MERIT 
SYSTEM: A LEGISLATIVE HISTORY OF THE MERIT SYSTEM 
PRINCIPLES, PROHIBITED PERSONNEL PRACTICES AND THE 
OFFICE OF THE SPECIAL COUNSEL, at v (1985).  The status of 
the agency remains constitutionally contested and does not 
supply a persuasive historical precedent for the CFPB’s 
structure.  Cf. Noel Canning, 134 S. Ct. at 2563-64, 2567, slip 
op. at 14-15, 20-21; Chadha, 462 U.S. at 942 n.13. 
 

Moreover, the Office of Special Counsel is not a precedent 
for the CFPB because the Office of Special Counsel is 
primarily responsible for enforcing personnel laws against 
government agencies and government employees.  Unlike the 
CFPB, the Office of Special Counsel does not have authority to 
enforce laws against private citizens, and does not have power 
to impose fines and penalties on private citizens.5 

 

                                                 
5 Because the Social Security Administration and the Office of 

Special Counsel do not exercise the core executive power of 
bringing law enforcement actions and because they have narrow 
jurisdiction, a holding invalidating the single-Director structure of 
the CFPB would not necessarily invalidate the single-Director 
structure of the Social Security Administration and the Office of 
Special Counsel.  That said, if those two agencies are 
unconstitutionally structured, the remedy would presumably be the 
same remedy as in Free Enterprise Fund: severing the for-cause 
provision so that the agencies would continue to fully operate, albeit 
as traditional executive agencies rather than independent agencies.  
Cf. infra pp. 65-69.  We do not address those questions here.   
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Third, the CFPB cited Congress’s 2008 creation of a 
single head of the new Federal Housing Finance Agency.  See 
Housing and Economic Recovery Act of 2008, Pub. L. No. 
110-289, § 1101, 122 Stat. 2654, 2662 (codified at 12 U.S.C. 
§§ 4511-4512).  That agency is a contemporary of the CFPB 
and merely raises the same question we confront here.  A 
body created only in 2008 obviously does not constitute a 
historical precedent for the CFPB. 
 

Although not a regulatory agency precedent and not an 
example cited by the CFPB as precedent for its single-Director 
structure (for good reason), there is at least one other modern 
example of an independent entity headed by one person.  It is 
the now-defunct independent counsel law that was upheld in 
Morrison v. Olson,  487 U.S. 654 (1988).  But that decision 
did not expressly consider whether an independent agency 
could be headed by a single director.  The independent 
counsel, moreover, had only a limited jurisdiction for 
particular defined investigations.  Id. at 671-72.  In addition, 
the independent counsel experiment ended with nearly 
universal consensus that the experiment had been a mistake 
and that Justice Scalia had been right back in 1988 to view the 
independent counsel system as an unconstitutional departure 
from historical practice and a serious threat to individual 
liberty.  See id. at 699 (Scalia, J., dissenting) (“this wolf 
comes as a wolf”); see also Stanford Lawyer, Spring 2015, at 4 
(quoting Justice Kagan’s statement that Justice Scalia’s dissent 
in Morrison is “one of the greatest dissents ever written and 
every year it gets better”).  The independent counsel 
experience, if anything, strongly counsels caution with respect 
to single-Director independent agencies.6 

                                                 
6 Some have suggested that the CFPB Director is similar to the 

Comptroller of the Currency.  But unlike the Director, the 
Comptroller is not independent.  The Comptroller is removable at 
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So that’s all the CFPB has, and that’s not much.  As 

Justice Breyer stated when facing a similar (actually, a more 
robust) historical record in Noel Canning, the few examples 
offered by the CFPB are “anomalies.”  134 S. Ct. at 2567, slip 
op. at 21.  Or as the Court put it in Free Enterprise Fund when 
confronting a novel structure, a “handful of isolated” examples 
does not count for much when assessed against an otherwise 
settled historical practice.  561 U.S. at 505.  To be sure, in 
“all the laws enacted since 1789, it is always possible that 
Congress” created some other independent agencies like the 
CFPB “that exercise[] traditional executive functions” but are 
headed by single Directors.  Free Enterprise Fund v. Public 
Company Accounting Oversight Board, 537 F.3d 667, 699 n.8 
(D.C. Cir. 2008) (Kavanaugh, J., dissenting); see also Noel 
Canning, 134 S. Ct. at 2567, slip op. at 21 (“There may be 
others of which we are unaware.”).  But “the research of the 
parties and the Court has not found such a needle in the 
haystack.”  Free Enterprise Fund, 537 F.3d at 699 n.8 
(Kavanaugh, J., dissenting).  “Even if such an example were 
uncovered,” there is no question that this kind of 
single-Director independent agency “has been rare at best.”  
Id.   

 
The bottom line is that there is no settled historical 

practice of independent agencies headed by single Directors 
who possess the substantial executive authority that the 
Director of the CFPB enjoys.  The CFPB is exceptional in our 
constitutional structure and unprecedented in our constitutional 
history.  See Who’s Watching the Watchmen? Oversight of the 
                                                                                                     
will by the President.  See 12 U.S.C. § 2 (“The Comptroller of the 
Currency shall be appointed by the President, by and with the advice 
and consent of the Senate, and shall hold his office for a term of five 
years unless sooner removed by the President, upon reasons to be 
communicated by him to the Senate.”). 

Appendix Item 1

45

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight

rjohanse
Highlight



35 

 

Consumer Financial Protection Bureau: Hearing Before the 
Subcomm. on TARP, Financial Services and Bailouts of Public 
and Private Programs of the H. Comm. on Oversight and 
Government Reform, 112th Cong. 77 (2011) (statement of 
Andrew Pincus) (“Dodd-Frank sets up for the Bureau an 
unprecedented structure that consolidates more power in the 
director than in the head of any other agency that regulates 
private individuals and entities.”); Recent Legislation, 
Dodd-Frank Act Creates the Consumer Financial Protection 
Bureau, 124 Harv. L. Rev. 2123, 2130 (2011) (“[T]he CFPB’s 
design is troubling because of its unprecedented nature.”); 
Note, Independence, Congressional Weakness, and the 
Importance of Appointment: The Impact of Combining 
Budgetary Autonomy with Removal Protection, 125 Harv. L. 
Rev. 1822, 1824 n.15 (2012) (CFPB’s lack of a multi-member 
board is “atypical for independent agencies and will amplify 
the Director’s independence”); Todd Zywicki, The Consumer 
Financial Protection Bureau: Savior or Menace? 81 Geo. 
Wash. L. Rev. 856, 899 (2013) (“[T]he agency structure 
Congress chose for the CFPB – a single-director structure, 
devoid of accountability, and with vast, ill-defined powers – 
appears to be unique in recent American history.”).7 

 
 
 
 

                                                 
7 The historical practice is further illustrated by the quorum 

provisions that are applicable to independent agencies.  Those 
quorum provisions reinforce the settled understanding that 
independent agencies are to have multiple members.  Cf. New 
Process Steel, L.P. v. NLRB, 560 U.S. 674 (2010); Marshall J. Breger 
& Gary J. Edles, Established by Practice: The Theory and Operation 
of Independent Federal Agencies, 52 Admin. L. Rev. 1111, 1182 & 
app. (2000) (summarizing independent agency quorum 
requirements). 
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C 
 

The CFPB’s departure from historical practice matters.  
A long line of Supreme Court precedent tells us that history 
and tradition are important guides in separation of powers 
cases that, like this one, are not resolved by the constitutional 
text alone.  As Justice Breyer wrote for the Supreme Court in 
Noel Canning, the “longstanding practice of the government 
can inform our determination of what the law is.”  NLRB v. 
Noel Canning, 134 S. Ct. 2550, 2560, slip op. at 7 (2014) 
(internal quotation marks and citation omitted).  Justice 
Breyer quoted James Madison’s statement that it was “foreseen 
at the birth of the Constitution, that difficulties and differences 
of opinion might occasionally arise in expounding terms & 
phrases necessarily used in such a charter . . . and that it might 
require a regular course of practice to liquidate & settle the 
meaning of some of them.”  Id., slip op. at 8 (internal 
quotation marks omitted).  Justice Breyer explained, 
moreover, that the Court “has treated practice as an important 
interpretive factor even when the nature or longevity of that 
practice is subject to dispute, and even when that practice 
began after the founding era.”  Id., slip op. at 7-8. 

 
All of this, Justice Breyer stated, is “neither new nor 

controversial.”  Id., slip op. at 7.  Consider the following: 
 
• “In separation-of-powers cases this Court has often put 

significant weight upon historical practice.”  
Zivotofsky v. Kerry, 135 S. Ct. 2076, 2091, slip op. at 
20 (2015) (internal quotation marks omitted) (quoting 
Noel Canning, 134 S. Ct. at 2559, slip op. at 6). 

• “We therefore conclude, in light of historical practice, 
that a recess of more than 3 days but less than 10 days is 
presumptively too short to fall within the Clause.”  
Noel Canning, 134 S. Ct. at 2567, slip op. at 21. 
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• “Perhaps the most telling indication of the severe 
constitutional problem with the [agency] is the lack of 
historical precedent for this entity.”  Free Enterprise 
Fund v. Public Company Accounting Oversight Board, 
561 U.S. 477, 505 (2010) (internal quotation marks 
omitted). 

• “[W]hen we face difficult questions of the 
Constitution’s structural requirements, longstanding 
customs and practices can make a difference.”  
Commonwealth of Puerto Rico v. Sanchez Valle, 136 S. 
Ct. 1863, 1884, slip op. at 13 (2016) (Breyer, J., 
dissenting). 

• “[T]raditional ways of conducting government give 
meaning to the Constitution.”  Mistretta v. United 
States, 488 U.S. 361, 401 (1989) (internal quotation 
marks and alteration omitted) (quoting Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) 
(Frankfurter, J., concurring)). 

• “Deeply embedded traditional ways of conducting 
government cannot supplant the Constitution or 
legislation, but they give meaning to the words of a text 
or supply them.”  Youngstown, 343 U.S. at 610 
(Frankfurter, J., concurring). 

• “A legislative practice such as we have here, evidenced 
not by only occasional instances, but marked by the 
movement of a steady stream for a century and a half of 
time, goes a long way in the direction of proving the 
presence of unassailable ground for the 
constitutionality of the practice, to be found in the 
origin and history of the power involved, or in its 
nature, or in both combined.”  United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 327-28 
(1936). 

• “Long settled and established practice is a 
consideration of great weight in a proper interpretation 
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of constitutional provisions of this character.”  The 
Pocket Veto Case, 279 U.S. 655, 689 (1929). 

• “Such long practice under the pardoning power and 
acquiescence in it strongly sustains the construction it 
is based on.”  Ex parte Grossman, 267 U.S. 87, 118-19 
(1925). 

• “[A] page of history is worth a volume of logic.”  New 
York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921). 

• “[I]n determining the meaning of a statute or the 
existence of a power, weight shall be given to the usage 
itself – even when the validity of the practice is the 
subject of investigation.”  United States v. Midwest 
Oil Co., 236 U.S. 459, 473 (1915). 

• “[W]here there is ambiguity or doubt [in the words of 
the Constitution], or where two views may well be 
entertained, contemporaneous and subsequent practical 
construction are entitled to the greatest weight.”  
McPherson v. Blacker, 146 U.S. 1, 27 (1892). 

• “[A] doubtful question, one on which human reason 
may pause, and the human judgment be suspended, in 
the decision of which the great principles of liberty are 
not concerned, but the respective powers of those who 
are equally the representatives of the people, are to be 
adjusted; if not put at rest by the practice of the 
government, ought to receive a considerable 
impression from that practice.”  McCulloch v. 
Maryland, 17 U.S. 316, 401 (1819). 

 
Stated simply, in separation of powers cases not resolved 

by the constitutional text alone, historical practice matters a 
great deal in defining the constitutional limits on the Executive 
and Legislative Branches.8   The Supreme Court’s recent 

                                                 
8 The Supreme Court has heavily relied on historical practice as 

a guide not just in separation of powers cases, but also in federalism 
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decisions in Noel Canning and Free Enterprise Fund illustrate 
how the Court considers historical practice in this context.9 

                                                                                                     
cases.  In several federalism cases in the last 25 years, the Court has 
invalidated novel congressional statutes that alter the traditional 
federal-state balance.  See New York v. United States, 505 U.S. 144, 
177 (1992) (“The take title provision appears to be unique.  No 
other federal statute has been cited which offers a state government 
no option other than that of implementing legislation enacted by 
Congress.”); Printz v. United States, 521 U.S. 898, 905 (1997) (“[I]f, 
as petitioners contend, earlier Congresses avoided use of this highly 
attractive power, we would have reason to believe that the power 
was thought not to exist.”); Alden v. Maine, 527 U.S. 706, 744 
(1999) (“Not only were statutes purporting to authorize private suits 
against nonconsenting States in state courts not enacted by early 
Congresses; statutes purporting to authorize such suits in any forum 
are all but absent from our historical experience. . . . The provisions 
of the FLSA at issue here, which were enacted in the aftermath of 
Parden, are among the first statutory enactments purporting in 
express terms to subject nonconsenting States to private suits.”); 
United States v. Windsor, 133 S. Ct. 2675, 2692, slip op. at 18-19 
(2013) (“DOMA, because of its reach and extent, departs from this 
history and tradition of reliance on state law to define marriage.”); cf. 
National Federation of Independent Business v. Sebelius, 132 S. Ct. 
2566, 2586, slip op. at 18 (2012) (binding opinion of Roberts, C.J.) 
(“But Congress has never attempted to rely on that power to compel 
individuals not engaged in commerce to purchase an unwanted 
product.”); id. at 2649, slip op. at 14 (joint dissent of Scalia, 
Kennedy, Thomas, and Alito, JJ.) (“[T]he relevant history is not that 
Congress has achieved wide and wonderful results through the 
proper exercise of its assigned powers in the past, but that it has 
never before used the Commerce Clause to compel entry into 
commerce.”). 

9 Of course, if the constitutional text is sufficiently clear, then 
the existence of any historical practice departing from that text is not 
persuasive.  See, e.g., INS v. Chadha, 462 U.S. 919, 944-46 (1983); 
Powell v. McCormack, 395 U.S. 486, 546-47 (1969).  Here, the 
question concerns the scope of Humphrey’s Executor – which, 
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In Noel Canning, the Supreme Court speaking through 

Justice Breyer stressed the importance of history when 
assessing the constitutionality of a novel practice – in that case, 
Presidential recess appointments in Senate recesses of fewer 
than 10 days.  The Court said:  “Long settled and established 
practice is a consideration of great weight in a proper 
interpretation of constitutional provisions regulating the 
relationship between Congress and the President.”  Noel 
Canning, 134 S. Ct. at 2559, slip op. at 7 (internal quotation 
marks and alteration omitted).  Based on that history, the 
Supreme Court ruled that a Senate recess of “less than 10 days 
is presumptively too short” for constitutional purposes.  Id. at 
2567, slip op. at 21.  Importantly, the text of the Constitution 
did not draw any such 10-day line.  But the historical practice 
between the President and the Senate had settled on a 10-day 
line. 

 
In ruling out recess appointments in recesses of fewer than 

10 days, the Noel Canning Court stated that it had “not found a 
single example of a recess appointment made during an 
intra-session recess that was shorter than 10 days.”  Id. at 
2566, slip op. at 20.  The Court explained that the “lack of 
examples suggests that the recess-appointment power is not 
needed in that context.”  Id.  Although the Court did find “a 
few historical examples of recess appointments made during 
inter-session recesses shorter than 10 days,” the Court stated:  
“But when considered against 200 years of settled practice, we 

                                                                                                     
depending on one’s perspective, requires either an analysis of a 
court-created exception to Article II or an analysis of ambiguous 
constitutional text in Articles I and II.  Either way, in resolving 
those kinds of separation of powers questions, history and tradition 
play a critical role.  See Noel Canning, 134 S. Ct. at 2559-60, slip 
op. at 6-8; Free Enterprise Fund, 561 U.S. at 505-06. 
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regard these few scattered examples as anomalies.”  Id. at 
2567, slip op. at 20-21. 

 
According to the Court, therefore, allowing recess 

appointments in Senate recesses of fewer than 10 days would 
depart from the settled historical practice and alter the relative 
powers of the President and Senate over appointments.  So, 
too, disallowing recess appointments in Senate recesses of 10 
or more days would depart from settled historical practice.  In 
Noel Canning, the Supreme Court therefore converted that 
historical 10-day practice into a constitutional rule.10 
 

The Supreme Court engaged in the same kind of 
history-based analysis in Free Enterprise Fund.  Independent 
agency heads are ordinarily removable for cause by the 
President.  In that case, however, the new Accounting 
Oversight Board’s members were removable only for cause by 
the Commissioners of the SEC, and the SEC Commissioners in 
turn were understood to be removable only for cause by the 

                                                 
10 Justice Scalia concurred in the judgment for four Justices in 

Noel Canning, arguing as relevant here that the text of the 
Constitution rendered intra-session recess appointments 
unconstitutional even in Senate recesses of 10 or more days.  But 
Justice Scalia did not disagree with the Court’s claim that historical 
practice often matters in separation of powers cases, which is the 
relevant point for our purposes.  See Noel Canning, 134 S. Ct. at 
2594, slip op. at 5 (Scalia, J., concurring in the judgment) (“Of 
course, where a governmental practice has been open, widespread, 
and unchallenged since the early days of the Republic, the practice 
should guide our interpretation of an ambiguous constitutional 
provision.”).  Rather, Justice Scalia stated that the constitutional 
text in that case was sufficiently clear and dispositive that resort to 
historical practice was unnecessary and unwarranted.  See id. at 
2592, slip op. at 2; see generally John F. Manning, Separation of 
Powers as Ordinary Interpretation, 124 Harv. L. Rev. 1939 (2011). 
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President.  In other words, there were two levels of for-cause 
removal between the President and the Accounting Oversight 
Board.   

 
The Supreme Court drew a line between one level of 

for-cause removal, which was the structure of traditional 
independent agencies, and two levels of for-cause removal, the 
novel structure of the new Accounting Oversight Board.  See 
Free Enterprise Fund, 561 U.S. at 484.  The Court ruled that 
the latter was unconstitutional.  The Court drew that line in 
part because historical practice had settled on one level of 
for-cause removal for a President to remove the head of an 
independent agency.  There were at most “only a handful of 
isolated” precedents for the new Board.  Id. at 505.  The vast 
majority of the extant independent agencies had only one level 
of for-cause removal.  And as the Court noted, there was a 
meaningful difference between one level of for-cause removal 
and two levels of for-cause removal in terms of an agency’s 
insulation from Presidential control.  See id. at 495-96.  
Therefore, the Court invalidated the structure of the new 
Board.11 

 
Those two cases well illustrate the broader jurisprudential 

principle long applied by the Supreme Court:  In separation of 
powers cases not resolved by the constitutional text alone, 
historical practice matters. 

 
 

                                                 
11 Justice Breyer dissented for four Justices in Free Enterprise 

Fund.  But importantly, he dissented not because he disagreed with 
the Court’s point that historical practice matters, but rather primarily 
because he did not see a meaningful difference – in practical, 
analytical, or constitutional terms – between one and two levels of 
for-cause removal.  See Free Enterprise Fund, 561 U.S. at 525-26 
(Breyer, J., dissenting). 

Appendix Item 1

53

jmaloney
Highlight

jmaloney
Highlight



43 

 

D 
 

The CFPB marks a major departure from the settled 
historical practice requiring multi-member bodies at the helm 
of independent agencies.  Because this case is not resolved 
solely by the constitutional text, at least as the text was 
interpreted in Humphrey’s Executor, the CFPB’s departure 
from historical practice matters to the analysis.  And the 
departure from historical practice matters even more in this 
instance because this departure from historical practice 
threatens individual liberty.  The historical practice of 
structuring independent agencies as multi-member 
commissions or boards is the historical practice for a reason:  
It reflects a deep and abiding concern for safeguarding the 
individual liberty protected by the Constitution. 

 
“The Framers recognized that, in the long term, structural 

protections against abuse of power were critical to preserving 
liberty.”  Bowsher v. Synar, 478 U.S. 714, 730 (1986); see 
also id. at 721 (“The declared purpose of separating and 
dividing the powers of government, of course, was to ‘diffus[e] 
power the better to secure liberty.’”) (quoting Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) 
(Jackson, J., concurring)).  When describing Article II, Justice 
Scalia put the point this way:  “The purpose of the separation 
and equilibration of powers in general, and of the unitary 
Executive in particular, was not merely to assure effective 
government but to preserve individual freedom.”  Morrison v. 
Olson, 487 U.S. 654, 727 (1988) (Scalia, J., dissenting). 

 
The basic constitutional concern with independent 

agencies is that the agencies are unchecked by the President, 
the official who is accountable to the people and who is made 
responsible by Article II for the exercise of executive power.  
Recognizing the broad and unaccountable power wielded by 
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independent agencies, Congress has traditionally required 
multi-member bodies at the helm of independent agencies.  In 
the absence of Presidential control, the multi-member structure 
of independent agencies acts as a critical substitute check on 
the excesses of any individual independent agency head – a 
check that helps to prevent arbitrary decisionmaking and abuse 
of power, and thereby to protect individual liberty.   

 
But this new agency, the CFPB, lacks that critical check 

and structural constitutional protection.  And the lack of the 
traditional safeguard threatens the individual liberty protected 
by the Constitution’s separation of powers.   

 
How do multi-member independent agencies fare better 

than single-Director independent agencies in protecting 
individual liberty?  As compared to single-Director 
independent agencies, multi-member independent agencies 
help prevent arbitrary decisionmaking and abuses of power, 
and thereby help protect individual liberty, because they do not 
concentrate power in the hands of one individual.  The point is 
simple but profound.  In a multi-member independent agency, 
no single commissioner or board member possesses authority 
to do much of anything.  Before the agency can infringe your 
liberty in some way – for example, initiating an enforcement 
action against you or issuing a rule that affects your liberty or 
property – a majority of commissioners must agree.  That in 
turn makes it harder for the agency to infringe your liberty.  
As the current Chair of the Federal Trade Commission has 
explained, it takes “a consensus decision of at least a majority 
of commissioners to authorize, or forbear from, action.”  
Edith Ramirez, The FTC: A Framework for Promoting 
Competition and Protecting Consumers, 83 Geo. Wash. L. 
Rev. 2049, 2053 (2015).  In a multi-member agency, even 
though each individual commissioner is not accountable to or 
checked by the President, each commissioner is at least still 
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accountable to his or her fellow commissioners and needs the 
assent of a majority of commissioners to take significant 
action.   

 
In addition, unlike single-Director independent agencies, 

multi-member independent agencies “can foster more 
deliberative decision making.”  Kirti Datla & Richard L. 
Revesz, Deconstructing Independent Agencies (and Executive 
Agencies), 98 Cornell L. Rev. 769, 794 (2013).  Relatedly, 
multi-member independent agencies benefit from diverse 
perspectives and different points of view among the 
commissioners and board members.  The multiple voices and 
perspectives make it more likely that the costs and downsides 
of proposed decisions will be more fully ventilated.  See 
Marshall J. Breger & Gary J. Edles, Established by Practice: 
The Theory and Operation of Independent Federal Agencies, 
52 Admin. L. Rev. 1111, 1113 (2000) (independent agencies 
“are also multi-member organizations, a fact that tends toward 
accommodation of diverse or extreme views through the 
compromise inherent in the process of collegial 
decisionmaking”); Jacob E. Gersen, Administrative Law Goes 
to Wall Street: The New Administrative Process, 65 Admin. L. 
Rev. 689, 696 (2013) (“[A] multimember board allows for a 
representation of divergent interests in a way that a single 
decisionmaker simply cannot.”); Glen O. Robinson, On 
Reorganizing the Independent Regulatory Agencies, 57 Va. L. 
Rev. 947, 963 (1971) (“It is not bipartisanship as such that is 
important; it is rather the safeguards and balanced viewpoint 
that can be provided by plural membership.”); cf. Harry T. 
Edwards, The Effects of Collegiality on Judicial Decision 
Making, 151 U. Pa. L. Rev. 1639, 1645 (2003) (“[C]ollegiality 
plays an important part in mitigating the role of partisan 
politics and personal ideology by allowing judges of differing 
perspectives and philosophies to communicate with, listen to, 
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and ultimately influence one another in constructive and 
law-abiding ways.”). 

 
In short, the deliberative process and multiple viewpoints 

in a multi-member independent agency can help ensure that an 
agency does not wrongly bring an enforcement action or adopt 
rules that unduly infringe individual liberty. 

 
As compared to a single-Director structure, a 

multi-member independent agency also helps to avoid 
arbitrary decisionmaking and to protect individual liberty 
because the multi-member structure – and its inherent 
requirement for compromise and consensus – will tend to lead 
to decisions that are not as extreme, idiosyncratic, or otherwise 
off the rails.  Cf. Stephen M. Bainbridge, Why a Board?  
Group Decisionmaking in Corporate Governance, 55 Vand. L. 
Rev. 1, 12-19 (2002) (summarizing experimental evidence 
finding group decisionmaking to be superior to individual 
decisionmaking).  A multi-member independent agency can 
only go as far as the middle vote is willing to go.  Conversely, 
under a single-Director structure, an agency’s policy goals 
“will be subject to the whims and idiosyncratic views of a 
single individual.”  Joshua D. Wright, The 
Antitrust/Consumer Protection Paradox: Two Policies at War 
with Each Other, 121 Yale L.J. 2216, 2260 (2012) (internal 
quotation marks omitted); cf. Recent Legislation, Dodd-Frank 
Act Creates the Consumer Financial Protection Bureau, 124 
Harv. L. Rev. 2123, 2128 (2011) (multi-member commission 
structure “reduces the variance of policy and improves 
accuracy through aggregation”); Michael B. Rappaport, Essay, 
Replacing Independent Counsels with Congressional 
Investigations, 148 U. Pa. L. Rev. 1595, 1601 n.17 (2000) 
(“[I]ndependent agencies tend to be headed by multimember 
commissions, which function to prevent aberrant 
actions . . . .”). 
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Relatedly, as compared to a single-Director independent 

agency, a multi-member independent agency provides the 
added benefit of “a built-in monitoring system for interests on 
both sides because that type of body is more likely to produce a 
dissent if the agency goes too far in one direction.”  Rachel E. 
Barkow, Insulating Agencies: Avoiding Capture Through 
Institutional Design, 89 Tex. L. Rev. 15, 41 (2010).  A 
dissent, in turn, can serve “as a ‘fire alarm’ that alerts Congress 
and the public at large that the agency’s decision might merit 
closer scrutiny.”  Id.; see also Dodd-Frank Act Creates the 
Consumer Financial Protection Bureau, 124 Harv. L. Rev. at 
2128 (the “presence of dissenters” in agency proceedings 
“provides new information and forces the proponent to 
articulate a coherent rationale, thus acting as a constraining 
force”). 
 

Moreover, multi-member independent agencies are better 
structured than single-Director independent agencies to guard 
against “capture” of – that is, undue influence over – the 
independent agencies by regulated entities or interest groups, 
for example.  As then-Professor Elizabeth Warren noted in 
her original proposal for a multi-member consumer protection 
agency:  “With every agency, the fear of regulatory capture is 
ever-present.”  Elizabeth Warren, Unsafe at Any Rate: If It’s 
Good Enough for Microwaves, It’s Good Enough for 
Mortgages. Why We Need a Financial Product Safety 
Commission, Democracy, Summer 2007, at 8, 18.  Capture 
can infringe individual liberty because capture can prevent a 
neutral, impartial agency assessment of what rules to issue and 
what enforcement actions to undertake.  In a multi-member 
agency, however, the capturing parties “must capture a 
majority of the membership rather than just one individual.”  
Lisa Schultz Bressman & Robert B. Thompson, The Future of 
Agency Independence, 63 Vand. L. Rev. 599, 611 (2010); see 
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also ROBERT E. CUSHMAN, THE INDEPENDENT REGULATORY 
COMMISSIONS 153 (Octagon Books 1972) (1941) (noting, in 
reference to Federal Reserve Act of 1913, that it “seemed 
easier to protect a board from political control than to protect a 
single appointed official”); Barkow, Insulating Agencies, 89 
Tex. L. Rev. at 38 (“[O]nly one person at the apex can also 
mean that the agency is more easily captured.”); Robinson, On 
Reorganizing the Independent Regulatory Agencies, 57 Va. L. 
Rev. at 962 (“[T]he single administrator may be more 
vulnerable” to interest group pressures “because he provides a 
sharper focus for the concentration of special interest power 
and influence.”). 
 

Importantly, all of those features and benefits of 
multi-member independent agencies are not merely accidental 
or coincidental byproducts.  Those points were in the minds of 
the Members of Congress who helped launch independent 
agencies.  For example, Senator Newlands, the sponsor of the 
legislation creating the Federal Trade Commission, 
emphasized the need for a commission rather than a single 
Director:  “If only powers of investigation and publicity are 
given[,] a single-headed organization, like the Bureau of 
Corporations, might be the best for the work; but if judgment 
and discretion are to be exercised, or if we have in 
contemplation the exercise of any corrective power hereafter, 
or if the broad ends above outlined are to be attained, it seems 
to me that a commission is required.”  51 Cong. Rec. 11,092 
(1914).  In his leading study of independent commissions, 
Robert Cushman, former staff member of President Franklin 
Roosevelt’s Committee on Administrative Management, 
analyzed the creation of the Federal Trade Commission and 
explained:  “The two ideas, a commission and independence 
for the commission, were inextricably bound together.  At no 
point was it proposed that a commission ought to be set up 
unless it be independent or that an independent officer should 
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be created rather than a commission.”  CUSHMAN, THE 
INDEPENDENT REGULATORY COMMISSIONS, at 188; see also 
THE PRESIDENT’S COMMITTEE ON ADMINISTRATIVE 
MANAGEMENT, REPORT OF THE COMMITTEE WITH STUDIES OF 
ADMINISTRATIVE MANAGEMENT IN THE FEDERAL 
GOVERNMENT 216 (1937) (noting “popular belief that 
important rule-making functions ought to be performed by a 
group rather than by a single officer, by a commission rather 
than by a department head” as one reason “for the 
establishment of independent regulatory agencies”). 

 
Examining the consistent historical practice here, we can 

see, moreover, that the consistent historical practice reflects the 
deep values of the Constitution.  The Constitution as a whole 
embodies the bedrock principle that dividing power among 
multiple entities and persons helps protect individual liberty.  
The Framers created a federal system with the national power 
divided among three branches.  The Framers “viewed the 
principle of separation of powers as the absolutely central 
guarantee of a just Government.”  Morrison v. Olson, 487 
U.S. at 697 (Scalia, J., dissenting). 

 
And to protect liberty, the same kind of checks and 

balances principle also influenced how the Framers allocated 
power within the three national branches.  For example, the 
Framers divided the Legislative Branch into two houses, each 
with multiple members.  No one person operates as the 
Legislator-in-Chief.  Rather, 535 Members of Congress do so, 
divided among two Houses.  Likewise, the Framers 
established “one supreme Court” composed of multiple 
“Judges” rather than a single judge.  No one person operates 
as the lone Justice of the Supreme Court.  Rather, the Court 
consists of one Chief Justice and several Associate Justices, all 
of whom have equal votes on cases.  “Even a cursory 
examination of the Constitution reveals the influence of 
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Montesquieu’s thesis that checks and balances were the 
foundation of a structure of government that would protect 
liberty.”  Bowsher, 478 U.S. at 722. 
 

Of course, the one exception to the Constitution’s division 
of power among multiple parties within the branches is the 
President, who is the lone head of the entire Executive Branch.  
But the President is the exception that proves the rule.  For 
starters, the Framers were concerned that dividing the 
executive power among multiple individuals would render the 
Executive Branch too weak as compared to the more 
formidable Legislative Branch.  See THE FEDERALIST NO. 48, 
at 309-10 (James Madison) (Clinton Rossiter ed., 1961) (“[I]t 
is against the enterprising ambition” of the Legislative Branch 
“that the people ought to indulge all their jealousy and exhaust 
all their precautions.  The legislative department derives a 
superiority in our governments . . . .”).  The Framers sought 
“energy in the executive.”  THE FEDERALIST NO. 70, at 424 
(Alexander Hamilton). 
 

At the same time, the Framers certainly recognized the 
risk that a single President could lead to tyranny or arbitrary 
decisionmaking.  To mitigate the risk to liberty from a single 
President, the Framers ensured that the President had “a due 
dependence on the people.”  Id.  The President is nationally 
elected by the people.  In choosing the President, “the whole 
Nation has a part, making him the focus of public hopes and 
expectations.”  Youngstown, 343 U.S. at 653 (Jackson, J., 
concurring).  Presidential candidates are put through the 
wringer precisely because of the power they may someday 
wield.  In other words, the Framers concentrated executive 
power in a single President on the condition that the President 
would be nationally elected and nationally accountable. 
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The President is therefore the exception to the ordinary 
constitutional practice of dividing power among multiple 
entities and persons.  Apart from the President, the 
Constitution reflects the basic commonsense principle that 
multi-member bodies – the House, the Senate, the Supreme 
Court – do better than single-member bodies in avoiding 
arbitrary decisionmaking and abuses of power, and thereby 
protecting individual liberty.  That background constitutional 
principle further supports the conclusion here that a 
single-Director independent agency lies outside the norm and 
poses a risk to individual liberty.  After all, the Director of the 
CFPB is not elected by the people and is of course not remotely 
comparable to the President in terms of accountability to the 
people. 
 

Having identified the ways in which multi-member 
independent agencies surpass single-Director independent 
agencies in protecting liberty, we must acknowledge that 
multi-member independent agencies do not always meet that 
potential.  For example, some members of multi-member 
independent agencies may occasionally move in lockstep, 
thereby diminishing the benefits of multi-member bodies.  It 
can be harder to find five highly qualified commissioners than 
just one highly qualified commissioner.  Moreover, 
multi-member bodies are often not as efficient as 
single-headed agencies and can be beset by contentious 
relations among the members.  See Breger & Edles, 
Established by Practice, 52 Admin. L. Rev. at 1181 (“even a 
single member” can throw a wrench into the works); Datla & 
Revesz, Deconstructing Independent Agencies, 98 Cornell L. 
Rev. at 794 (“The downside that accompanies increased 
deliberation is the slowness inherent in group action.”) 
(internal quotation marks omitted).  That said, “[c]onvenience 
and efficiency are not the primary objectives – or the hallmarks 
– of democratic government.”  Bowsher, 478 U.S. at 736 
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(internal quotation marks omitted).  Indeed, so as to avoid 
falling back into the kind of tyranny that they had declared 
independence from, the Framers often made trade-offs against 
efficiency in the interest of enhancing liberty. 

 
In any event, notwithstanding some failings and 

downsides, multi-member independent agencies are superior 
to single-Director independent agencies in preventing arbitrary 
decisionmaking and abuse of power, and thereby protecting 
individual liberty. 
 
 For that reason and others, both before and after 
Humphrey’s Executor, Congress has structured independent 
agencies as multi-member agencies.  Indeed, the 
multi-member agency form has become “synonymous with 
independence.”  Breger & Edles, Established by Practice, 52 
Admin. L. Rev. at 1137.  As Justice Breyer noted in Free 
Enterprise Fund: “Agency independence is a function of 
several different factors . . . includ[ing] . . . its composition as 
a multimember bipartisan board . . . .”  Free Enterprise Fund 
v. Public Company Accounting Oversight Board, 561 U.S. 
477, 547 (2010) (Breyer, J., dissenting).  Likewise, Professor 
Barkow has explained that “multimember design” is one of the 
“[t]raditional [l]odestars” of agency independence.  Barkow, 
Insulating Agencies, 89 Tex. L. Rev. at 26; see also PETER L. 
STRAUSS, AN INTRODUCTION TO ADMINISTRATIVE JUSTICE IN 
THE UNITED STATES 15 (1989) (defining “independent 
regulatory commission[s]” as “governmental agencies headed 
by multi-member boards acting collegially on the regulatory 
matters within their jurisdiction”) (internal quotation marks 
omitted); Bressman & Thompson, The Future of Agency 
Independence, 63 Vand. L. Rev. at 610 (independent agencies, 
unlike Executive Branch agencies, are “generally run by 
multi-member commissions or boards”); Dodd-Frank Act 
Creates the Consumer Financial Protection Bureau, 124 Harv. 
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L. Rev. at 2128 (“Most independent agencies have 
multimember boards . . . .”); Paperwork Reduction Act of 
1980, Pub. L. No. 96-511, 94 Stat. 2812, 2814 (defining 
“independent regulatory agency” by reference to 17 
multi-member agencies) (internal quotation marks omitted). 

 
E 
 

To sum up so far:  In order to preserve individual liberty 
and ensure accountability, Article II of the Constitution assigns 
the executive power to the President.  The President operates 
with the assistance of subordinates, but the President acts as a 
critical check on those subordinates.  That check provides 
accountability and protects against arbitrary decisionmaking 
by executive agencies, thereby helping to safeguard individual 
liberty.  Article II has been interpreted by the Supreme Court 
to allow independent agencies in certain circumstances.  
Independent agencies lack the ordinary constitutional checks 
and balances that come from Presidential supervision and 
direction.  But to ensure some check against arbitrary 
decisionmaking and to help preserve individual liberty, 
independent agencies have traditionally been structured as 
multi-member bodies where the commissioners or board 
members can check one another.  The check from other 
commissioners or board members substitutes for the check by 
the President.  As an independent agency with just a single 
Director, the CFPB represents a sharp break from historical 
practice, lacks the critical internal check on arbitrary 
decisionmaking, and poses a far greater threat to individual 
liberty than does a multi-member independent agency.  All of 
that raises grave constitutional doubts about the CFPB’s 
single-Director structure.12 

                                                 
12  In identifying and cataloging the problems with a 

single-Director independent agency, we do not in any way question 
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 Before rendering a final conclusion on the CFPB’s 
constitutionality as currently structured, however, we must 
address several other arguments. 
 

First, in considering precedents for the single-Director 
structure of the CFPB, one might wonder about all of the 
executive departments and agencies headed by a single person.  
Why don’t they provide a precedent for the CFPB?  Consider 
for example the Department of Justice, the Department of the 
Treasury, the Department of State, the Department of Defense, 
and the EPA, all headed by a single person. 

 
As should be clear by now, the distinction, of course, is 

that those departments and agencies are executive agencies.  
They operate within the Executive Branch chain of command 
under the supervision and direction of the President, and those 
agency heads are removable at will by the President.  The 
President is a check on those agencies.  Those agencies are 
accountable to the President.  The President in turn is 
accountable to the people of the United States for the exercise 
of executive power in the executive agencies.  So a single 
person at the helm of an executive agency is perfectly 
constitutional.13 

                                                                                                     
the integrity of the current Director, a man of substantial 
accomplishment and of longstanding and dedicated devotion to 
public service and the public good.  Cf. Morrison v. Olson, 487 U.S. 
654, 731 (1988) (Scalia, J., dissenting) (similarly describing the 
Special Division judges and independent counsel at issue in that 
case).  But the constitutionality of an agency structure “must be 
adjudged on the basis of what it permits to happen.”  Id. 

13 Congress may of course establish executive agencies that are 
headed by multiple individuals (although it rarely does so), but each 
member must be removable at will by the President for the agency to 
maintain its status as an executive agency. 
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By contrast, independent agencies are unaccountable to 

the President and pose a greater threat to individual liberty 
because they operate free of the President’s supervision and 
direction.  Therefore, they traditionally have been headed by 
multiple members who check one another.  An independent 
agency operates as “a body of experts appointed by law and 
informed by experience.”  Humphrey’s Executor v. United 
States, 295 U.S. 602, 624 (1935) (internal quotation marks 
omitted). 
 

Second, some may say that Congress’s creation of the 
single-Director structure is unlikely to give Congress any 
greater influence over the CFPB than Congress possesses over 
a multi-member independent agency.  That is perhaps true, 
although perhaps not.  Either way, however, the Supreme 
Court has emphasized that congressional aggrandizement is 
not a necessary feature of a separation of powers violation in 
this context.  The Court squarely said as much in Free 
Enterprise Fund.  See Free Enterprise Fund v. Public 
Company Accounting Oversight Board, 561 U.S. 477, 500 
(2010) (“Even when a branch does not arrogate power to itself, 
therefore, it must not impair another in the performance of its 
constitutional duties.”) (internal quotation marks omitted).  
And to take an obvious example of the point, if Congress 
enacted legislation converting the Department of Justice into 
an independent agency, there would be no formal 
congressional aggrandizement.  But there is little doubt that 
such legislation would violate Article II.  See Morrison v. 
Olson, 487 U.S. 654, 695 (1988) (Congress may not impair the 
President in performance of constitutionally assigned 
functions).  Congressional aggrandizement is not a necessary 
condition for an Article II violation in this context. 
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Relatedly, one might think that a single head of an 
independent agency might actually be more responsive to the 
President than multiple heads of an independent agency are, 
thereby reducing the risk of arbitrary decisionmaking and 
mitigating the Article II concern with a novel single-Director 
independent agency.  But there is no meaningful difference in 
responsiveness and accountability to the President.  Whether 
headed by one, three, or five members, an independent agency 
is not supervised or directed by the President, and its heads are 
not removable at will by the President.  With independent 
agencies, the President is limited in essence to indirect 
cajoling.  Cf. Elena Kagan, Presidential Administration, 114 
Harv. L. Rev. 2245, 2323 (2001) (“[A] for-cause removal 
provision would buy little substantive independence if the 
President, though unable to fire an official, could command or, 
if necessary, supplant his every decision.”).14   As Justice 
                                                 

14 The for-cause removal restrictions attached to independent 
agencies ordinarily prohibit removal except in cases of inefficiency, 
neglect of duty, or malfeasance.  Those restrictions have significant 
impact both in law and in practice.  See Free Enterprise Fund, 561 
U.S. at 502 (for-cause restrictions “mean what they say”); Freytag v. 
Commissioner of Internal Revenue, 501 U.S. 868, 916 (1991) 
(Scalia, J., concurring in part and concurring in the judgment) 
(“independent regulatory agencies such as the Federal Trade 
Commission and the Securities and Exchange Commission” are 
“specifically designed not to have the quality . . . of being subject to 
the exercise of political oversight and sharing the President’s 
accountability to the people”) (internal quotation marks and 
alteration omitted); Mistretta v. United States, 488 U.S. 361, 411 
(1989) (for-cause provisions are “specifically crafted to prevent the 
President from exercising coercive influence over independent 
agencies”) (internal quotation marks omitted).  Humphrey’s 
Executor and Wiener v. United States show, for example, that 
for-cause removal requirements prohibit dismissal by the President 
due to lack of trust in the administrator, see Humphrey’s Executor, 
295 U.S. at 625-26, differences in policy outlook, id., or the mere 
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Scalia once memorably noted, an attempt by the President to 
direct (or threaten to remove) the head of an independent 
agency with respect to a particular substantive decision is 
statutorily impermissible and likely to trigger “an 
impeachment motion in Congress.”  Tr. of Oral Arg. at 60, 
Free Enterprise Fund, 561 U.S. 477.  That is true whether 
there are one, three, or five heads of the independent agency.  
The independent status of an independent agency erects a high 
barrier between the President and the independent agency, 
regardless of how many people head the independent agency 
on the other side of the barrier.  So a structure with a single 
independent agency head entails no meaningful benefit over a 
multi-member independent agency in terms of Presidential 
control over the independent agency.   

 
Although the single-Director structure does not 

necessarily give more control to the President over an 
independent agency, one might say from the other direction 
that the structure at least does not diminish the President’s 
power beyond the diminishment already caused by 
Humphrey’s Executor, and thus should not form the basis of an 
Article II violation.  In other words, some might say that 

                                                                                                     
desire to install administrators of the President’s choosing, Wiener, 
357 U.S. 349, 356 (1958).  In Morrison v. Olson, the Court 
therefore took it as a given that “the degree of control exercised by 
the Executive Branch over an independent counsel is clearly 
diminished in relation to that exercised over other prosecutors, such 
as the United States Attorneys, who are appointed by the President 
and subject to termination at will.”  487 U.S. at 696 n.34; see also 
Buckley v. Valeo, 424 U.S. 1, 133 (1976) (“The Court in 
[Humphrey’s Executor] carefully emphasized that . . . the members 
of such agencies were to be independent of the Executive in their 
day-to-day operations . . . .”); Humphrey’s Executor, 295 U.S. at 628 
(independent agencies “cannot in any proper sense be characterized 
as an arm or an eye of the executive”). 
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Humphrey’s Executor already greatly reduced Presidential 
power, and this novel structure is merely a variation on 
Humphrey’s Executor rather than a further diminishment of 
Presidential power.  To begin with, that may not be true.  A 
President may be stuck for his or her entire four-year term with 
a single Director appointed by a prior President with different 
views.  Generally, the members of multi-member agencies 
serve staggered terms, and the President will at least have an 
opportunity to appoint some new commissioners over the 
course of his or her first term. 

 
In any event, although it is true that Article II violations 

often involve diminishment of Presidential power, neither 
Humphrey’s Executor nor any later case gave Congress a free 
pass, without any boundaries, to create independent agencies 
that depart from history and threaten individual liberty.  
Humphrey’s Executor does not mean that anything goes.  See 
Free Enterprise Fund, 561 U.S. at 514.  In that respect, keep 
in mind (in case we have not mentioned it enough already) that 
the Constitution’s separation of powers is not solely or even 
primarily concerned with preserving the powers of the 
branches.  The separation of powers is primarily designed to 
protect individual liberty.  See Stern v. Marshall, 564 U.S. 
462, 483 (2011) (“Yet the dynamic between and among the 
branches is not the only object of the Constitution’s concern. 
The structural principles secured by the separation of powers 
protect the individual as well.”) (internal quotation marks 
omitted) (quoting Bond v. United States, 564 U.S. 211, 222 
(2011)); Bowsher v. Synar, 478 U.S. 714, 721 (1986) (“The 
declared purpose of separating and dividing the powers of 
government, of course, was to ‘diffus[e] power the better to 
secure liberty.’”) (quoting Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring)); 
Clinton v. City of New York, 524 U.S. 417, 450 (1998) 
(Kennedy, J., concurring) (“Liberty is always at stake when 
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one or more of the branches seek to transgress the separation of 
powers.”).  As with the broader separation of powers, 
moreover, a key purpose of Article II is to preserve individual 
liberty.  See Morrison v. Olson, 487 U.S. at 727 (Scalia, J., 
dissenting) (“The purpose of the separation and equilibration 
of powers in general, and of the unitary Executive in particular, 
was not merely to assure effective government but to preserve 
individual freedom.”).   

 
So the single-Director independent agency – which, as we 

have explained, is a structure that departs from settled 
historical practice and threatens individual liberty far more 
than a multi-member independent agency does – poses a 
constitutional problem even if it does not occasion any 
additional diminishment of Presidential power beyond the 
significant diminishment already caused by Humphrey’s 
Executor itself.15 
                                                 

15 In its brief, PHH has expressly preserved the argument that 
Humphrey’s Executor should be overruled.  The reasoning of 
Humphrey’s Executor of course was inconsistent with the reasoning 
in the Court’s prior decision in Myers.  See Humphrey’s Executor, 
295 U.S. at 626 (“In so far as” the expressions in Myers are “out of 
harmony with the views here set forth, these expressions are 
disapproved.”).  The Humphrey’s Executor decision subsequently 
has received significant criticism.  See Geoffrey P. Miller, 
Independent Agencies, 1986 Sup. Ct. Rev. 41, 93 (“Humphrey’s 
Executor, as commentators have noted, is one of the more egregious 
opinions to be found on pages of the United States Supreme Court 
Reports.”); Peter L. Strauss, The Place of Agencies in Government: 
Separation of Powers and the Fourth Branch, 84 Colum. L. Rev. 
573, 611-12 (1984) (“Remarkably, the Court did not pause to 
examine how a purpose to create a body ‘subject only to the people 
of the United States’ – that is, apparently, beyond control of the 
constitutionally defined branches of government – could itself be 
sustained under the Constitution.”).  Moreover, the reasoning of 
Humphrey’s Executor is in tension with some of the reasoning of the 
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Third, in considering the constitutionality of the CFPB’s 

structure, some might speak of the CFPB as a one-off 
congressional experiment and say we should let it go as a 
matter of judicial restraint.  But even apart from the 
fundamental point that our job as judges is to enforce the law, 
not abdicate to the political branches, cf. Boumediene v. Bush, 
553 U.S. 723, 765-66 (2008), we cannot think of this as a 
one-off case because we could not cabin the consequences in 
any principled manner if we were to uphold the CFPB’s 
single-Director structure.  As the Supreme Court has warned:  
“Slight encroachments create new boundaries from which 
legions of power can seek new territory to capture.”  Stern, 
564 U.S. at 503 (internal quotation marks omitted).  Justice 
Frankfurter captured it well in his opinion in Youngstown:  
“The accretion of dangerous power does not come in a day.  It 
does come, however slowly, from the generative force of 
unchecked disregard of the restrictions that fence in even the 
most disinterested assertion of authority.”  343 U.S. at 594 
(Frankfurter, J., concurring).  That fairly describes what a 

                                                                                                     
Supreme Court’s recent decision in Free Enterprise Fund.  See In re 
Aiken County, 645 F.3d 428, 444-46 (D.C. Cir. 2011) (Kavanaugh, 
J., concurring); Neomi Rao, Removal: Necessary and Sufficient for 
Presidential Control, 65 Ala. L. Rev. 1205, 1208 (2014).  Of 
course, overruling Humphrey’s Executor would not mean the end of 
the agencies that are now independent.  The agencies would simply 
transform into executive agencies supervised and directed by the 
President.  So the question is not the existence of the agencies; the 
question is the President’s control over the agencies and the resulting 
accountability of those agencies to the people.  In any event, as a 
lower court, we of course must follow Supreme Court precedent.  It 
is not our job to decide whether to overrule Humphrey’s Executor.  
But it is emphatically our job to make sure that Humphrey’s 
Executor is applied in a manner consistent with settled historical 
practice and the Constitution’s protection of individual liberty. 
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ruling upholding the CFPB’s single-Director structure would 
mean.  As the CFPB acknowledged at oral argument, a ruling 
in its favor would necessarily allow all extant independent 
agencies to be headed by one person.  Tr. of Oral Arg. at 
18-19.  We would be green-lighting Congress to make other 
heads of independent agencies a single Director rather than a 
multi-member commission.  A single-Director SEC, with the 
power to unilaterally impose $500 million penalties?  A 
single-Director FCC, with the power to unilaterally require 
“net neutrality”?  A single-Director NLRB, with the power to 
unilaterally supervise employer-employee relations 
nationwide?  That’s what we would be ushering in with a 
ruling upholding the CFPB’s single-Director structure. 

 
At a more general level, however, some might think that 

judges should simply defer to the elected branches’ design of 
the administrative state.  But that hands-off attitude would 
flout a long, long line of Supreme Court precedent.  
Agreement by the two elected branches at a particular moment 
or period in time has never been a ground for the courts to 
simply defer regardless of whether the legislation violates the 
Constitution’s separation of powers.  Far from it.  See Free 
Enterprise Fund, 561 U.S. at 497, 508 (invalidating structure 
of Public Company Accounting Oversight Board); 
Boumediene, 553 U.S. at 765-66, 792 (invalidating provision 
of Military Commissions Act); Clinton, 524 U.S. at 448-49 
(invalidating Line Item Veto Act); Metropolitan Washington 
Airports Authority v. Citizens for the Abatement of Aircraft 
Noise, Inc., 501 U.S. 252, 266-69 (1991) (invalidating 
structure of Metropolitan Washington Airports Authority 
Board of Review); Bowsher, 478 U.S. at 733-34 (invalidating 
Comptroller General’s powers under “reporting provisions” of 
Balanced Budget and Emergency Deficit Control Act); INS v. 
Chadha, 462 U.S. 919, 942 n.13, 957 (1983) (invalidating 
legislative veto provision of Immigration and Nationality Act); 
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Buckley v. Valeo, 424 U.S. 1, 134-35, 140 (1976) (invalidating 
structure of Federal Election Commission); Myers v. United 
States, 272 U.S. 52 (1926) (invalidating provision requiring 
Senate consent to President’s removal of executive officer).  
In that same vein, even though a particular President might 
accept a novel practice that violates Article II, “the separation 
of powers does not depend on the views of individual 
Presidents, nor on whether the encroached-upon branch 
approves the encroachment.”  Free Enterprise Fund, 561 U.S. 
at 497 (internal quotation marks and citation omitted).  A 
President cannot “choose to bind his successors by diminishing 
their powers.”  Id. 

 
In this case, moreover, it bears mention that Congress’s 

choice of a single-Director CFPB was not an especially 
considered legislative decision.  There are no committee 
reports, nor substantial legislative history, delving into the 
benefits of single-Director independent agencies versus 
multi-member independent agencies.  The CFPB has 
identified no congressional hearings studying the question.  
Congress apparently stumbled into this single-Director 
structure as a compromise or landing point between the 
original Warren multi-member independent agency proposal 
and a traditional executive agency headed by a single person. 
 
 Fourth, one might argue that the CFPB’s decisions are 
checked by the courts, so we should not worry about the 
single-Director structure.  But much of what an agency does – 
determining what rules to issue within a broad statutory 
authorization and when, how, and against whom to bring 
enforcement actions to enforce the law – occurs in the twilight 
of judicially unreviewable discretion.  Those discretionary 
actions have a critical impact on individual liberty.  And 
courts do not review or only deferentially review such 
exercises of agency discretion.  See Chevron U.S.A. Inc. v. 
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Natural Resources Defense Council, Inc., 467 U.S. 837, 
844-45 (1984); Motor Vehicle Manufacturers Association of 
U.S., Inc. v. State Farm Mutual Automobile Insurance Co., 463 
U.S. 29, 41-43 (1983); Heckler v. Chaney, 470 U.S. 821, 
831-33 (1985).  Therefore, the probability of judicial review 
of some agency action has never excused or mitigated an 
otherwise extant Article II problem in the structure of the 
agency. See, e.g., Free Enterprise Fund, 561 U.S. 477; 
Buckley, 424 U.S. 1. 
 
 From another direction, one might argue that the CFPB is 
checked by Congress through Congress’s oversight and 
ultimate control over appropriations.  To begin with, Congress 
does not have the power to direct the Director or to remove the 
Director at will.  Congress cannot supervise or direct the 
Director regarding what rules to issue, what enforcement 
actions to bring (or decline to bring), or how to resolve 
adjudications.  More to the point, by further impairing the 
President’s control over the Executive Branch, day-to-day 
congressional control over an executive or independent agency 
generally would exacerbate, rather than mitigate, any Article II 
problem with the structure of the agency.  To satisfy Article II, 
the check on an agency must come from the President or from 
other internal Executive Branch or agency checks, not from 
Congress.  The bottom line, as the Supreme Court said in 
Bowsher, is that the “separated powers of our Government 
cannot be permitted to turn on judicial assessment of whether 
an officer exercising executive power is on good terms with 
Congress.”  478 U.S. at 730.  “The Framers did not rest our 
liberties on such bureaucratic minutiae.”  Free Enterprise 
Fund, 561 U.S. at 500.16 

                                                 
16 On top of the Director’s unilateral power to issue rules and 

take enforcement actions to enforce 19 separate consumer protection 
statutes, the CFPB is not subject to the ordinary annual 
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In sum, the CFPB departs from settled historical practice 

regarding the structure of independent agencies.  And that 
departure makes a significant difference for the individual 
liberty protected by the Constitution’s separation of powers.  
Applying the Supreme Court’s separation of powers 
precedents, we therefore conclude that the CFPB is 
unconstitutionally structured because it is an independent 
agency headed by a single Director.17 

                                                                                                     
appropriations process.  Instead, the Dodd-Frank Act requires the 
Board of Governors of the Federal Reserve to transfer “from the 
combined earnings of the Federal Reserve System” the amount 
“determined by the Director,” not to exceed 12 percent of the “total 
operating expenses of the Federal Reserve System.”  12 U.S.C. 
§ 5497(a)(1)-(2).  As those who have labored in Washington well 
understand, the appropriations process brings at least some measure 
of oversight by Congress.  According to PHH, the CFPB’s 
exemption from that process enhances the concern in this case about 
the massive power lodged in a single, unaccountable Director.  That 
said, the single Director would constitute a constitutional problem 
even if the CFPB were subject to the usual appropriations process.  
The CFPB’s exemption from the ordinary appropriations process is 
at most just “extra icing on” an unconstitutional “cake already 
frosted.”  Yates v. United States, 135 S. Ct. 1074, 1093, slip op. at 6 
(2015) (Kagan, J., dissenting).  In any event, Congress can always 
alter the CFPB’s funding in any appropriations cycle (or at any other 
time).  Section 5497 is not an entrenched statute shielded from 
future congressional alteration, nor could it be.  See, e.g., Manigault 
v. Springs, 199 U.S. 473, 487 (1905). 

17  Nothing in our opinion casts any doubt on traditional 
structures under which Congress may establish a process for 
designating the Chair of an independent board or independent 
commission, and for assigning the Chair various additional 
administrative responsibilities.  Those responsibilities are distinct 
from substantive authority.  A Chair may not unilaterally issue a 
rule, unilaterally bring an enforcement action, or unilaterally decide 
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III 

 
Having concluded that the CFPB is unconstitutionally 

structured because it is an independent agency headed by a 
single Director, we must decide on the appropriate remedy.  
When the constitutional problem involves a provision of a 
statute, the legal term for that question is severability.  In light 
of this one specific constitutional flaw in the Dodd-Frank Act, 
must we strike down that whole Act?  Or must we strike down 
at least those statutory provisions creating the CFPB and 
defining the CFPB’s duties and authorities?  Or do we just 
narrowly strike down and sever the one for-cause removal 
provision that is the source of the constitutional problem?   

 
Not surprisingly, PHH wants us, at a minimum, to strike 

down the CFPB and prevent its continued operation, if not 
strike down the entire Dodd-Frank Act.  But Supreme Court 
precedent on severability demands a narrower remedy for the 
CFPB’s constitutional flaw. 

                                                                                                     
an adjudication.  See Marshall J. Breger & Gary J. Edles, 
Established by Practice: The Theory and Operation of Independent 
Federal Agencies, 52 Admin. L. Rev. 1111, 1166-67 (2000) (“As our 
survey of some thirty federal multi-member agencies suggests, all of 
the reorganization statutes and their progeny fundamentally assign 
substantive authority to the agency as a whole and administrative 
authority to the chairman.”).  We note, moreover, that many Chairs 
traditionally are removable at will by the President from their 
position as Chair, albeit not from the commission.  See Rachel E. 
Barkow, Insulating Agencies: Avoiding Capture Through 
Institutional Design, 89 Tex. L. Rev. 15, 38 & n.124 (2010). 

Nor does our decision cast any doubt on the independent status 
of administrative law judges who are protected by for-cause 
provisions.  Those judges conduct only adjudications (of a sort) and 
are not covered or affected in any way by our decision here. 
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 “Generally speaking, when confronting a constitutional 
flaw in a statute, we try to limit the solution to the problem, 
severing any problematic portions while leaving the remainder 
intact.”  Free Enterprise Fund v. Public Company Accounting 
Oversight Board, 561 U.S. 477, 508 (2010) (internal quotation 
marks omitted).  The “normal rule is that partial, rather than 
facial, invalidation is the required course.”  Id. (internal 
quotation marks omitted).  That is true so long as we conclude 
that (i) Congress would have preferred the law with the 
offending provision severed over no law at all; and (ii) the law 
with the offending provision severed would remain “fully 
operative as a law.”  Id. at 509 (internal quotation marks 
omitted). 
 

First, in considering Congress’s intent with respect to 
severability, courts must decide – or often speculate, truth be 
told – whether Congress would “have preferred what is left of 
its statute to no statute at all.”  Ayotte v. Planned Parenthood 
of Northern New England, 546 U.S. 320, 330 (2006); see also 
Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 685 (1987) 
(“[T]he unconstitutional provision must be severed unless the 
statute created in its absence is legislation that Congress would 
not have enacted.”).  Importantly, courts need not speculate 
and can presume that Congress wanted to retain the 
constitutional remainder of the statute when “Congress has 
explicitly provided for severance by including a severability 
clause in the statute.”  Alaska Airlines, 480 U.S. at 686; see 
also id. (“[T]he inclusion of such a clause creates a 
presumption that Congress did not intend the validity of the 
statute in question to depend on the validity of the 
constitutionally offensive provision.”). 

 
In this case, as was the case in Free Enterprise Fund, 

“nothing in the statute’s text or historical context makes it 
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evident that Congress, faced with the limitations imposed by 
the Constitution, would have preferred no” CFPB at all (or no 
Dodd-Frank Act at all) to a CFPB whose Director is removable 
at will.  561 U.S. at 509 (internal quotation marks omitted).  
Indeed, the Dodd-Frank Act itself all but answers the question 
of presumed congressional intent through its express 
severability clause, which instructs:  “If any provision” of the 
Act “is held to be unconstitutional, the remainder of” the Act 
“shall not be affected thereby.”  12 U.S.C. § 5302.  It will be 
the rare case when a court may ignore a severability provision 
set forth in the text of the relevant statute.  See Alaska 
Airlines, 480 U.S. at 686.  We have no reason or basis to tilt at 
that windmill in this case. 

 
Second, we also must look at “the balance of the 

legislation” to assess whether the statute is capable “of 
functioning” without the offending provisions “in a manner 
consistent with the intent of Congress.”  Id. at 684-85 
(emphasis omitted); see also United States v. Booker, 543 U.S. 
220, 227 (2005) (“[T]wo provisions . . . must be invalidated in 
order to allow the statute to operate in a manner consistent with 
congressional intent.”).  That prong of the severability 
analysis in essence turns on whether the truncated statute is 
“fully operative as a law.”  Free Enterprise Fund, 561 U.S. at 
509 (internal quotation marks omitted).  To take just one 
example, in Marbury v. Madison, the Court concluded that 
Section 13 of the Judiciary Act of 1789 was unconstitutional in 
part.  5 U.S. 137, 148, 179-80 (1803).  But the Court did not 
disturb the remainder of the Judiciary Act.  Id. at 179-80. 

 
Here, the Dodd-Frank Act and its CFPB-related 

provisions will remain “fully operative as a law” without the 
for-cause removal restriction.  Free Enterprise Fund, 561 
U.S. at 509 (internal quotation marks omitted).  Operating 
without the for-cause removal provision and under the 
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supervision and direction of the President, the CFPB may still 
“regulate the offering and provision of consumer financial 
products or services under the Federal consumer financial 
laws,” 12 U.S.C. § 5491(a), much as the Accounting Oversight 
Board has continued fulfilling its regulatory mission in the 
wake of the Supreme Court’s decision in Free Enterprise 
Fund. 18   Moreover, the CFPB’s operation as an executive 
agency will not in any way prevent the overall Dodd-Frank Act 
from remaining operative as a law. 
 

To be sure, one might ask whether, instead of severing the 
for-cause removal provision, we should rewrite and add to the 
Dodd-Frank Act by restructuring the CFPB as a multi-member 
independent agency.  But doing so would require us to create 
a variety of new offices, designate one of the offices as Chair, 
and specify various administrative details of the reconstituted 
agency.  All of that “editorial freedom” would take us far 
beyond our judicial capacity.  Free Enterprise Fund, 561 U.S. 
at 510.  In addition, that approach would thwart the ongoing 
operations of the CFPB unless and until the President 
nominated and the Senate confirmed new members, potentially 

                                                 
18 The Dodd-Frank Act contains a five-year tenure provision 

for the Director, see 12 U.S.C. § 5491(c)(1), akin to the similar 
10-year tenure provision for the Director of the FBI and the 5-year 
tenure provision for the Commissioner of the IRS.  See Crime 
Control Act of 1976, § 203, reprinted in 28 U.S.C. § 532 note (FBI 
Director “may not serve more than one ten-year term”); 26 U.S.C. 
§ 7803(a)(1)(B) (term of the IRS Commissioner “shall be a 5-year 
term”).  But under Supreme Court precedent, such tenure provisions 
do not prevent the President from removing at will a Director at any 
time during the Director’s tenure.  See Parsons v. United States, 167 
U.S. 324, 343 (1897).  Therefore, we need not invalidate and sever 
the tenure provision.  If such a provision did impair the President’s 
ability to remove the Director at will, then it too would be 
unconstitutional, and it would be invalidated and severed. 

Appendix Item 1

79

jmaloney
Highlight

jmaloney
Highlight

jmaloney
Highlight



69 

 

shutting the agency down for months if not years.  No 
Supreme Court case in comparable circumstances has adopted 
such an approach.  We may not do so here.  Of course, if 
Congress prefers to restructure the CFPB as a multi-member 
independent agency rather than as a single-Director executive 
agency, Congress may enact new legislation that creates a 
Bureau headed by multiple members instead of a single 
Director.  Cf. id. (“Congress of course remains free to pursue 
any of these options going forward.”). 

 
In similar circumstances, the Supreme Court in Free 

Enterprise Fund severed the unconstitutional for-cause 
provision but did not otherwise disturb the Sarbanes-Oxley Act 
or the operation of the new Accounting Oversight Board 
created by that Act.  See id. at 508-10.  Similarly, in a recent 
case involving the Copyright Royalty Board, we severed the 
for-cause provision that rendered that Board unconstitutional, 
but did not otherwise disturb the copyright laws or the 
operation of the Copyright Royalty Board.  See 
Intercollegiate Broadcasting System, Inc. v. Copyright Royalty 
Board, 684 F.3d 1332, 1340-41 (D.C. Cir. 2012).  We do the 
same here. 
 

In light of Congress’s clear textual expression of its intent 
regarding severability, and because the Dodd-Frank Act and 
the CFPB may function without the CFPB’s for-cause removal 
provision, we remedy the constitutional violation here by 
severing the for-cause removal provision from the statute.  As 
a result, the CFPB now will operate as an executive agency.  
The President of the United States now has the power to 
supervise and direct the Director of the CFPB, and may remove 
the Director at will at any time.19 

                                                 
19 We need not here consider the legal ramifications of our 

decision for past CFPB rules or for past agency enforcement actions.  
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IV 

 
Because our constitutional ruling will not halt the CFPB’s 

ongoing operations or the CFPB’s ability to uphold the $109 
million order against PHH, we must also consider PHH’s 
statutory objections to the CFPB enforcement action in this 
case. 

 
In its enforcement action against PHH, the CFPB alleged 

that PHH violated Section 8 of the Real Estate Settlement 
Procedures Act.  Passed by Congress and signed by President 
Ford in 1974, the Act dramatically reformed the real estate 
industry.  One of the textually stated purposes of the Act was 
“the elimination of kickbacks or referral fees that tend to 
increase unnecessarily the costs of certain settlement services.”  
12 U.S.C. § 2601(b)(2). 

 

                                                                                                     
We note, however, that this is not an uncommon situation.  For 
example, in just the last few years, the NLRB, the Public Company 
Accounting Oversight Board, and the Copyright Royalty Board have 
all been on the receiving end of successful constitutional and 
statutory challenges to their structure and legality.  See NLRB v. 
Noel Canning, 134 S. Ct. 2550 (2014); New Process Steel, L.P. v. 
NLRB, 560 U.S. 674 (2010); Free Enterprise Fund, 561 U.S. 477; 
Intercollegiate Broadcasting System, Inc., 684 F.3d 1332.  Without 
major tumult, the agencies and courts have subsequently worked 
through the resulting issues regarding the legality of past rules and of 
past or current enforcement actions.  See, e.g., Noel Canning v. 
NLRB, 823 F.3d 76, 78-80 (D.C. Cir. 2016); Intercollegiate 
Broadcasting System, Inc. v. Copyright Royalty Board, 796 F.3d 
111, 118-19 (D.C. Cir. 2015).  Because, as we will explain in the 
next section, the CFPB’s enforcement action against PHH in this 
case must be vacated in any event, we need not consider any such 
issues at this time. 
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To further that purpose, Section 8(a) of the Act bans 
payments for referrals in the real estate settlement process.  
Section 8(a) provides:  “No person shall give and no person 
shall accept any fee, kickback, or thing of value pursuant to any 
agreement or understanding, oral or otherwise, that business 
incident to or a part of a real estate settlement service involving 
a federally related mortgage loan shall be referred to any 
person.”  Id. § 2607(a).20 

 
 Importantly for this case, however, Section 8(c) contains a 
series of qualifications, exceptions, and safe harbors.  Of 
relevance here, Section 8(c) carves out a safe harbor against 
overly broad interpretations of Section 8(a):  “Nothing in this 
section shall be construed as prohibiting . . . (2) the payment to 
any person of a bona fide salary or compensation or other 
payment for goods or facilities actually furnished or for 
services actually performed.”  Id. § 2607(c)(2). 
 
 In 1995, PHH, a mortgage lender, began participating in 
so-called captive reinsurance agreements.  PHH would refer 
borrowers to certain mortgage insurers.  Those mortgage 
insurers, in turn, would purchase mortgage reinsurance from 
Atrium, a wholly owned subsidiary of PHH.  According to 
PHH, this was not a problem under Section 8 because the 
mortgage insurers would pay no more than reasonable market 
value to Atrium for the reinsurance they purchased.  PHH 
argues that the mortgage insurers were thus paying reasonable 
market value for reinsurance from Atrium, as allowed by the 
statute’s safe harbor, and were not paying anything for the 
referrals made by PHH, which would have been unlawful.21 
                                                 

20 Section 8 of the Act is codified at 12 U.S.C. § 2607.  For 
consistency, we refer to Section 8 rather than Section 2607. 

21 It is worth noting that Sections 8(a) and 8(c), as relevant here, 
do not speak directly to transactions between mortgage lenders and 
homebuyers.  Instead, those two provisions speak to the 
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 Many other mortgage lenders did the same thing as PHH.  
They did so in part because the U.S. Department of Housing 
and Urban Development, known as HUD, the federal 
government agency responsible for enforcing this real estate 
law, repeatedly said (beginning in 1997) that captive 
reinsurance arrangements were permissible under Section 8 so 
long as the mortgage insurer paid no more than reasonable 
market value for the reinsurance. 
 
 In this action against PHH, however, the CFPB changed 
course and, for the first time, interpreted Section 8 to prohibit 
captive reinsurance agreements even if the mortgage insurers 
pay no more than reasonable market value to the reinsurers.  
The CFPB then retroactively applied that new interpretation 
against PHH based on conduct that PHH engaged in before the 
CFPB issued its new interpretation. 
 

PHH advances two alternative and independent arguments 
on the statutory issue.  First, PHH argues that the CFPB 
misinterpreted Section 8(c).  Second, in the alternative, PHH 
argues that the CFPB violated bedrock due process principles 
by retroactively applying its new interpretation of the statute 
against PHH.  We agree with PHH on both points. 
 
 
                                                                                                     
transactions between the mortgage lender and mortgage insurer.  
The sections prohibit one specific kind of activity in that market: 
payment to the lender by the mortgage insurer for the lender’s 
referral of a customer to the mortgage insurer. 

Although not required by Section 8(c)(2), PHH nonetheless 
typically provided its borrowers with a disclosure.  The disclosure 
said that if a borrower selected a mortgage insurer with which PHH 
had a referral arrangement, the insurer would pay a reinsurance fee 
to Atrium, which was affiliated with PHH.  See J.A. 332. 
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A 
 

The basic statutory question in this case is not a close call.  
The text of Section 8(c) permits captive reinsurance 
arrangements where mortgage insurers pay no more than 
reasonable market value for the reinsurance.  Section 8(c) 
contains a broad range of exceptions, qualifications, and safe 
harbors to Section 8(a).  As relevant here, Section 8(c) creates 
a safe harbor, stating:  “Nothing” in Section 8 “shall be 
construed as prohibiting” the “payment to any person of a bona 
fide salary or compensation or other payment for goods or 
facilities actually furnished or for services actually 
performed.”  See 12 U.S.C. § 2607(c)(2).  Nothing means 
nothing. 

 
Section 8(a) prohibits, in this context, payment by a 

mortgage insurer to a lender for the lender’s referral of a 
customer to the mortgage insurer.  But Section 8(a) and 8(c) 
do not prohibit bona fide payments by the mortgage insurer to 
the lender for other services that the lender (or the lender’s 
subsidiary or affiliate) actually provides to the mortgage 
insurer. 
 

How do we determine whether the mortgage insurer’s 
payment to the lender was a bona fide payment for the 
reinsurance rather than a disguised payment for the lender’s 
referral of a customer to the insurer?  As HUD had long 
explained, the answer is commonsensical:  If the payment to 
the lender-affiliated reinsurer is more than the reasonable 
market value of the reinsurance, then we may presume that the 
excess payment above reasonable market value was not a bona 
fide payment for the reinsurance but was a disguised payment 
for a referral.  Otherwise, there is no basis to treat payment of 
reasonable market value for the reinsurance as a prohibited 
payment for the referral – assuming, of course, that the 
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reinsurance was actually provided.  In other words, in the text 
and context of this statute, a bona fide payment means a 
payment of reasonable market value.22 

 
To be sure, one might say that the mortgage insurer – 

although paying reasonable market value for the reinsurance – 
would have preferred not to purchase reinsurance at all or to 
purchase it from a different reinsurer.  In that sense, the 
lender’s actions create a kind of tying arrangement in which the 
lender says to the mortgage insurer:  We will refer customers 
to you, but only if you purchase another service from our 
affiliated reinsurer, albeit at reasonable market value.  But the 
statute does not proscribe that kind of arrangement.  As 
relevant here, Section 8(a) proscribes payments for referrals.  
Period.  It does not proscribe other transactions between the 
lender and mortgage insurer.  Nor does it proscribe a tying 
arrangement, so long as the only payments exchanged are bona 
fide payments for services and not payments for referrals.   

 
The CFPB says, however, that the mortgage insurer’s 

payment for the reinsurance is not “bona fide” if it was part of a 
tying arrangement.  That makes little sense.  Tying 
arrangements are ubiquitous in the U.S. economy.  To be sure, 
tying arrangements are outlawed in certain circumstances, but 
they were not outlawed by Section 8 in the circumstances at 
issue here.23  A payment for a service pursuant to a tying 
                                                 

22 When we use the phrase “reasonable market value” in this 
opinion, we use that phrase as shorthand for a payment that bears a 
reasonable relationship to the market value of the services performed 
or products provided, as HUD has long explained it.  We do not 
opine on what constituted reasonable market value for the 
reinsurance at issue in this case.  That factual question is not before 
us. 

23 Tying arrangements are rarely prohibited in the American 
economy, unless the party doing the tying has market power.  

Appendix Item 1

85



75 

 

arrangement does not make the payment any less bona fide, so 
long as the payment for the service reflects reasonable market 
value.  A bona fide payment means a payment of reasonable 
market value. 

 
Recognizing, however, that an aggressive government 

enforcement agency or court might interpret other transactions 
between businesses in the real estate market as connected to, 
conditioned on, or tied to referrals, and might try to sweep such 
transactions within the scope of Section 8(a)’s prohibition, 
Congress explicitly made clear in Section 8(c) that those other 
transactions were lawful so long as reasonable market value 
was paid and the services were actually performed.  In other 
words, Section 8(c) specifically bars the aggressive 
interpretation of Section 8(a) advanced by the CFPB in this 
case.  Section 8(c) was designed to provide certainty to 
businesses in the mortgage lending process.  The CFPB’s 
interpretation flouts that statutory goal and upends the entire 
system of unpaid referrals that has been part of the market for 
real estate settlement services. 
 

Our interpretation of the text accords with the 
longstanding interpretation of the Department of Housing and 

                                                                                                     
Otherwise, tying arrangements can be beneficial to consumers and 
the economy by enhancing efficiencies and lowering costs.  As the 
Supreme Court has stated, “Many tying arrangements . . . are fully 
consistent with a free, competitive market.”  Illinois Tool Works, 
Inc. v. Independent Ink, Inc., 547 U.S. 28, 45 (2006); see also 
National Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 840 (D.C. 
Cir. 2006).  In this context, moreover, the Real Estate Settlement 
Procedures Act allows vertical integration of lenders and other 
settlement service providers under its affiliated business provisions.  
If such vertical integration is allowed, it would not make much sense 
to conclude that similar vertical contractual relationships are 
proscribed. 
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Urban Development.  For decades, HUD explained to 
mortgage lenders that captive reinsurance arrangements where 
reasonable market value was paid were entirely permissible 
under Section 8.  Indeed, HUD adopted a rule, Regulation X, 
under which captive reinsurance arrangements were permitted 
so long as the insurer paid reasonable market value for the 
reinsurance.  See 24 C.F.R. § 3500.14(g) (2011); see also 24 
C.F.R. § 3500.14(e)-(f) (1992).  That regulation remains in 
place as a CFPB regulation.  See 12 C.F.R. § 1024.14 (2016).  
Yet in its decision here and its argument to this Court, the 
CFPB has not adhered to the regulation.  On the contrary, the 
CFPB now says the opposite of what HUD’s prior 
interpretations and Regulation X all say.  In the next section, 
we will consider the due process implications of the CFPB’s 
retroactive application of its about-face.  For now, we simply 
note that the CFPB’s interpretation flouts not only the text of 
the statute but also decades of carefully and repeatedly 
considered official government interpretations. 
 

Our interpretation of the text also accords with the 
statute’s multiple purposes, as revealed by the text.  One goal 
of the statute was to eliminate payments for referrals because 
“referral fees . . . tend to increase unnecessarily the costs of 
certain settlement services.”  12 U.S.C. § 2601(b)(2).  
Another purpose of the statute, as the text shows, was to allow 
market participants to refer customers to other service 
providers, albeit without demanding or receiving payment for 
the referral.  Id. § 2607(a).  After all, such referrals often 
enhance the efficiency of the homebuying process.  Another 
purpose was to assure market participants that they could 
engage in transactions – other than payments for referrals – so 
long as reasonable payments were made for services actually 
performed.  Id. § 2607(c); see also Glover v. Standard 
Federal Bank, 283 F.3d 953, 964 (8th Cir. 2002); Geraci v. 
Homestreet Bank, 347 F.3d 749, 751 (9th Cir. 2003).  If 
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payments for services actually performed reflect the 
reasonable market value of the services, as they must to fall 
within Section 8(c), then they square with the Act’s various 
purposes. 

 
Our interpretation of the text also aligns with how key 

Members of Congress intended Sections 8(a) and 8(c) to work 
together.  When the Real Estate Settlement Procedures Act 
was reported out of the Senate Committee on Banking, 
Housing and Urban Affairs in 1974, the accompanying 
committee report stated:  “Reasonable payments in return for 
services actually performed or goods actually furnished are not 
intended to be prohibited.”  S. Rep. No. 93-866, at 6 (1974).  
Note the Senate Committee’s use of the word “reasonable.”  
Here, the CFPB has argued that the phrase “bona fide 
payment” in the statute somehow means something different 
from “reasonable payment.”  CFPB Br. 29 & n.18.  But the 
Senate Committee, following the commonsense meaning, 
expressly equated the two terms.  Contrary to the CFPB’s 
strained interpretation, the committee report indicates that 
those Members of Congress intended Sections 8(a) and 8(c) to 
mean what they say and to say what they mean:  Payments for 
referrals are proscribed, but payments for other services 
actually performed are permitted, so long as the payments 
reflect reasonable market value. 
 

In seeking to defend its interpretation, the CFPB argues 
that its interpretation of the Real Estate Settlement Procedures 
Act is entitled to Chevron deference.  But Chevron instructs 
us at step one to first employ all of the traditional tools of 
statutory interpretation, as we have done.  See Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
843 n.9 (1984).  After we employ those tools, only if an 
ambiguity remains do we defer to the agency, if its 
interpretation is at least reasonable.  Here, we conclude at 
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Chevron step one that the statute permits captive reinsurance 
arrangements.  Indeed, Section 8(c) eliminates any potential 
ambiguity that might have existed if all we had were Section 
8(a) alone.  Section 8(c) clearly permits captive reinsurance 
arrangements so long as the mortgage insurer pays reasonable 
market value for reinsurance actually provided.  So the 
CFPB’s interpretation fails at Chevron step one.  Cf. 
Kingdomware Technologies, Inc. v. United States, 136 S. Ct. 
1969, 1979, slip op. at 12 (2016); FERC v. Electric Power 
Supply Association, 136 S. Ct. 760, 773 n.5, slip op. at 14 n.5 
(2016); Adams Fruit Co. v. Barrett, 494 U.S. 638, 642 (1990); 
Loving v. IRS, 742 F.3d 1013, 1021-22 (D.C. Cir. 2014).  For 
those same reasons, if we reached Chevron step two, we would 
conclude that the CFPB’s interpretation is not a reasonable 
interpretation of the statute in light of the statute’s text, history, 
context, and purposes. 
 

The policy and ethics of captive reinsurance arrangements 
no doubt can be debated, as can the policy and ethics of the 
wide variety of similar tying and referral arrangements that are 
ubiquitous in the American economy.  But the initial question 
before us (and that was before the CFPB) is not one of policy or 
ethics.  The question is one of law.  Under Section 8(a) and 
Section 8(c), the relevant questions are whether the payment 
from the mortgage insurer to the lender-affiliated reinsurer is 
bona fide – that is, commensurate with the reasonable market 
value of the reinsurance – and whether the services were 
actually performed.  If so, then the payment is permissible, as 
HUD had long stated. 

 
The CFPB obviously believes that captive reinsurance 

arrangements are harmful and should be illegal.  But the 
decision whether to adopt a new prohibition on captive 
reinsurance arrangements is for Congress and the President 
when exercising the legislative authority.  It is not a decision 
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for the CFPB to make unilaterally.  See King v. Burwell, 135 
S. Ct. 2480, 2496, slip op. at 21 (2015) (“In a democracy, the 
power to make the law rests with those chosen by the people.”). 
 
 We hold that Sections 8(a) and 8(c) of the Real Estate 
Settlement Procedures Act allow captive reinsurance 
arrangements so long as the mortgage insurance companies 
pay no more than reasonable market value to the reinsurers for 
services actually provided.  On remand, the CFPB may 
determine whether the relevant mortgage insurers in fact paid 
more than reasonable market value to the reinsurer Atrium for 
the reinsurance.24 
 

B 
 

Even if the CFPB’s interpretation of Section 8 were 
permissible, it nonetheless represented a complete about-face 
from the Federal Government’s longstanding prior 
interpretation of Section 8.  Agency change is not a fatal flaw 
in and of itself, so long as the change is reasonably explained 
and so long as the new interpretation is consistent with the 
statute.  See FCC v. Fox Television Stations, Inc., 556 U.S. 
502, 514-16 (2009).  But change becomes a problem – a fatal 
one – when the Government decides to turn around and 
retroactively apply that new interpretation to proscribe conduct 
that occurred before the new interpretation was issued.  
Therefore, even if the CFPB’s new interpretation were 
consistent with the statute (which it is not), the CFPB violated 
due process by retroactively applying that new interpretation to 
PHH’s conduct that occurred before the date of the CFPB’s 
new interpretation. 

                                                 
24 If a mortgage insurer did pay more than reasonable market 

value for reinsurance, the disgorgement remedy is the amount that 
was paid above reasonable market value. 
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Before the creation of the CFPB in 2010, the Department 

of Housing and Urban Development administered the Real 
Estate Settlement Procedures Act.  In 1997, HUD sent a letter 
to a mortgage company.  The mortgage company had 
requested that HUD clarify the application of Section 8 of the 
Real Estate Settlement Procedures Act to captive reinsurance 
arrangements. 

 
In the letter, HUD analyzed the relationship between 

Sections 8(a) and 8(c).  HUD said that “Subsection 8(c) of 
RESPA sets forth various exemptions from these 
prohibitions.”  Letter from Nicolas P. Retsinas, Assistant 
Secretary for Housing, Department of Housing and Urban 
Development, to Countrywide Funding Corporation 3 (Aug. 6, 
1997) (J.A. 251-58).  HUD further stated that its “view of 
captive reinsurance” was that “the arrangements are 
permissible” if “the payments to the reinsurer: (1) are for 
reinsurance services ‘actually furnished or for services 
performed’ and (2) are bona fide compensation that does not 
exceed the value of such services.”  Id. (J.A. 253). 
 

The 1997 HUD letter was widely disseminated and relied 
on in the industry.  In 2004, a title association again asked 
HUD about the legality of captive reinsurance programs under 
the Real Estate Settlement Procedures Act.  HUD restated the 
position it had taken in 1997 with respect to captive mortgage 
reinsurance.  As it had in 1997, HUD wrote that captive 
reinsurance agreements are permissible if the payments made 
to the reinsurer (1) are “for reinsurance services actually 
furnished or for services performed” and (2) are “bona fide 
compensation that does not exceed the value of such services.”  
Letter from John P. Kennedy, Associate General Counsel for 
Finance and Regulatory Compliance, Department of Housing 
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and Urban Development, to American Land Title Association 
1 (Aug. 12, 2004) (J.A. 259). 
 

In accord with those letters, HUD’s Real Estate Settlement 
Procedures Act regulations were set forth in Regulation X, 
which was first issued in 1976 and updated, as relevant here, in 
1992.  See 24 C.F.R. §§ 3500.01-3500.14 (1977); see also 24 
C.F.R. § 3500.14 (1993).  As it initially read, Regulation X 
stated:  “The payment and receipt of a thing of value that bears 
a reasonable relationship to the value of the goods or services 
received by the person or company making the payment is not 
prohibited by RESPA section 8.  To the extent the thing of 
value is in excess of the reasonable value of the goods provided 
or services performed, the excess is not for services actually 
rendered and may be considered a kickback or referral fee 
proscribed by RESPA section 8.”  24 C.F.R. § 3500.14(e) 
(1977).  Regulation X was slightly reworded in 1992:  “If the 
payment of a thing of value bears no reasonable relationship to 
the market value of the goods or services provided, then the 
excess is not for services or goods actually performed or 
provided.”  24 C.F.R. § 3500.14(g)(3) (1993).  Regulation X 
described “bona fide” payments for services actually 
performed as payments that “Section 8 of RESPA permits.”  
Id. § 3500.14(g)(1).  After the CFPB inherited HUD’s 
enforcement and rulemaking authority under the Act, the 
CFPB itself codified HUD’s Regulation X provisions 
governing Section 8.  See 12 C.F.R. § 1024.14(g) (2012). 
 

In our Court, the CFPB acknowledges that, at the time of 
PHH’s conduct, Regulation X stated “that, if a payment bears 
no reasonable relationship to the value of the services 
provided, then the excess may be a payment for a referral.”  
CFPB Br. 31 n.23.  But the CFPB argues that “this does not 
mean that, if the payment does bear a reasonable relationship to 
the value of the services provided, then those payments are 
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never for referrals.”  Id.  The CFPB’s interpretation is a 
facially nonsensical reading of Regulation X.  As Regulation 
X made clear, if an insurer makes a payment at reasonable 
market value for services actually provided, that payment is not 
a payment for a referral. 
 

HUD’s consistent and repeated interpretation of Section 8 
was widely known and relied on in the mortgage lending 
industry.  It was reflected in the leading treatise on the Act.  
See JAMES H. PANNABECKER & DAVID STEMLER, THE RESPA 
MANUAL: A COMPLETE GUIDE TO THE REAL ESTATE 
SETTLEMENT PROCEDURES ACT § 8.04[6][a] (2013).  And 
courts had acknowledged and approved HUD’s interpretation.  
See, e.g., Glover v. Standard Federal Bank, 283 F.3d 953, 964 
(8th Cir. 2002) (the “permissive language of Section 8(c) . . . 
clearly states that reasonable payments for goods, facilities or 
services actually furnished are not prohibited by RESPA, even 
when done in connection with the referral of a particular loan 
to a particular lender”); cf. Carter v. Welles-Bowen Realty, 
Inc., 736 F.3d 722, 728 (6th Cir. 2013) (Section 8(c)(2) is a 
“safe harbor[]” from Section 8(a)’s “ban on referral fees”); 
Geraci v. Homestreet Bank, 347 F.3d 749, 751 (9th Cir. 2003) 
(describing Section 8(c)(2) as a “safe harbor” and noting that 
HUD, when evaluating whether payments from mortgage 
lenders to mortgage brokers fall within Section 8(c), considers 
whether the payments for services “are reasonably related to 
the value of the . . . services that were actually performed”). 
 

At the time PHH engaged in its captive reinsurance 
arrangements, everyone knew the deal:  Captive reinsurance 
arrangements were lawful under Section 8 so long as the 
mortgage insurer paid no more than reasonable market value to 
the reinsurer for reinsurance actually furnished. 
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In 2015, however, the CFPB decided that captive 
reinsurance agreements were prohibited by Section 8.  The 
CFPB then applied its new interpretation of Section 8 
retroactively against PHH, ruling against PHH based on 
conduct that had occurred as far back as 2008.  The 
retroactive application of the CFPB’s new interpretation 
violated the Due Process Clause. 
 

The Due Process Clause limits the extent to which the 
Government may retroactively alter the legal consequences of 
an entity’s or person’s past conduct.  That anti-retroactivity 
principle “is deeply rooted in our jurisprudence, and embodies 
a legal doctrine centuries older than our Republic.”  Landgraf 
v. USI Film Products, 511 U.S. 244, 265 (1994); see also 
Eastern Enterprises v. Apfel, 524 U.S. 498, 547 (1998) 
(Kennedy, J., concurring in the judgment and dissenting in 
part) (“[F]or centuries our law has harbored a singular distrust 
of retroactive statutes.”).   

 
Retroactivity – in particular, a new agency interpretation 

that is retroactively applied to proscribe past conduct – 
contravenes the bedrock due process principle that the people 
should have fair notice of what conduct is prohibited.  As the 
Supreme Court has emphasized, “individuals should have an 
opportunity to know what the law is and to conform their 
conduct accordingly.”  Landgraf, 511 U.S. at 265.  Due 
process therefore requires agencies to “provide regulated 
parties fair warning of the conduct a regulation prohibits or 
requires.”  Christopher v. SmithKline Beecham Corp., 132 S. 
Ct. 2156, 2167, slip op. at 10-11 (2012) (internal quotation 
marks and alteration omitted); see also FCC v. Fox Television 
Stations, Inc., 132 S. Ct. 2307, 2317, slip op. at 11 (2012) (“A 
fundamental principle in our legal system is that laws which 
regulate persons or entities must give fair notice of conduct that 
is forbidden or required.”); cf. United States v. Pennsylvania 
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Industrial Chemical Corp., 411 U.S. 655, 674 (1973) (“Thus, 
to the extent that the regulations deprived PICCO of fair 
warning as to what conduct the Government intended to make 
criminal, we think there can be no doubt that traditional notions 
of fairness inherent in our system of criminal justice prevent 
the Government from proceeding with the prosecution.”); Cox 
v. Louisiana, 379 U.S. 559, 571 (1965) (“[U]nder all the 
circumstances of this case, after the public officials acted as 
they did, to sustain appellant’s later conviction for 
demonstrating where they told him he could would be to 
sanction an indefensible sort of entrapment by the State – 
convicting a citizen for exercising a privilege which the State 
had clearly told him was available to him.  The Due Process 
Clause does not permit convictions to be obtained under such 
circumstances.”) (internal quotation marks and citation 
omitted); Bouie v. City of Columbia, 378 U.S. 347, 350-51 
(1964) (Due Process Clause violated when state punished 
defendants “for conduct that was not criminal at the time they 
committed it” because the “underlying principle” of fair 
warning dictates that “no man shall be held criminally 
responsible for conduct which he could not reasonably 
understand to be proscribed”) (internal quotation marks 
omitted); Raley v. Ohio, 360 U.S. 423, 438-39 (1959) (“There 
was active misleading.  The State Supreme Court dismissed 
the statements of the Commission as legally erroneous, but the 
fact remains that at the inquiry they were the voice of the State 
most presently speaking to the appellants.  We cannot hold 
that the Due Process Clause permits convictions to be obtained 
under such circumstances.”) (internal citation omitted).25 
                                                 

25 In the criminal context, Article I’s two Ex Post Facto Clauses 
bar retroactive criminal statutes.  That principle is so fundamental to 
the protection of individual liberty that the Framers included it in the 
original Constitution, and made it applicable against both the 
National and State governments.  See U.S. CONST. art. I, § 9, cl. 3; 
id. art. I, § 10, cl. 1.  The Framers well understood that a free society 
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In SmithKline, for example, the Supreme Court refused to 

defer to the Department of Labor’s changed interpretation of a 
regulation because the regulated industry “had little reason to 
suspect that its longstanding practice” violated the law.  132 
S. Ct. at 2167, slip op. at 12.  Neither the relevant statute nor 
any regulations provided clear notice of the Department of 
Labor’s new interpretation.  “Even more important,” the 
Court said, was that “despite the industry’s decades-long 
practice,” the “DOL never initiated any enforcement actions” 
or “otherwise suggested that it thought the industry was acting 
unlawfully.”  Id. at 2168, slip op. at 12. 

 
In SmithKline, in a sentence that all but decides the case 

before us, the Supreme Court further stated:  An “agency 
should not change an interpretation in an adjudicative 
proceeding where doing so would impose new liability on 
individuals for past actions which were taken in good-faith 
reliance on agency pronouncements.”  Id. at 2167, slip op. at 
11-12 (internal quotation marks and alterations omitted) 
(quoting NLRB v. Bell Aerospace Co., 416 U.S. 267, 295 
(1974)).  The Court elaborated:  “It is one thing to expect 
regulated parties to conform their conduct to an agency’s 
interpretations once the agency announces them; it is quite 

                                                                                                     
could not function if retroactive punishment were tolerated.  See id.; 
see also Landgraf v. USI Film Products, 511 U.S. 244, 266-67 
(1994); THE FEDERALIST NO. 84, at 511-12 (Alexander Hamilton) 
(Clinton Rossiter ed., 1961) (“[T]he subjecting of men to 
punishment for things which, when they were done, were breaches 
of no law, and the practice of arbitrary imprisonments, have been, in 
all ages, the favorite and most formidable instruments of tyranny.”); 
cf. GEORGE ORWELL, 1984, at 40 (1949) (“Day by day and almost 
minute by minute the past was brought up to date. . . .  [N]or was 
any item of news, or any expression of opinion, which conflicted 
with the needs of the moment, ever allowed to remain on record.”). 
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another to require regulated parties to divine the agency’s 
interpretations in advance or else be held liable when the 
agency announces its interpretations for the first time in an 
enforcement proceeding and demands deference.”  Id. at 
2168, slip op. at 14.  Because automatically accepting the 
Department of Labor’s new interpretation “would result in 
precisely the kind of unfair surprise against which our cases 
have long warned,” the Supreme Court refused to defer to the 
Department of Labor’s retroactive application of a changed 
interpretation of its own regulations.  Id. at 2167, slip op. at 11 
(internal quotation marks omitted). 
 

All of those fundamental anti-retroactivity principles are 
Rule of Law 101.  And all of those fundamental 
anti-retroactivity principles fit this case precisely.  PHH did 
not have fair notice of the CFPB’s interpretation of Section 8 at 
the time PHH engaged in the conduct at issue here.  PHH 
participated in captive reinsurance arrangements in justifiable 
reliance on the interpretation stated by HUD in 1997 and 
restated in 2004.  The CFPB therefore violated due process by 
retroactively applying its changed interpretation to PHH’s past 
conduct and requiring PHH to pay $109 million for that 
conduct. 
 
 The CFPB retorts that there is a presumption in favor of 
retroactive application of agencies’ interpretations of 
ambiguous statutes.  CFPB Br. 42-43.  But here, the CFPB 
was changing the Government’s longstanding interpretation of 
that statute and then applying that changed interpretation 
retroactively.  The CFPB’s decision was a reversal of position 
– an “abrupt departure” from a consistent, longstanding 
position.  Clark-Cowlitz Joint Operating Agency v. FERC, 
826 F.2d 1074, 1081 (D.C. Cir. 1987) (en banc) (internal 
quotation marks omitted).  The Due Process Clause does not 
allow retroactive application of such a change. 
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The CFPB responds that nothing, including the 1997 

letter, gave regulated entities such as PHH a reason to rely on 
HUD’s interpretation.  CFPB Br. 44-45.  But in the 1997 
letter, the Presidentially appointed and Senate-confirmed 
Assistant Secretary of HUD stated:  “I trust that this guidance 
will assist you to conduct your business in accordance with 
RESPA.”  Letter from Nicolas P. Retsinas, Assistant 
Secretary for Housing, Department of Housing and Urban 
Development, to Countrywide Funding Corporation 8 (Aug. 6, 
1997) (J.A. 258).  We therefore find this particular CFPB 
argument deeply unsettling in a Nation built on the Rule of 
Law.  When a government agency officially and expressly 
tells you that you are legally allowed to do something, but later 
tells you “just kidding” and enforces the law retroactively 
against you and sanctions you for actions you took in reliance 
on the government’s assurances, that amounts to a serious due 
process violation.  The rule of law constrains the governors as 
well as the governed.   

 
The CFPB protests that the HUD pronouncements were 

not reflected in a binding HUD rule.  To begin with, that is 
wrong.  As discussed, Regulation X reflected HUD’s 
longstanding interpretation that Section 8(c) allowed payments 
of reasonable market value for services actually performed.  
See 12 C.F.R. § 1024.14 (2012) (CFPB codification of 
Regulation X Section 8 provisions); 24 C.F.R. § 3500.14 
(2011) (HUD Regulation X Section 8 provisions).  In any 
event, the CFPB is confusing (i) the administrative law issue of 
whether an agency rule is sufficiently authoritative to obtain 
Chevron deference or to constitute a norm of proscribed 
conduct that the agency may enforce and (ii) the due process 
issue of whether an agency statement pronouncing the legality 
of certain conduct was sufficiently official for citizens to rely 
on it as the citizens arranged their conduct.  To trigger the 
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latter due process protection, an agency pronouncement about 
the legality of proposed private conduct need not have been set 
forth in a rule preceded by notice and comment rulemaking, or 
the like.  Here, the agency guidance was provided by top HUD 
officials and was given repeatedly.  Although we do not imply 
that those two conditions are necessary to justify citizens’ 
reliance for purposes of the Due Process Clause, they are 
surely sufficient.  Here, the regulated industry reasonably 
relied on those agency pronouncements. 

Put aside all the legalese for a moment.  Imagine that a 
police officer tells a pedestrian that the pedestrian can lawfully 
cross the street at a certain place.  The pedestrian carefully and 
precisely follows the officer’s direction.  After the pedestrian 
arrives at the other side of the street, however, the officer hands 
the pedestrian a $1,000 jaywalking ticket.  No one would 
seriously contend that the officer had acted fairly or in a 
manner consistent with basic due process in that situation.  
See Cox v. Louisiana, 379 U.S. 559, 571 (1965).  Yet that’s 
precisely this case.  Here, the CFPB is arguing that it has the 
authority to order PHH to pay $109 million even though PHH 
acted in reliance upon numerous government pronouncements 
authorizing precisely the conduct in which PHH engaged. 

The Due Process Clause does not countenance the CFPB’s 
gamesmanship.  As Justice Kennedy eloquently explained in a 
related scenario:  “If retroactive laws change the legal 
consequences of transactions long closed, the change can 
destroy the reasonable certainty and security which are the 
very objects of property ownership. . . .  Groups targeted by 
retroactive laws, were they to be denied all protection, would 
have a justified fear that a government once formed to protect 
expectations now can destroy them. Both stability of 
investment and confidence in the constitutional system, then, 
are secured by due process restrictions against severe 
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retroactive legislation.”  Eastern Enterprises, 524 U.S. at 
548-49 (Kennedy, J., concurring in the judgment and 
dissenting in part); see also General Electric Co. v. EPA, 53 
F.3d 1324, 1328-29 (D.C. Cir. 1995) (“In the absence of notice 
– for example, where the regulation is not sufficiently clear to 
warn a party about what is expected of it – an agency may not 
deprive a party of property by imposing civil or criminal 
liability.”); Satellite Broadcasting Co. v. FCC, 824 F.2d 1, 3-4 
(D.C. Cir. 1987) (“Traditional concepts of due process . . . 
preclude an agency from penalizing a private party for 
violating a rule without first providing adequate notice of the 
substance of the rule. . . . Otherwise the practice of 
administrative law would come to resemble ‘Russian 
Roulette.’). 

In sum, even if the CFPB’s new interpretation of Section 8 
were a permissible interpretation of the statute, which it is not, 
the CFPB’s interpretation could not constitutionally be applied 
retroactively to PHH’s conduct that occurred before that new 
interpretation. 26   On remand, to reiterate, the CFPB may 
determine whether the relevant mortgage insurers paid more 
than reasonable market value to the reinsurer Atrium, which is 
what the statute proscribes and what HUD’s longstanding 
pronouncements provided.27 

                                                 
26  To be clear, Section IV-A and Section IV-B of this opinion 

represent alternative holdings on the question of whether the CFPB 
permissibly determined that PHH violated Section 8.  As alternative 
holdings, both holdings constitute binding precedent of the Court.  
See Association of Battery Recyclers, Inc. v. EPA, 716 F.3d 667, 673 
(D.C. Cir. 2013). 

27  Proving that the mortgage insurer paid more than reasonable 
market value – and thus made a disguised payment for the referral – 
is an element of the Section 8 offense that the CFPB has the burden 
of proving by a preponderance of the evidence.  See 12 C.F.R. 
§ 1081.303(a) (2016); see also Director, Office of Workers’ 
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V 
 

In order to hold PHH liable, the CFPB must therefore 
show that the relevant mortgage insurers paid more than 
reasonable market value to Atrium for the reinsurance.  On 
remand, the CFPB may attempt to make that showing, 
assuming that any relevant conduct by PHH occurred within 
the applicable statute of limitations period.  That in turn brings 
us to the statute of limitations issue.  PHH contends that most 
of its relevant activity occurred outside of the three-year statute 
of limitations applicable in this case. 
 

“Statutes of limitations are intended to promote justice by 
preventing surprises through the revival of claims that have 
been allowed to slumber until evidence has been lost, 
memories have faded, and witnesses have disappeared.”  
Gabelli v. SEC, 133 S. Ct. 1216, 1221, slip op. at 5 (2013) 
(internal quotation marks omitted).  Statutes of limitations 

                                                                                                     
Compensation Programs, Department of Labor v. Greenwich 
Collieries, 512 U.S. 267, 271, 276 (1994) (APA’s use of “burden of 
proof” in 5 U.S.C. § 556 places both burden of persuasion and 
burden of production on proponent of order); 12 U.S.C. § 5563(a) 
(CFPB is authorized to conduct adjudication proceedings “in the 
manner prescribed by chapter 5 of title 5,” which includes 
Administrative Procedure Act burden of proof requirements in 5 
U.S.C. § 556).  The CFPB characterizes this issue as an affirmative 
defense.  That is wrong.  If there were express payments in 
exchange for referrals in this case, and PHH was trying to argue that 
the payments nonetheless were justified under some exception, that 
might potentially fit within the affirmative defense box.  But here, 
there were no such express payments in exchange for referrals.  It is 
the CFPB’s burden to prove that the payments for reinsurance were 
more than reasonable market value and were disguised payments for 
referrals. 
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also “provide security and stability to human affairs” by 
affording “certainty” about “a defendant’s potential liabilities.”  
Id. (internal quotation marks omitted).   

 
The general working presumption in federal civil and 

criminal cases is that a federal civil cause of action or criminal 
offense must have some statute of limitations and must not 
allow suits to be brought forever and ever after the acts in 
question.  See 28 U.S.C § 2462; 18 U.S.C. § 3282.  As Chief 
Justice Marshall stated, allowing parties to sue “at any distance 
of time” would be “ utterly repugnant to the genius of our laws.  
In a country where not even treason can be prosecuted after a 
lapse of three years, it could scarcely be supposed that an 
individual would remain forever liable to a pecuniary 
forfeiture.”  Adams v. Woods, 6 U.S. 336, 342 (1805). 
 

The Dodd-Frank Act authorizes the CFPB to “conduct 
hearings and adjudication proceedings” to enforce the Real 
Estate Settlement Procedures Act.  12 U.S.C. § 5563(a).  The 
Real Estate Settlement Procedures Act, in turn, provides that 
the CFPB may “bring an action to enjoin violations” of Section 
8.  Id. § 2607(d)(4).  As it now reads, the Real Estate 
Settlement Procedures Act also provides that “actions” brought 
by various government agencies, including the CFPB, to 
enforce Section 8 “may be brought within 3 years from the date 
of the occurrence of the violation.”  Id. § 2614. 
 
 The CFPB says that no statute of limitations applies to its 
case against PHH.  CFPB Br. 38.  The CFPB advances two 
primary arguments.  First, the CFPB contends it is broadly 
authorized to bring enforcement actions under the Dodd-Frank 
Act, and the CFPB says that the Dodd-Frank Act contains no 
statute of limitations on CFPB enforcement actions brought in 
an administrative proceeding, as opposed to in court.  
Notably, that broad argument would apply to all 19 of the 
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consumer protection statutes that the CFPB enforces, and 
would mean that no statute of limitations applies to CFPB 
administrative actions enforcing any of those statutes.   
 

Second, if the Dodd-Frank Act does not override the 
statutes of limitations in all of the underlying statutes enforced 
by the CFPB, meaning that the CFPB must abide by the 
statutes of limitations in the underlying statutes, the CFPB 
contends that the statute at issue here – the Real Estate 
Settlement Procedures Act – imposes a three-year statute of 
limitations only on those enforcement actions that the CFPB 
brings in court.  According to the CFPB, the Real Estate 
Settlement Procedures Act does not impose any statute of 
limitations for those enforcement actions that the CFPB brings 
in administrative proceedings. 
 

Neither of the CFPB’s arguments is correct. 
 
 First, the CFPB argues that we should ignore any statute 
of limitations contained in the Real Estate Settlement 
Procedures Act.  Instead, the CFPB claims that we should 
look to the general enforcement provisions of the Dodd-Frank 
Act because those Dodd-Frank provisions, according to the 
CFPB, trump the statutes of limitations in the underlying 
statutes enforced by the CFPB.   
 

Under the Dodd-Frank Act, the CFPB may bring an 
enforcement action either in an administrative action or in 
court.  See 12 U.S.C. §§ 5563-5564.  According to the CFPB, 
that choice matters for statute of limitations purposes.  The 
CFPB says that the Dodd-Frank “provision that authorizes 
court actions includes a statute of limitations,” but the 
“provision authorizing administrative enforcement does not.”  
CFPB Br. 38 (emphasis added).  Because the CFPB 
challenged PHH’s conduct through an administrative action 
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rather than in court, the CFPB concludes that there is no 
applicable statute of limitations. 
 

Importantly, the CFPB’s Dodd-Frank-based argument – if 
accepted here – would apply not only to actions to enforce 
Section 8 of the Real Estate Settlement Procedures Act.  The 
CFPB’s argument that it is not bound by any statute of 
limitations in administrative proceedings would extend to all 
19 of the consumer protection laws that Congress empowered 
the CFPB to enforce.  Cf. Integrity Advance, LLC, 
2015-CFPB-0029, Doc. No. 33, CFPB Opposition to Motion to 
Dismiss, at 12 (arguing no statute of limitations applies to 
CFPB administrative action to enforce the Truth in Lending 
Act and the Electronic Fund Transfer Act). 
 
 The CFPB’s argument misreads the enforcement 
provisions of the Dodd-Frank Act.  Section 5563 authorizes 
the CFPB “to conduct hearings and adjudication proceedings 
. . . in order to ensure or enforce compliance with” 19 federal 
consumer protection laws, in addition to other rules, 
regulations, and orders.  12 U.S.C. § 5563(a).  But Congress 
limited the enforcement power granted in Section 5563.  The 
CFPB may enforce those federal laws “unless such Federal law 
specifically limits the Bureau from conducting a hearing or 
adjudication proceeding.”  Id. § 5563(a)(2) (emphasis added).  
Obviously, one such “limit” is a statute of limitations.  By its 
terms, then, Section 5563 ties the CFPB’s administrative 
adjudications to the statutes of limitations of the various 
federal consumer protection laws it is charged with 
enforcing.28  The Dodd-Frank Act therefore makes clear that 
                                                 

28 Similarly, for actions the CFPB brings in court under any of 
the 18 pre-existing consumer protection statutes, the CFPB may only 
“commence, defend, or intervene in the action in accordance with the 
requirements of that provision of law, as applicable.”  12 U.S.C. 
§ 5564(g)(2)(B). 
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in its enforcement action against PHH, the CFPB was bound by 
any statute of limitations located in the Real Estate Settlement 
Procedures Act. 
 
 Second, as to the Real Estate Settlement Procedures Act 
itself, the CFPB argues that the three-year limitations period in 
Section 2614 of that Act applies only to CFPB actions to 
enforce Section 8 in court, not to CFPB administrative actions 
to enforce Section 8 before the agency.  We again disagree.  
Section 2614 supplies the appropriate statute of limitations 
period not only for CFPB actions to enforce Section 8 that are 
brought in court, but also for CFPB actions to enforce Section 
8 that are brought administratively.29 
 

The first part of Section 2614 specifies a general one-year 
statute of limitations for any “action pursuant to” Section 8 
“brought in the United States district court or in any other court 
of competent jurisdiction.”  Id. § 2614.  

 
The second part of Section 2614 supplies a longer, 

three-year statute of limitations for “actions” to enforce 
Section 8 “brought by the Bureau, the Secretary, the Attorney 

                                                 
29 In full, Section 2614 provides:  “Any action pursuant to the 

provisions of section 2605, 2607, or 2608 of this title may be brought 
in the United States district court or in any other court of competent 
jurisdiction, for the district in which the property involved is located, 
or where the violation is alleged to have occurred, within 3 years in 
the case of a violation of section 2605 of this title and 1 year in the 
case of a violation of section 2607 or 2608 of this title from the date 
of the occurrence of the violation, except that actions brought by the 
Bureau, the Secretary, the Attorney General of any State, or the 
insurance commissioner of any State may be brought within 3 years 
from the date of the occurrence of the violation.”  12 U.S.C. § 2614.  
Note that the referenced Section 2607 of Title 12 is Section 8 of the 
Real Estate Settlement Procedures Act. 
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General of any State, or the insurance commissioner of any 
State.”  Id.  In this second part of Section 2614, the term 
“actions” is not limited to actions brought in court.  Section 
2614 does not specify a jurisdiction or forum for actions by the 
Bureau, the Secretary, the Attorney General of any State, or the 
insurance commissioner of any State.  Section 2614 simply 
requires that those actions be brought within a three-year 
limitations period. 
 
 On its face, the statute of limitations for actions under 
Section 8 is therefore straightforward:  Private plaintiffs can 
bring actions under Section 8 only in court.  Private plaintiffs 
cannot bring administrative actions.  For those private-party 
suits, a one-year statute of limitations applies.  The relevant 
government enforcement agencies – including the CFPB – may 
bring actions to enforce Section 8 in courts or in administrative 
proceedings.  For those cases, a three-year statute of 
limitations applies. 
 

In response, the CFPB claims that the term “actions” in 
Section 2614 refers only to court actions, not to administrative 
actions.  The CFPB argues that Congress uses the word 
“proceedings” rather than “actions” when it wants to refer to 
administrative actions.  That is flatly wrong.  Indeed, the 
Dodd-Frank Act itself, which amended Section 2614 to its 
current form, directly contradicts the CFPB’s assertion about 
the meaning of the term “action.”  The Dodd-Frank Act 
repeatedly uses the term “action” to encompass court actions 
and administrative proceedings.  See, e.g., id. § 5497(d)(1) 
(“If the Bureau obtains a civil penalty against any person in any 
judicial or administrative action under Federal consumer 
financial laws . . . .”); id. § 5537(b)(1) (establishing grant 
program for States “to hire staff to identify, investigate, and 
prosecute (through civil, administrative, or criminal 
enforcement actions) cases involving misleading or fraudulent 
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marketing”); id. § 5538(b)(6) (“Whenever a civil action or an 
administrative action has been instituted by or on behalf of the 
Bureau . . . .”); id. § 5565(c) (subsection entitled “Civil money 
penalty in court and administrative actions”).  The same can 
be said for various provisions scattered throughout the U.S. 
Code.  See, e.g., 7 U.S.C. § 2279d (“Such liability shall apply 
to any administrative action brought before October 21, 1998, 
but only if the action is brought within the applicable statute of 
limitations . . . .”); 15 U.S.C. § 78u-6(a)(1) (“The term 
‘covered judicial or administrative action’ means any judicial 
or administrative action brought by the Commission under the 
securities laws that results in monetary sanctions exceeding 
$1,000,000.”); 42 U.S.C. § 9628(b)(1)(B) (“The President may 
bring an administrative or judicial enforcement action under 
this chapter . . . .”); 49 U.S.C. § 60120(a)(1) (“The maximum 
amount of civil penalties for administrative enforcement 
actions under section 60122 shall not apply to enforcement 
actions under this section.”). 
 

The CFPB also cites BP America Production Co. v. 
Burton, 549 U.S. 84 (2006).  There, the Supreme Court ruled 
that 28 U.S.C. § 2415(a) – a civil statute of limitations 
provision for “every action for money damages” brought by 
the Government – encompassed only court actions, and not 
agency enforcement actions.  BP America, 549 U.S. at 89, 101 
(internal quotation marks and emphasis omitted).  To arrive at 
that conclusion, the Court looked to a wide array of textual and 
structural clues in that statutory scheme.  For example, the 
Court noted that the “key terms in th[e] provision – ‘action’ 
and ‘complaint’ – are ordinarily used in connection with 
judicial, not administrative, proceedings.”  Id. at 91.  That 
conclusion was reinforced by Congress’s use of the word 
“action” as part of the term “action for money damages,” 
which is “generally used to mean pecuniary compensation or 
indemnity, which may be recovered in the courts.”  Id. at 
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91-92 (internal quotation marks omitted).  The Supreme Court 
also noted Congress’s use of the term “right of action” in the 
same provision, which is defined as the “right to bring suit; a 
legal right to maintain an action, with suit meaning any 
proceeding . . . in a court of justice.”  Id. at 91 (internal 
quotation marks omitted) (quoting BLACK’S LAW DICTIONARY 
1488, 1603 (4th ed. 1951)). 

 
At the very most, BP America articulated a presumption 

that the term “action” means court proceedings.  But it is at 
most a presumption.  BP America certainly never said that the 
term “actions” always means actions in court.  Far from it.  
Indeed, Supreme Court cases interpret the term “actions” to 
encompass administrative actions.  See West v. Gibson, 527 
U.S. 212, 220-21 (1999); Pennsylvania v. Delaware Valley 
Citizens’ Council for Clean Air, 478 U.S. 546, 557-60 (1986). 

 
The question of whether the term “actions” in a particular 

statute encompasses administrative actions thus turns on the 
overall text, context, purpose, and history of the statute.  Here, 
the textual and contextual clues convincingly demonstrate that 
administrative actions are covered.  Unlike in BP America,  
the key part of Section 2614 – which refers to “actions” 
brought by the CFPB – speaks of an “action” generically and is 
not limited to an “action for money damages.”  Section 2614 
also lacks other “key terms” like “complaint” or “right of 
action” that were present in the statute at issue in BP America. 
 

The broader purpose and history of the Dodd-Frank Act 
strongly reinforce the conclusion that the CFPB is bound by a 
three-year statute of limitations in its administrative actions to 
enforce Section 8.  Before 2010, HUD could not bring 
administrative enforcement actions to enforce Section 8.  
HUD could sue only in court.  The CFPB acknowledges that a 
three-year statute of limitations applied to all of those HUD 
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actions to enforce Section 8.  When passing the Dodd-Frank 
Act in 2010, Congress empowered the CFPB (taking over for 
HUD) to enforce Section 8 not just in courts, but also in 
administrative actions.  Importantly, the CFPB has complete 
discretion to institute enforcement actions in courts or through 
administrative actions.  See 12 U.S.C. §§ 5563-5564.  And 
the CFPB can obtain administratively all of the remedies that it 
could obtain in court.  Id. § 5565(a)(2).  The CFPB’s theory 
is that Congress – for some unstated reason – did not carry 
forward the three-year statute of limitations for CFPB 
administrative actions to enforce Section 8.  Under the 
CFPB’s theory, the agency therefore can always circumvent 
the three-year statute of limitations simply by bringing the 
enforcement action administratively rather than in court.  But 
Congress did not suggest that by transferring authority from 
HUD to the CFPB, it intended to relax the longstanding 
three-year statute of limitations. 

 
Moreover, “Congress ‘does not, one might say, hide 

elephants in mouseholes.’”  Puerto Rico v. Franklin 
California Tax-Free Trust, 136 S. Ct. 1938, 1947, slip op. at 11 
(2016) (quoting Whitman v. American Trucking Associations, 
Inc., 531 U.S. 457, 468 (2001)).  If by means of the 
Dodd-Frank Act, “Congress intended to alter” the fundamental 
details of the statutes of limitations for enforcement of this 
critical consumer protection law, “we would expect the text of 
the amended” statute “to say so.”  Id. (internal quotation 
marks omitted).  In other words, we would expect Congress to 
actually say that there is no statute of limitations for CFPB 
administrative actions to enforce Section 8, especially given 
that the CFPB has full discretion to pursue administrative 
actions instead of court proceedings and can obtain all of the 
same remedies through administrative actions that it can obtain 
in court.  But the text of Dodd-Frank says no such thing.  
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Nor, moreover, has the CFPB cited any legislative history that 
says anything like that. 
 

Of course, there is good reason Congress did not say that 
the CFPB need not comply with any statutes of limitations 
when enforcing the Real Estate Settlement Procedures Act 
administratively.  That would be absurd.  Why would 
Congress allow the CFPB to bring administrative actions for an 
indefinite period, years or even decades after the fact?  Why 
would Congress create such a nonsensical dichotomy between 
CFPB court actions and CFPB administrative actions?  The 
CFPB has articulated no remotely plausible reason why 
Congress would have done so.  See Griffin v. Oceanic 
Contractors, Inc., 458 U.S. 564, 575 (1982) (“absurd results 
are to be avoided” where “alternative interpretations consistent 
with the legislative purpose are available”).  The CFPB’s 
interpretation is especially alarming because the agency can 
seek civil penalties in these administrative actions.  12 U.S.C. 
§ 5565(a)(2).  But the Supreme Court has emphatically 
stressed the importance of statutes of limitations in civil 
penalty provisions.  As the Supreme Court stated in Gabelli:  
“Chief Justice Marshall used particularly forceful language in 
emphasizing the importance of time limits on penalty actions, 
stating that it ‘would be utterly repugnant to the genius of our 
laws’ if actions for penalties could ‘be brought at any distance 
of time.’”  133 S. Ct. at 1223, slip op. at 9 (quoting Adams, 6 
U.S. at 342); see also 3M Co. v. Browner, 17 F.3d 1453, 1457 
(D.C. Cir. 1994) (“Justice Story, sitting as a circuit justice in a 
civil penalty case, made the same point as Chief Justice 
Marshall:  ‘it would be utterly repugnant to the genius of our 
laws, to allow such prosecutions a perpetuity of existence.’”) 
(quoting United States v. Mayo, 26 F. Cas. 1230, 1231 (No. 
15,754) (C.C.D. Mass. 1813)). 
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The absurdity of the CFPB’s position is illustrated by its 
response to a hypothetical question about the CFPB’s bringing 
an administrative enforcement action 100 years after the 
allegedly unlawful conduct.  Presented with that question, the 
CFPB referenced its prosecutorial discretion.  But “trust us” is 
ordinarily not good enough.  Cf. McDonnell v. United States, 
136 S. Ct. 2355, 2372-73, slip op. at 23 (2016) (declining to 
construe a statute “on the assumption that the Government will 
use it responsibly”) (internal quotation marks omitted).  The 
CFPB also suggested that the equitable defense of laches might 
apply to such a case, and that “a court would look askance at a 
proceeding” initiated 100 years after the challenged conduct 
occurred.  CFPB Br. 38 n.28.  We need not wait for an 
enforcement action 100 years after the fact.  This Court looks 
askance now at the idea that the CFPB is free to pursue an 
administrative enforcement action for an indefinite period of 
time after the relevant conduct took place.  A much more 
logical, predictable interpretation of the agency’s authority is 
that the three-year limitations period in Section 2614 applies 
equally to CFPB court actions and CFPB administrative 
actions.  And most importantly for our purposes, that is what 
the relevant statutes actually say.30 
 

* * * 
 
 We grant PHH’s petition for review, vacate the CFPB’s 
order, and remand for further proceedings consistent with this 
opinion.  On remand, the CFPB may determine, among other 
things, whether, consistent with the applicable three-year 

                                                 
30  We do not here decide whether each alleged 

above-reasonable-market value payment from the mortgage insurer 
to the reinsurer triggers a new three-year statute of limitations for 
that payment.  We leave that question for the CFPB on remand and 
any future court proceedings. 
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statute of limitations, the relevant mortgage insurers paid more 
than reasonable market value to Atrium. 
 

So ordered. 
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       RANDOLPH, Senior Circuit Judge, concurring:  After the
enforcement unit of the Consumer Financial Protection Bureau
filed a Notice of Charges against petitioners, an Administrative
Law Judge held a nine-day hearing and issued a recommended
decision, concluding that petitioners had violated the Real Estate
Settlement Procedures Act of 1974.  In the administrative
appeal, the Director “affirm[ed]” the ALJ’s conclusion that
petitioners violated the Act.

I believe that the ALJ who presided over the hearing was an
“inferior Officer” within the meaning of Article II, section 2,
clause 2 of the Constitution.  That constitutional provision
requires  “inferior Officers” to be appointed by the President, the
“Courts of Law,” or the “Heads of Departments.”   This ALJ
was not so appointed.  Pursuant to an agreement between the
Bureau and the Securities and Exchange Commission, the SEC’s
Chief Administrative Law Judge assigned him to the case.  This
in itself rendered the proceedings against petitioners
unconstitutional.

To me, the case is indistinguishable from Freytag v.
Commissioner of Internal Revenue, 501 U.S. 868 (1991).  My
reasoning is set forth in Landry v. Federal Deposit Insurance
Corp., 204 F.3d 1125, 1140-44 (D.C. Cir. 2000) (Randolph, J.,
concurring in part and concurring in the judgment).  There is no
need to repeat what I wrote there.  The majority opinion in
Landry disagreed with my position, but petitioners have
preserved the issue for review by this court en banc or by the
Supreme Court on certiorari.  Pet. Br. 51 n.8.  The Bureau, in its
brief, argues that petitioners waived the issue because they did
not raise it before the ALJ or on appeal to the Bureau’s Director. 
But the Freytag petitioners also raised their constitutional
objection to the appointment of the special trial judge for the
first time on appeal.  See Freytag, 501 U.S. at 892-95 (Scalia, J.,
concurring).  There is no difference between this case and
Freytag, except that in light of Landry it would have been futile
to object, a point that cuts in petitioners’ favor.
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KAREN LECRAFT HENDERSON, Circuit Judge, concurring 
in part and dissenting in part:  

In no uncertain terms, PHH has asked this Court to vacate 
the CFPB’s order, outlining three distinct reasons why it is 
entitled to that relief. As my colleagues ably demonstrate, 
PHH’s statutory arguments are sufficient to accomplish its 
goal—I agree that: (1) the Bureau’s interpretation of section 
8(c)(2) contravenes the language of the statute; (2) “action” in 
12 U.S.C. § 2614 includes enforcement proceedings brought 
by the Bureau for a violation of section 8(a) and a three-year 
statute of limitations applies to those proceedings; (3) the 
Bureau’s interpretation of section 8(c)(2) is a new 
interpretation retroactively applied against PHH without fair 
notice; and (4) although the Bureau has the authority to order 
disgorgement as a sanction under 12 U.S.C. § 5565(a)(2)(D),  
the amount of any disgorgement award must be reduced by 
the amount the captive reinsurer paid the insurers for their 
reinsurance claims.1 But my colleagues don’t stop there. 
Instead, they unnecessarily reach PHH’s constitutional 
challenge, thereby rejecting one of the most fundamental 
tenets of judicial decisionmaking. With respect, I cannot join 
them in this departure from longstanding precedent.  

Although courts remain resolute in “our duty as the 
bulwar[k] of a limited constitution against legislative 
encroachments,” at the same time we recognize “a well-
established principle governing the prudent exercise of this 
Court’s jurisdiction that normally the Court will not decide a 
constitutional question if there is some other ground upon 
which to dispose of the case.” Nw. Austin Mun. Util. Dist. No. 
One v. Holder, 557 U.S. 193, 205 (2009) (quoting THE 
FEDERALIST No. 78, p. 526 (J. Cooke ed. 1961) (A. 
Hamilton); Rostker v. Goldberg, 453 U.S. 57, 64 (1981)) 

                                                 
1  Accordingly, I concur in Parts I, IV and V of the majority 

opinion. 
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(internal quotations omitted). An unbroken line of Supreme 
Court cases teaches that “[i]t is not the habit of the court to 
decide questions of a constitutional nature unless absolutely 
necessary to a decision of the case.” Ashwander v. Tenn. 
Valley Auth., 297 U.S. 288, 347 (1936) (Brandeis, J., 
concurring); accord Bond v. United States, 134 S. Ct. 2077, 
2087 (2014); Union Pac. R. Co. v. Bhd. of Locomotive 
Engineers & Trainmen Gen. Comm. of Adjustment, Cent. 
Region, 558 U.S. 67, 80 (2009); Greater New Orleans Broad. 
Ass’n, Inc. v. United States, 527 U.S. 173, 184 (1999); Dep’t 
of Commerce v. U.S. House of Representatives, 525 U.S. 316, 
343 (1999); Blum v. Bacon, 457 U.S. 132, 137 (1982). 

Determining the applicability of this judicial restraint 
principle is not a difficult task; indeed, a two-step inquiry 
decides whether constitutional analysis is necessary.  First, we 
ask what relief a party seeks. See Nw. Austin Mun. Util. Dist. 
No. One, 557 U.S. at 205 (determining whether statutory 
remedy affords aggrieved party “all the relief it seeks”). 
Federal Rule of Appellate Procedure 28(a)(9) makes this 
simple, as it requires that the party’s brief include “a short 
conclusion stating the precise relief sought.” Fed. R. App. 
Pro. 28(a)(9) (emphasis added). PHH makes its requested 
relief quite clear: “the appropriate remedy . . . is vacatur.”2 
Petitioners’ Br. at 61. 

                                                 
2  My colleagues state that “PHH wants us, at a minimum, to 

strike down the CFPB and prevent its continued operation.” Maj. 
Op. at 65. Besides describing, if anything, the maximum relief 
available, they stray from the relief requested in PHH’s brief—
vacatur. Petitioners’ Br. at 61. To the extent PHH changed its 
requested relief at oral argument, I believe we are to choose its 
writing over its speech. See, e.g., Whitehead v. Food Max of 
Mississippi, Inc., 163 F.3d 265, 270 (5th Cir. 1998) (citing Fed. R. 
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The next question, then, is whether the court can provide 
the requested relief—to its fullest extent—on statutory 
grounds. See Nw. Austin Mun. Util. Dist. No. One, 557 U.S. at 
205. If so, we are to leave any constitutional question for 
another day. See Ashwander, 297 U.S. at 347 (Brandeis, J., 
concurring) (“The Court will not pass upon a constitutional 
question although properly presented by the record, if there is 
also present some other ground upon which the case may be 
disposed of.”). Indeed, my colleagues conclude that vacatur is 
warranted on statutory grounds. Maj. Op. at Parts IV, V.  
Because the statutory holding is sufficient, I believe our 
analysis should begin and end there. United States v. Wells 
Fargo Bank, 485 U.S. 351, 354 (1988) (“[O]ur established 
practice is to resolve statutory questions at the outset where to 
do so might obviate the need to consider a constitutional 
issue.”). 

My colleagues, however, insist that the constitutional 
issues be addressed before the statutory ones because 
resolution of the former could afford PHH broader relief. Maj. 
Op. at 10 n. 1. Notwithstanding their approach turns on its 
head the “fundamental rule of judicial restraint” that “[p]rior 
to reaching any constitutional questions, federal courts must 
consider nonconstitutional grounds for decision,” Jean v. 
Nelson, 472 U.S. 846, 854 (1985); Gulf Oil Co. v. Bernard, 
452 U.S. 89, 99 (1981); Mobile v. Bolden, 446 U.S. 55, 60 
(1980); Kolender v. Lawson, 461 U.S. 352, 361, n. 10 (1983), 
it misses the point—our focus should be on providing the full 
relief requested by the prevailing party, not the broadest relief 
implicated by its claim. See Nw. Austin Mun. Util. Dist. No. 
One, 557 U.S. at 205. Granted, in Nw. Austin Mun. Util. Dist. 
No. One, the Supreme Court rejected the argument that 

                                                                                                     
App. Pro. 28) (limiting relief to that requested in appellate brief 
rather than alternate relief first proposed at oral argument).  
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resolving the case solely on statutory grounds “would not 
afford [a plaintiff] all the relief it seeks”—even though the 
plaintiff’s constitutional challenge, if successful, would 
provide broader relief—because the plaintiff had “expressly 
describe[d] its constitutional challenge . . . as ‘being in the 
alternative’ to its statutory argument.” Id. at 205–06; cf. 
Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 7–8 
(1993) (reaching Establishment Clause argument despite 
statutory ground because “[r]espondent did not urge any 
statutory grounds for affirmance upon the Court of 
Appeals . . . [and] [i]n the District Court, too, the parties 
chose to litigate the case on the federal constitutional issues 
alone”).  Similarly, PHH has expressly relied on “three 
independent reasons” why vacatur is appropriate, treating its 
constitutional arguments as alternatives to its statutory 
counterparts. Petitioners’ Br. at 23. Thus, our duty is quite 
clear: “[A] federal court should not decide federal 
constitutional questions where a dispositive nonconstitutional 
ground is available.” Jean v. Nelson, 472 U.S. at 854 (1985); 
Spector Motor Serv. v. McLaughlin, 323 U.S. 101, 105 (1944) 
(“If there is one doctrine more deeply rooted than any other in 
the process of constitutional adjudication, it is that we ought 
not to pass on questions of constitutionality . . . unless such 
adjudication is unavoidable.”). 

Nevertheless, my colleagues conclude that we must 
decide the constitutional issue because it involves “a 
fundamental constitutional challenge to the very structure or 
existence of an agency enforcing the law against it.” Maj. Op. 
at 10 n. 1. I again believe prudential considerations counsel 
against our reaching out to invalidate the for cause removal 
provision. See Spector Motor Serv., 323 U.S. at 105. 

First, the Supreme Court’s leading removal caselaw is 
distinguishable. In both Myers v. United States, 272 U.S. 52, 
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106–07 (1926), and Humphrey’s Executor v. United States, 
295 U.S. 602, 618–19 (1935), the suit was brought by the 
officer removable for cause only and only after he had been 
removed from office. In Myers, the President, through the 
Postmaster General, removed a postmaster (Myers). 272 U.S. 
at 106.  Myers protested the removal and eventually brought 
suit for back pay. Id. After determining that laches did not 
prevent Myers from challenging his removal, the Court had to 
resolve whether the President had lawfully removed him.  Id. 
at 106–07. Humphrey’s Executor presented a similar 
question—the President removed a member (Humphrey) of 
the Federal Trade Commission (FTC) before his seven-year 
term concluded and without cause. 295 U.S. at 618–19.  
Humphrey then sought back pay. Id. The Court could not 
decide his back pay claim without first addressing the validity 
of Humphrey’s for-cause only removal restriction on the 
President’s Article II removal power. Id. at 626–31.   

The holdings in Morrison v. Olson, 487 U.S. 654 (1988), 
and Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 
561 U.S. 477 (2010), are equally inapposite. In Morrison, the 
appellees sought to quash subpoenas issued on behalf of the 
independent counsel by challenging the constitutionality of 
the legislation providing for appointment of an independent 
counsel removable by the Attorney General for cause only. 
487 U.S. at 668–69. Other than the collateral issue of the 
proper scope of review of a contempt order, id. at 669–70, the 
only challenges the appellees made throughout the litigation 
were constitutional in nature. Id. at 668–70. Accordingly, 
although there were several grounds on which the appellees 
could have won their requested relief (quashing the 
subpoenas), each required consideration of a constitutional 
issue. 
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Free Enterprise Fund is perhaps the closest precedent yet 
it too is distinguishable. The Public Company Accounting 
Oversight Board (PCAOB) investigated an accounting firm 
for potential violations of statutes and regulations relating to 
the auditing of public companies. Free Enterprise Fund v. 
Pub. Co. Accounting Oversight Bd., No. 06–0217, 2007 WL 
891675, at *2 (D.D.C. March 21, 2007). The PCAOB issued a 
report detailing the result of its preliminary investigation and 
plaintiffs Free Enterprise Fund and its accounting-firm 
member brought suit to enjoin the ongoing disciplinary 
proceedings. Id. They sought a declaratory judgment “that the 
provisions of the Act establishing the PCAOB are 
unconstitutional” and “an order enjoining the Board from 
taking any further action against [the accounting firm].” Id.  
Thus, the only challenge was a facial one to the 
constitutionality of the PCAOB—there was no statutory 
ground on which to reverse any PCAOB action because it had 
not yet taken action against the firm.  Id. at *6.  On review, 
we addressed the “facial challenge” that “Title I of the 
Sarbanes-Oxley Act of 2002 . . . violates the Appointments 
Clause of the Constitution and separation of powers because it 
does not permit adequate Presidential control of the 
[PCAOB].” Free Enterprise Fund v. Pub. Co. Accounting 
Oversight Bd., 537 F.3d 667, 668 (D.C. Cir. 2008).  Likewise, 
the Supreme Court granted relief on the constitutional 
removal power ground.3 561 U.S. at 510–14. 

This case does not fit the Court’s removal precedents.  
Myers and Humphrey’s Executor raised only constitutional 
questions. And unlike the challenges in Morrison and in Free 
Enterprise Fund, PHH has challenged—successfully—the 

                                                 
3  The Court separately affirmed the district court’s jurisdiction 

based on a direct review provision of the Sarbanes-Oxley Act.  561 
U.S. at 489–90. 
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Bureau’s exercise of its statutory authority. Again, PHH can 
obtain full relief without our addressing the Bureau’s 
challenged structure.4 Although I agree that “[w]hen 
constitutional questions are ‘indispensably necessary’ to 
resolving the case at hand, ‘the court must meet and decide 
them.’” Citizens United v. FEC, 558 U.S. 310, 375 (Roberts, 
C.J., concurring) (quoting Ex parte Randolph, 20 F. Cas. 242, 
254 (No. 11, 558) (C.C.Va. 1833) (Marshall, C.J.)), I do not 
believe that it is “indispensably necessary” to resolve the for-
cause removal issue here.   

To the extent the majority concludes that judicial restraint 
is irrelevant because PHH raises a structural constitutional 
issue, Supreme Court precedent on waiver of structural 
constitutional arguments advises otherwise.  It is settled that a 
nonjurisdictional constitutional argument, including an Article 
III structural claim, can be waived. See, e.g., Plaut v. 
Spendthrift Farm, Inc., 514 U.S. 211, 231–32 (1995) (“[T]he 
proposition that legal defenses based upon doctrines central to 
the courts’ structural independence can never be waived 
simply does not accord with our cases.”); see also Al Bahlul v. 
United States, 792 F.3d 1, 33 (D.C. Cir. 2015) (Henderson, J., 
dissenting) (“[T]he only nonforfeitable argument is subject-
matter jurisdiction.”). Although waiver of an Article III 
structural challenge “cannot be dispositive,” Commodity 

                                                 
4  I do not suggest that the Bureau is immune from challenge.  

A deposed director or a regulated party could challenge the 
constitutionality of the Bureau, either in a stand-alone constitutional 
challenge as in Free Enterprise Fund or as part of an appeal of a 
Bureau enforcement proceeding if the statutory remedy did not 
provide full relief.  And in all likelihood, that challenge will be 
before this Court relatively quickly. See, e.g., State Nat’l Bank of 
Big Spring v. Lew, No. CV 12-1032 (ESH), 2016 WL 3812637, at 
*1 (D.D.C. July 12, 2016) (holding in abeyance resolution of 
challenge to CFPB’s constitutionality until the decision here). 
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Future Trading Commission v. Schor, 478 U.S. 833, 851 
(1986), the Supreme Court has recently clarified that it 
remains within our discretion whether to reach such a 
challenge. See B&B Hardware, Inc. v. Hargis Industries, Inc., 
135 S. Ct. 1293, 1304, 1305 n.2 (2015) (declining to consider 
Article III structure challenge not properly briefed); Wellness 
International Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1942, 
1948–49 (2015) (reversing Seventh Circuit decision holding 
that Article III structural challenge could not be forfeited and 
remanding to determine forfeiture vel non); Plaut, 514 U.S. at 
231–32 (noting Schor Court “cho[se] to consider [Schor’s] 
Article III challenge” notwithstanding [his] consent to 
jurisdiction in the Article I tribunal and waiver of that 
challenge). Because resolution of the constitutionality of the 
Bureau’s structure is unnecessary in providing PHH full relief 
and because the Supreme Court’s removal jurisprudence does 
not lead to a contrary result, I believe we should stay our 
hand. Greater New Orleans Broad. Ass’n, Inc. v. United 
States, 527 U.S. 173, 184 (1999) (“It is . . . an established part 
of our constitutional jurisprudence that we do not ordinarily 
reach out to make novel or unnecessarily broad 
pronouncements on constitutional issues when a case can be 
fully resolved on a narrower ground.”). 

Accordingly, I respectfully dissent from Parts II and III 
of the majority opinion. In addition, I do not join the 
Introduction and Summary to the extent it “hold[s] that the 
CFPB is unconstitutionally structured.” Maj. Op. at 10. 

Appendix Item 1Appendix Item 2

121

jmaloney
Highlight



Davis Polk & Wardwell LLP davispolk.com 

 CLIENT MEMORANDUM 

What’s Next for PHH v. CFPB?  
October 15, 2016 

Introduction 

Not surprisingly, the many media and political reactions to the PHH Corp. v. CFPB decision have 
reflected the competing stakeholder interests around every aspect of the CFPB.1  In this memorandum, 
we step back a bit and make some observations about the strategic choices facing the CFPB, the Obama 
Administration, the next President, and the next Congress in light of the decision.  We begin with a short 
review of the tension between the two contradictory Supreme Court cases upon which the federal 
administrative state is built and explain how they informed the D.C. Circuit’s invalidation of the CFPB’s 
independent structure.  We then discuss the D.C. Circuit’s statutory interpretation, which we believe will 
have wide implications across a range of regulatory enforcement actions, both in the financial sector and 
beyond. We also discuss the extent to which the D.C. Circuit’s ruling may raise questions as to the validity 
of past or pending CFPB rulemaking and enforcement actions. Finally, we end with an exploration of the 
considerations behind the possible next steps by the CFPB and other stakeholders. 

Background 
The case stems from a 2014 administrative proceeding in which the CFPB and PHH Corporation (“PHH”) 
appealed to Director Richard Cordray an Administrative Law Judge’s (“ALJ”) recommended finding that 
PHH violated the Real Estate Settlement Procedures Act (“RESPA”).  The ALJ had recommended 
disgorgement of $6.44 million based, in part, on a ruling that alleged violations before July 21, 2008 were 
not actionable because they fell outside the applicable 3-year statute of limitations. 

Upholding the decision in part and reversing in part, Director Cordray expressly rejected the then-existing 
written guidance on RESPA’s application to captive reinsurance on which PHH had relied. That guidance 
had been issued by the Department of Housing and Urban Development (“HUD”), which was the agency 
responsible for interpreting RESPA before the creation of the CFPB.  Director Cordray determined that 
PHH violated RESPA with each payment by mortgage insurers rather than, as the ALJ recommended, 
when each reinsured loan closed.  Finally, Director Cordray determined that RESPA’s 3-year statute of 
limitations applies only to court actions and not to administrative proceedings.  On these bases, he 
increased the disgorgement penalty from $6.44 million to $109 million. 

PHH appealed the decision to the United States Court of Appeals for the District of Columbia Circuit.  
PHH argued that Director Cordray’s interpretation of RESPA was inconsistent with its plain language and 
longstanding precedent and therefore not entitled to Chevron deference and that the Director’s retroactive 
reinterpretation of the statute violated the Due Process Clause of the Fifth Amendment.2  PHH also 
argued that Director Cordray incorrectly determined that statutes of limitations were inapplicable to an 
administrative proceeding.  Finally, it argued that the agency’s decision was invalid for the independent 
reason that the CFPB’s structure violates the Constitution.  Before oral argument, the D.C. Circuit asked 
the parties to address the historical precedents for independent agencies led by a single director and any 
proposed remedies for structures that did not pass constitutional muster. 

                                                                                                                                                                           
1 No. 15-1177 (D.C. Cir. Oct. 11, 2016).  The full opinion is available here.  
2 Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).  
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The PHH Corp. v. CFPB Decision 
The Constitutional Ruling  

The D.C. Circuit held, in a majority decision written by Judge Kavanaugh, that in light of the Supreme 
Court’s separation of powers precedents, the CFPB is unconstitutionally structured because it is headed 
by a single director who can be removed by the President only for cause rather than at will.  The court 
then severed the unconstitutional for-cause removal provision from the rest of the Dodd-Frank Act, 
making it clear that henceforth the Director is removable by the President at will.  If the court’s ruling 
stands, the CFPB will continue to operate but will now do so as an agency within the executive branch, 
rather than as an independent agency.3 

The constitutional tension is created by two contradictory Supreme Court cases.  The first, Myers v. 
United States, was decided in 1926 and held that executive power is typically exercised by the President 
or by removable-at-will subordinate officers subject to the supervision and command of the President.4  
The second case, Humphrey's Executor v. United States, decided in 1935, over the objections of 
President Franklin D. Roosevelt, held that Congress could create an independent agency subject to less 
control by the President.5  In PHH Corp. v. CFPB, the D.C. Circuit expressed the view that the Supreme 
Court had permitted the creation of independent agencies because, among other things, the agency at 
issue in Humphrey’s Executor was designed to be non-partisan, to act with impartiality, and most 
importantly, to be led by a “body of experts” rather than a single director.6  As noted by the panel, 
independent agencies now “possess authority over vast swaths of American economic and social life.”7  
The tension between Myers and Humphrey’s Executor has been apparent in virtually every separation of 
powers case involving agencies.8 

Following Humphrey’s Executor, the vast majority of independent agencies have been led by multi-
member boards.9  The CFPB is an exception.  Established under the Dodd-Frank Act, the CFPB is 
headed by a single director who is authorized to enforce 19 distinct consumer protection laws and 
removable only for cause, i.e., for “inefficiency, neglect of duty, or malfeasance in office.”10  The D.C. 
Circuit opined that the Director “is the single most powerful official” in the government, other than the 
President, at least within the Director’s narrower sphere of authority.  This concentration of power, in the 
view of the panel, is a departure from historical practice, is exceptional in our constitutional structure, and 
makes the CFPB a “historical anomaly.”11  This, the panel said, “strongly counsels caution with respect to 
single-Director independent agencies” like the CFPB.12 

                                                                                                                                                                           
3 PHH Corp., No. 15-1177 at *28 n.4. 
4 272 U.S. 52 (1926). 
5 295 U.S. 602 (1935). 
6 PHH Corp., No. 15-1177 at *21. 
7 Id. at *22. 
8 The existence of independent agencies contradicts the theory of a “unitary” executive, or one where executive power resides solely 
in the President. 
9 The court lists over 20 examples. 
10 PHH Corp., No. 15-1177, at * 23 (citing 12 U.S.C. § 5491(c)(3) and Humphrey’s Executor, 295 U.S. at 620). 
11 Id. at *27. 
12 Id. at *33. 
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In explaining why the CFPB’s “departure from historical practice matters,” the D.C. Circuit reasoned that, 
where the constitutional text does not resolve the separation of powers issue, longstanding practices 
should inform a court’s decision as to what the law is.  For example, the Supreme Court in a very recent 
9-0 opinion written by Justice Breyer, NLRB v. Noel Canning, interpreted a 200-year old practice 
regarding Senate recess appointments as a constitutional standard.13  In Free Enterprise Fund v. Public 
Company Accounting Oversight Board, a divided 5-4 Supreme Court drew a line between one level and 
two levels of for-cause removal in part because historical practice had settled on one level of for-cause 
removal.14 

The Constitution, as interpreted by the Humphrey’s Executor Court, does not answer how independent 
agencies should be structured, just that they can be constitutional.  In an in-depth analysis, the panel 
examined the historical purpose behind the multi-member boards that govern agencies such as the SEC 
or NLRB—a concern for safeguarding individual liberty.  The panel focused on the CFPB’s lack of the sort 
of “critical check” on abuse applicable to traditional independent agencies: majority, deliberative, and 
diverse decision-making.15  According to the panel, a single director is more prone to extreme, 
idiosyncratic, and influenced decision-making and is thus more likely to infringe on individual liberties.  
The single director structure was particularly concerning to the panel in light of the CFPB’s quasi-judicial 
and quasi-investigative authority.16 

Furthermore, the PHH court held that the CFPB’s structure—having a single director with for-cause 
removal only—contradicts the Constitution’s bedrock principle of dividing power among and within 
multiple entities (e.g., two houses in the legislative branch, equal votes among the Chief and Associate 
Justices of the Supreme Court, etc.).  The panel emphasized that, apart from the executive branch, which 
has power concentrated in one person but subject to national election and accountability, the Constitution 
reflects the notion that multi-member bodies are less likely to engage in arbitrary decision-making and 
abuses of power.  In fact, the panel asserted that the multi-member agency form has “become 
synonymous with independence.”17  Since the CFPB represents a “sharp break” from that historical 
practice, lacks the internal checks of other agencies, and poses a great threat to individual liberty, the 
panel held that its structure raises grave constitutional doubt.18  According to the panel, “Humphrey’s 
Executor does not mean that anything goes.”19 

The PHH panel’s 52-page analysis of the history and structure of independent agencies, with its copious 
citations to public statements and recent Supreme Court opinions written by Justices both liberal and 
conservative, was clearly intended to signal the depth and seriousness of the panel’s analysis.  Judge 
Kavanaugh is well acquainted with cases regarding the President’s executive power.  In 2008, Judge 
Kavanaugh dissented from the D.C. Circuit’s opinion in Free Enterprise Fund upholding the structure of 
the Public Company Accounting Oversight Board (“PCAOB”); the D.C. Circuit’s opinion was later 
invalidated by the Supreme Court.20 Here, Judge Kavanaugh hinted in a footnote that Humphrey’s 

                                                                                                                                                                           
13 134 S. Ct. 2550, 2657 (2014). 
14 561 U.S. 477, 484, 505 (2010). 
15 PHH Corp., No. 15-1177, at *44-45. 
16 Id. at *48-49. 
17 Id. at *52 (internal quotation marks and citations omitted). 
18 Id. at *53. 
19 Id. at *58. 
20 Free Enterprise Fund v. Public Co. Accounting Oversight Bd., 537 F.3d 667, 685-715 (D.C. Cir. 2008) (Kavanaugh, J., 
dissenting). 
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Executor and the reasoning of Free Enterprise Fund are in tension with one another but noted that it was 
not the D.C. Circuit’s place to overrule Humphrey’s Executor.21  It is noteworthy that Judge Henderson did 
not join this portion of the opinion but also did not address or criticize it substantively. 

While carefully not calling Morrison v. Olson itself into question, the majority opinion copiously cites 
Justice Scalia’s dissent from that case, notes that the dissent has been complimented by Justice Kagan 
and also points to a number of other separation of powers statements, in opinions or otherwise, by 
Justice Breyer.22  The D.C. Circuit noted the “nearly universal consensus” that the independent counsel 
law upheld in Morrison v. Olson was a mistake.23  In our view (shared by the three authors of this 
memorandum who are former Supreme Court law clerks), the press and instant pundits have been 
mistaken to the extent they have characterized the potential views of the Supreme Court on this 
separation of powers issue as clearly falling along classic conservative/liberal lines.  While it seems likely 
that Justices Roberts, Alito, and Thomas would uphold the ruling, given the 9-0 decision in Noel Canning 
and other statements by Justices Breyer and Kagan, it is far from clear the other Justices would vote to 
reverse the D.C. Circuit. 

The Court’s Remedy: Severing the For-Cause Removal Provision 

PHH argued that if the for-cause removal provision was unconstitutional, the panel must strike down the 
CFPB and prevent its continued operation.  The D.C. Circuit declined to go that far.  Instead, the panel 
noted that partial invalidation is the favored course, so long as (1) Congress would have preferred a law 
with the offending provision severed over no law at all, and (2) the law with the offending provision 
severed would otherwise remain fully operative.24 

The court concluded that there was no evidence that Congress would have preferred no CFPB at all to a 
CFPB whose director is removable by the President at will.  As the court pointed out, the Dodd-Frank Act 
itself states that if any provision is found to be unconstitutional, the remainder “shall not be affected 
thereby.”25  The court stressed that the restructured CFPB would still be able to “regulate the offering and 
provision of consumer financial productions or services under the federal consumer laws,” as Congress 
had intended.26  

The approach by the PHH court followed the one taken by the Supreme Court in Free Enterprise Fund.  
In Free Enterprise Fund, the petitioners claimed that the Sarbanes-Oxley Act violated the separation of 
powers by creating a five-member PCAOB board not subject to Presidential removal.  There, the 
Supreme Court agreed, but it did not strike down the entire law.  Instead, the Supreme Court followed the 
“normal rule” and invalidated only the offending provision.27  We believe that the D.C. Circuit is on solid 
ground in PHH in deciding to sever the for-cause removal provision it found to be unconstitutional.  If the 
constitutional ruling stands, the portion of the court’s ruling on severability is unlikely to be overturned. 

                                                                                                                                                                           
21 PHH Corp., No 15-1177 at *59  n.15. 
22 Id. at *3-4, 8-9, 29, 30-31, 33-34, 36-37, 40, 43, 52, 54, 59; see also Morrison v. Olson, 487 U.S. 654 (1988).  
23 Id. at *33.  A three judge panel of the D.C. Circuit originally invalidated the independent counsel statute.  That panel was 
composed of Judge Silberman, Judge Williams and then Judge Ruth Bader Ginsburg.  Judge Ginsburg dissented. In re Sealed 
Case, 838 F.2d 476 (D.C. Cir. 1988).  In Morrison v. Olson, 487 U.S. 654 (1988), the Supreme Court reversed 7-1 with Justice 
Scalia dissenting.  Judge Randolph, who joined Judge Kavanaugh in the constitutional ruling in PHH, was on the D.C. Circuit at the 
time that it decided In re Sealed Case. 
24 PHH Corp., No. 15-1177 at *66 (citing Free Enterprise Fund, 561 U.S. at 508-09). 
25 12 U.S.C. § 5302. 
26 PHH Corp., No. 15-1177 at *67-68 (quoting 12 U.S.C. § 5491(a)). 
27 PHH Corp. No 15-1177 at *66 (quoting Free Enterprise Fund, 561 U.S. at 508).  
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The Statutory Rulings 

The D.C. Circuit also reached PHH’s statutory interpretation challenges: that the CFPB misinterpreted 
RESPA, that it violated the Due Process Clause by applying its interpretations retroactively, and that it 
failed to observe a statute of limitations in penalizing PHH’s conduct.  The three-judge panel unanimously 
ruled in PHH’s favor on each of these points. 

The entire panel held that the CFPB’s interpretation of RESPA “flout[ed] not only the text of the statute 
but also decades of carefully and repeatedly considered official government interpretations.”28  The court 
rejected the CFPB’s calls for Chevron deference, concluding that there was no statutory ambiguity.  The 
D.C. Circuit also held that CFPB’s retroactive application of its new interpretation of RESPA to PHH’s 
conduct contravened the foundational due process principle of fair notice.  The court stated that the CFPB 
violated “Rule of Law 101” and characterized its retroactive imposition of penalties as “gamesmanship.”29  
The court remanded to permit the CFPB to determine whether the reinsurance payments exceeded 
reasonable market value under RESPA.  

By rejecting the CFPB’s interpretation of RESPA, the D.C. Circuit aligned with the "longstanding 
interpretation" of the statute by HUD.  The D.C. Circuit’s ruling that an agency cannot change the course 
of a long-standing interpretation in the midst of an enforcement action reaffirms an important principle of 
administrative law which applies across a range of agencies. 

The panel also rejected the CFPB’s arguments that Dodd-Frank imposes no statute of limitations on 
agency administrative enforcement actions.  It held that the statutes of limitations for all 19 federal 
consumer protection laws enforced by the CFPB apply to administrative actions.  As the CFPB has often 
taken the position that statutes of limitations do not apply to investigations or administrative proceedings, 
we view this interpretation as highly significant, and it will be a welcome relief to many.   

Impact of the Decision on Other Agencies 
In an attempt to defend its structure, the CFPB had pointed to four other agencies: the Social Security 
Administration (“SSA”), the Office of Special Counsel (“OSC”), the Office of the Comptroller of the 
Currency (“OCC”), and the Federal Housing Finance Agency (“FHFA”).  The CFPB argued that because 
these other agencies, like the CFPB, each have a single director, there was no constitutional issue.  The 
D.C. Circuit did not find the comparisons persuasive.  

With respect to the SSA and OSC, the panel noted that these agencies, unlike the CFPB, do not 
unilaterally bring law enforcement actions or impose fines and penalties against private citizens for 
violations of statutes or agency rules.  With respect to the OCC, its head, unlike the Director, is removable 
at will by the President.  This analysis suggests that these agencies are on solid ground. 

In contrast, the panel did not contest the CFPB’s comparison to the FHFA, which, like the CFPB, has a 
single director that can be removed only for cause.  Rather, the panel noted that the two agencies are 
contemporaries and said that the FHFA’s structure “raises the same [constitutional] question” as the 
structure of the CFPB.30  If the court's decision stands, it seems likely the FHFA will face challenges.  The 
statute creating the FHFA does not have a severability clause. 

                                                                                                                                                                           
28 Id. at *76. 
29 Id. at *86, 88.  
30 Id. at *33. 
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Impact of the Decision on Past or Pending CFPB Actions 
The D.C. Circuit’s ruling raises questions as to the validity of past or pending CFPB rulemaking and 
enforcement actions.  The panel expressly declined to consider the ramifications of the constitutional 
portion of its decision on this issue.31  The panel noted that the constitutional defects of the NLRB and the 
PCAOB were remedied without “major tumult.”  If the cases that restructured those decision-making 
bodies serve as a guide, the effects of the PHH decision on past or pending actions may be limited.  
Following Noel Canning, the NLRB, then properly constituted, essentially readopted its earlier order, and 
the D.C. Circuit held this action was a proper approach.  After Free Enterprise Fund, the SEC took the 
position that Free Enterprise Fund did not invalidate pending PCAOB actions, which the SEC observed 
could be ratified by a properly constituted PCAOB.32 

The CFPB has grappled with this issue before.  The Supreme Court’s ruling in Noel Canning was widely 
understood to also invalidate the President’s 2012 recess appointment of Director Cordray.  After Director 
Cordray was re-nominated and confirmed by the Senate, he issued a “Notice of Ratification” that 
“affirm[ed] and ratif[ied] any and all actions” taken while serving as a recess appointee.  The Ninth Circuit 
thereafter held that so long as Congress had properly granted the CFPB the authority to bring the 
enforcement action in question, the Notice of Ratification was sufficient to validate an ongoing 
enforcement action.33  Similarly, in the context of rulemaking, the U.S. District Court for the District of 
Columbia held that Director Cordray’s Notice of Ratification was sufficient to ratify prior rulemakings.34 

In light of these precedents, challenges to the CFPB’s rulemakings and enforcement actions based on the 
separation of powers issue found by the D.C. Circuit are likely to face significant hurdles.  In contrast, the 
issues the D.C. Circuit found with the CFPB’s abuse of power may make the CFPB vulnerable in 
challenges to some enforcement actions if the challengers are able to show similar types of Due Process 
or statutory interpretation issues.  As noted above, the D.C. Circuit was sharply critical of the CFPB’s 
interpretation of the statute and found that the CFPB’s order had violated “bedrock principles of due 
process.”35  This strong language suggests that a limited set of challengers to CFPB enforcement actions 
may find success at the D.C. Circuit. 

What’s Next? 
There are multiple possibilities for next steps with an added degree of uncertainty in light of the election.  
Without making any predictions in a volatile and changing environment, here are some considerations 
that we expect are in the minds of politicians and policymakers. 

• The deadline for seeking en banc review is 45 days after a final order. For a cert petition, the 
parties will have 90 days, with a 60-day possible extension.  Both dates fall after the election on 
November 8th. 

• Using an en banc petition to play out the time may appeal to the Administration, in that it gives the 
next President a chance to take a view. 

                                                                                                                                                                           
31 Id. at *69 (“We need not here consider the legal ramifications of our decision for past CFPB rules or for past agency actions.”).  
32 SEC Release No. 34-78764, In the Matter of Laccetti.  
33 CFPB v. Gordon, 819 F.3d 1179 (9th Cir. 2016). Gordon’s petition for rehearing en banc before the Ninth Circuit was denied. 
Justice Kennedy has extended the deadline to file a cert petition with the Supreme Court to November 17, 2016.   
34 State Nat’l Bank of Big Spring v. Lew, Civil Action No. 12-1032 (ESH), 2016 WL 3812637 (D.D.C. July 12, 2016). The Big Spring 
court declined to rule on Big Spring’s separation of powers argument, noting that PHH was currently before the D.C. Circuit. 
35 PHH Corp., No. 15-1177 at *12.  
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• After losing 3-0 on the statutory points, the CFPB may see limited downside to seeking an en 
banc ruling.  At the least, the CFPB might get a forceful and substantive dissent, something that 
is lacking in the current opinion. 

• The cloud placed over the FHFA would likely also be considered in deciding whether to grant en 
banc rehearing. 

• It seems highly unlikely that the current Congress will enact new legislation to create a multi-
person commission for either the CFPB or FHFA.  What the next Congress might do is 
unknowable before the election. 

• PHH, whose business purpose aligned with advocates for the unitary executive theory, has now 
won and thus has no incentive to seek en banc or Supreme Court review. 

• The decision increases Presidential power and a new Administration may not object to that result. 

• An 8-person Supreme Court may or may not want to grant cert in PHH in light of the limited 
nature of the impact on other agencies.  The Supreme Court will most certainly receive any 
Gordon petition first, but it does not follow that the decision to grant or deny a cert petition in 
Gordon will impact that same decision in PHH.  

• Were the Supreme Court to grant cert, it is not at all clear that its decision would break down on 
conventional conservative/liberal lines.  

• The Supreme Court need not resolve the longstanding Myers/Humphrey’s Executor tension 
should it take this case. It could, like the D.C. Circuit panel, decide it on the narrower ground that 
“Humphrey’s Executor does not mean that anything goes.”  

These considerations and variables make it impossible to determine whether the courts, the executive 
branch, or the legislature will be the ultimate decision maker.  Of course, some might say that is entirely 
fitting for a separation of powers topic. 
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124 STAT. 1964 PUBLIC LAW 111–203—JULY 21, 2010 

(v) honored upon presentation to such merchant, 
retailer, or seller of nonfinancial goods or services or 
an affiliate of such person, which affiliate itself is 
a merchant, retailer, or seller of nonfinancial goods 
or services, only for any nonfinancial goods or services. 

(29) TRANSMITTING OR EXCHANGING FUNDS.—The term 
‘‘transmitting or exchanging funds’’ means receiving currency, 
monetary value, or payment instruments from a consumer for 
the purpose of exchanging or transmitting the same by any 
means, including transmission by wire, facsimile, electronic 
transfer, courier, the Internet, or through bill payment services 
or through other businesses that facilitate third-party transfers 
within the United States or to or from the United States. 

Subtitle A—Bureau of Consumer Financial 
Protection 

SEC. 1011. ESTABLISHMENT OF THE BUREAU OF CONSUMER FINAN-

CIAL PROTECTION. 

(a) BUREAU ESTABLISHED.—There is established in the Federal 
Reserve System, an independent bureau to be known as the ‘‘Bureau 
of Consumer Financial Protection’’, which shall regulate the offering 
and provision of consumer financial products or services under 
the Federal consumer financial laws. The Bureau shall be consid-
ered an Executive agency, as defined in section 105 of title 5, 
United States Code. Except as otherwise provided expressly by 
law, all Federal laws dealing with public or Federal contracts, 
property, works, officers, employees, budgets, or funds, including 
the provisions of chapters 5 and 7 of title 5, shall apply to the 
exercise of the powers of the Bureau. 

(b) DIRECTOR AND DEPUTY DIRECTOR.— 
(1) IN GENERAL.—There is established the position of the 

Director, who shall serve as the head of the Bureau. 
(2) APPOINTMENT.—Subject to paragraph (3), the Director 

shall be appointed by the President, by and with the advice 
and consent of the Senate. 

(3) QUALIFICATION.—The President shall nominate the 
Director from among individuals who are citizens of the United 
States. 

(4) COMPENSATION.—The Director shall be compensated at 
the rate prescribed for level II of the Executive Schedule under 
section 5313 of title 5, United States Code. 

(5) DEPUTY DIRECTOR.—There is established the position 
of Deputy Director, who shall— 

(A) be appointed by the Director; and 
(B) serve as acting Director in the absence or unavail-

ability of the Director. 
(c) TERM.— 

(1) IN GENERAL.—The Director shall serve for a term of 
5 years. 

(2) EXPIRATION OF TERM.—An individual may serve as 
Director after the expiration of the term for which appointed, 
until a successor has been appointed and qualified. 

(3) REMOVAL FOR CAUSE.—The President may remove the 
Director for inefficiency, neglect of duty, or malfeasance in 
office. 

President. 

President. 

Applicability. 

12 USC 5491. 
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(1) a discussion of the significant problems faced by con-
sumers in shopping for or obtaining consumer financial products 
or services; 

(2) a justification of the budget request of the previous 
year; 

(3) a list of the significant rules and orders adopted by 
the Bureau, as well as other significant initiatives conducted 
by the Bureau, during the preceding year and the plan of 
the Bureau for rules, orders, or other initiatives to be under-
taken during the upcoming period; 

(4) an analysis of complaints about consumer financial 
products or services that the Bureau has received and collected 
in its central database on complaints during the preceding 
year; 

(5) a list, with a brief statement of the issues, of the 
public supervisory and enforcement actions to which the Bureau 
was a party during the preceding year; 

(6) the actions taken regarding rules, orders, and super-
visory actions with respect to covered persons which are not 
credit unions or depository institutions; 

(7) an assessment of significant actions by State attorneys 
general or State regulators relating to Federal consumer finan-
cial law; 

(8) an analysis of the efforts of the Bureau to fulfill the 
fair lending mission of the Bureau; and 

(9) an analysis of the efforts of the Bureau to increase 
workforce and contracting diversity consistent with the proce-
dures established by the Office of Minority and Women Inclu-
sion. 

SEC. 1017. FUNDING; PENALTIES AND FINES. 

(a) TRANSFER OF FUNDS FROM BOARD OF GOVERNORS.— 
(1) IN GENERAL.—Each year (or quarter of such year), begin-

ning on the designated transfer date, and each quarter there-
after, the Board of Governors shall transfer to the Bureau 
from the combined earnings of the Federal Reserve System, 
the amount determined by the Director to be reasonably nec-
essary to carry out the authorities of the Bureau under Federal 
consumer financial law, taking into account such other sums 
made available to the Bureau from the preceding year (or 
quarter of such year). 

(2) FUNDING CAP.— 
(A) IN GENERAL.—Notwithstanding paragraph (1), and 

in accordance with this paragraph, the amount that shall 
be transferred to the Bureau in each fiscal year shall 
not exceed a fixed percentage of the total operating 
expenses of the Federal Reserve System, as reported in 
the Annual Report, 2009, of the Board of Governors, equal 
to— 

(i) 10 percent of such expenses in fiscal year 2011; 
(ii) 11 percent of such expenses in fiscal year 2012; 

and 
(iii) 12 percent of such expenses in fiscal year 

2013, and in each year thereafter. 
(B) ADJUSTMENT OF AMOUNT.—The dollar amount 

referred to in subparagraph (A)(iii) shall be adjusted 

Effective date. 
Deadlines. 

12 USC 5497. 
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124 STAT. 1979 PUBLIC LAW 111–203—JULY 21, 2010 

(2) PAYMENT TO VICTIMS.—Amounts in the Civil Penalty 
Fund shall be available to the Bureau, without fiscal year 
limitation, for payments to the victims of activities for which 
civil penalties have been imposed under the Federal consumer 
financial laws. To the extent that such victims cannot be located 
or such payments are otherwise not practicable, the Bureau 
may use such funds for the purpose of consumer education 
and financial literacy programs. 
(e) AUTHORIZATION OF APPROPRIATIONS; ANNUAL REPORT.— 

(1) DETERMINATION REGARDING NEED FOR APPROPRIATED 
FUNDS.— 

(A) IN GENERAL.—The Director is authorized to deter-
mine that sums available to the Bureau under this section 
will not be sufficient to carry out the authorities of the 
Bureau under Federal consumer financial law for the 
upcoming year. 

(B) REPORT REQUIRED.—When making a determination 
under subparagraph (A), the Director shall prepare a report 
regarding the funding of the Bureau, including the assets 
and liabilities of the Bureau, and the extent to which 
the funding needs of the Bureau are anticipated to exceed 
the level of the amount set forth in subsection (a)(2). The 
Director shall submit the report to the President and to 
the Committee on Appropriations of the Senate and the 
Committee on Appropriations of the House of Representa-
tives. 
(2) AUTHORIZATION OF APPROPRIATIONS.—If the Director 

makes the determination and submits the report pursuant to 
paragraph (1), there are hereby authorized to be appropriated 
to the Bureau, for the purposes of carrying out the authorities 
granted in Federal consumer financial law, $200,000,000 for 
each of fiscal years 2010, 2011, 2012, 2013, and 2014. 

(3) APPORTIONMENT.—Notwithstanding any other provision 
of law, the amounts in paragraph (2) shall be subject to appor-
tionment under section 1517 of title 31, United States Code, 
and restrictions that generally apply to the use of appropriated 
funds in title 31, United States Code, and other laws. 

(4) ANNUAL REPORT.—The Director shall prepare and 
submit a report, on an annual basis, to the Committee on 
Appropriations of the Senate and the Committee on Appropria-
tions of the House of Representatives regarding the financial 
operating plans and forecasts of the Director, the financial 
condition and results of operations of the Bureau, and the 
sources and application of funds of the Bureau, including any 
funds appropriated in accordance with this subsection. 

SEC. 1018. EFFECTIVE DATE. 

This subtitle shall become effective on the date of enactment 
of this Act. 

Subtitle B—General Powers of the Bureau 

SEC. 1021. PURPOSE, OBJECTIVES, AND FUNCTIONS. 

(a) PURPOSE.—The Bureau shall seek to implement and, where 
applicable, enforce Federal consumer financial law consistently for 
the purpose of ensuring that all consumers have access to markets 

12 USC 5511. 

12 USC 5491 
note. 
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124 STAT. 1980 PUBLIC LAW 111–203—JULY 21, 2010 

for consumer financial products and services and that markets 
for consumer financial products and services are fair, transparent, 
and competitive. 

(b) OBJECTIVES.—The Bureau is authorized to exercise its 
authorities under Federal consumer financial law for the purposes 
of ensuring that, with respect to consumer financial products and 
services— 

(1) consumers are provided with timely and understandable 
information to make responsible decisions about financial trans-
actions; 

(2) consumers are protected from unfair, deceptive, or abu-
sive acts and practices and from discrimination; 

(3) outdated, unnecessary, or unduly burdensome regula-
tions are regularly identified and addressed in order to reduce 
unwarranted regulatory burdens; 

(4) Federal consumer financial law is enforced consistently, 
without regard to the status of a person as a depository institu-
tion, in order to promote fair competition; and 

(5) markets for consumer financial products and services 
operate transparently and efficiently to facilitate access and 
innovation. 
(c) FUNCTIONS.—The primary functions of the Bureau are— 

(1) conducting financial education programs; 
(2) collecting, investigating, and responding to consumer 

complaints; 
(3) collecting, researching, monitoring, and publishing 

information relevant to the functioning of markets for consumer 
financial products and services to identify risks to consumers 
and the proper functioning of such markets; 

(4) subject to sections 1024 through 1026, supervising cov-
ered persons for compliance with Federal consumer financial 
law, and taking appropriate enforcement action to address vio-
lations of Federal consumer financial law; 

(5) issuing rules, orders, and guidance implementing Fed-
eral consumer financial law; and 

(6) performing such support activities as may be necessary 
or useful to facilitate the other functions of the Bureau. 

SEC. 1022. RULEMAKING AUTHORITY. 

(a) IN GENERAL.—The Bureau is authorized to exercise its 
authorities under Federal consumer financial law to administer, 
enforce, and otherwise implement the provisions of Federal con-
sumer financial law. 

(b) RULEMAKING, ORDERS, AND GUIDANCE.— 
(1) GENERAL AUTHORITY.—The Director may prescribe rules 

and issue orders and guidance, as may be necessary or appro-
priate to enable the Bureau to administer and carry out the 
purposes and objectives of the Federal consumer financial laws, 
and to prevent evasions thereof. 

(2) STANDARDS FOR RULEMAKING.—In prescribing a rule 
under the Federal consumer financial laws— 

(A) the Bureau shall consider— 
(i) the potential benefits and costs to consumers 

and covered persons, including the potential reduction 
of access by consumers to consumer financial products 
or services resulting from such rule; and 

12 USC 5512. 
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124 STAT. 2025 PUBLIC LAW 111–203—JULY 21, 2010 

(g) CUSTODIAL CONTROL.—At any time during which any custo-
dian is in custody or control of any documentary material, tangible 
things, reports, answers to questions, or transcripts of oral testi-
mony given by any person in compliance with any civil investigative 
demand, such person may file, in the district court of the United 
States for the judicial district within which the office of such custo-
dian is situated, and serve upon such custodian, a petition for 
an order of such court requiring the performance by such custodian 
of any duty imposed upon him by this section or rule promulgated 
by the Bureau. 

(h) JURISDICTION OF COURT.— 
(1) IN GENERAL.—Whenever any petition is filed in any 

district court of the United States under this section, such 
court shall have jurisdiction to hear and determine the matter 
so presented, and to enter such order or orders as may be 
required to carry out the provisions of this section. 

(2) APPEAL.—Any final order entered as described in para-
graph (1) shall be subject to appeal pursuant to section 1291 
of title 28, United States Code. 

SEC. 1053. HEARINGS AND ADJUDICATION PROCEEDINGS. 

(a) IN GENERAL.—The Bureau is authorized to conduct hearings 
and adjudication proceedings with respect to any person in the 
manner prescribed by chapter 5 of title 5, United States Code 
in order to ensure or enforce compliance with— 

(1) the provisions of this title, including any rules pre-
scribed by the Bureau under this title; and 

(2) any other Federal law that the Bureau is authorized 
to enforce, including an enumerated consumer law, and any 
regulations or order prescribed thereunder, unless such Federal 
law specifically limits the Bureau from conducting a hearing 
or adjudication proceeding and only to the extent of such limita-
tion. 
(b) SPECIAL RULES FOR CEASE-AND-DESIST PROCEEDINGS.— 

(1) ORDERS AUTHORIZED.— 
(A) IN GENERAL.—If, in the opinion of the Bureau, 

any covered person or service provider is engaging or has 
engaged in an activity that violates a law, rule, or any 
condition imposed in writing on the person by the Bureau, 
the Bureau may, subject to sections 1024, 1025, and 1026, 
issue and serve upon the covered person or service provider 
a notice of charges in respect thereof. 

(B) CONTENT OF NOTICE.—The notice under subpara-
graph (A) shall contain a statement of the facts constituting 
the alleged violation or violations, and shall fix a time 
and place at which a hearing will be held to determine 
whether an order to cease and desist should issue against 
the covered person or service provider, such hearing to 
be held not earlier than 30 days nor later than 60 days 
after the date of service of such notice, unless an earlier 
or a later date is set by the Bureau, at the request of 
any party so served. 

(C) CONSENT.—Unless the party or parties served 
under subparagraph (B) appear at the hearing personally 
or by a duly authorized representative, such person shall 
be deemed to have consented to the issuance of the cease- 
and-desist order. 

Deadlines. 

12 USC 5563. 
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124 STAT. 2035 PUBLIC LAW 111–203—JULY 21, 2010 

(5) FAILURE TO COMPLY WITH ORDER.— 
(A) ACTIONS BY THE SECRETARY.—If any person has 

failed to comply with a final order issued under paragraph 
(4), the Secretary of Labor may file a civil action in the 
United States district court for the district in which the 
violation was found to have occurred, or in the United 
States district court for the District of Columbia, to enforce 
such order. In actions brought under this paragraph, the 
district courts shall have jurisdiction to grant all appro-
priate relief including injunctive relief and compensatory 
damages. 

(B) CIVIL ACTIONS TO COMPEL COMPLIANCE.—A person 
on whose behalf an order was issued under paragraph 
(4) may commence a civil action against the person to 
whom such order was issued to require compliance with 
such order. The appropriate United States district court 
shall have jurisdiction, without regard to the amount in 
controversy or the citizenship of the parties, to enforce 
such order. 

(C) AWARD OF COSTS AUTHORIZED.—The court, in 
issuing any final order under this paragraph, may award 
costs of litigation (including reasonable attorney and expert 
witness fees) to any party, whenever the court determines 
such award is appropriate. 

(D) MANDAMUS PROCEEDINGS.—Any nondiscretionary 
duty imposed by this section shall be enforceable in a 
mandamus proceeding brought under section 1361 of title 
28, United States Code. 

(d) UNENFORCEABILITY OF CERTAIN AGREEMENTS.— 
(1) NO WAIVER OF RIGHTS AND REMEDIES.—Except as pro-

vided under paragraph (3), and notwithstanding any other 
provision of law, the rights and remedies provided for in this 
section may not be waived by any agreement, policy, form, 
or condition of employment, including by any predispute 
arbitration agreement. 

(2) NO PREDISPUTE ARBITRATION AGREEMENTS.—Except as 
provided under paragraph (3), and notwithstanding any other 
provision of law, no predispute arbitration agreement shall 
be valid or enforceable to the extent that it requires arbitration 
of a dispute arising under this section. 

(3) EXCEPTION.—Notwithstanding paragraphs (1) and (2), 
an arbitration provision in a collective bargaining agreement 
shall be enforceable as to disputes arising under subsection 
(a)(4), unless the Bureau determines, by rule, that such provi-
sion is inconsistent with the purposes of this title. 

SEC. 1058. EFFECTIVE DATE. 

This subtitle shall become effective on the designated transfer 
date. 

Subtitle F—Transfer of Functions and 
Personnel; Transitional Provisions 

SEC. 1061. TRANSFER OF CONSUMER FINANCIAL PROTECTION FUNC-

TIONS. 

(a) DEFINED TERMS.—For purposes of this subtitle— 

12 USC 5581. 

12 USC 5561 
note. 

Regulation. 
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124 STAT. 2036 PUBLIC LAW 111–203—JULY 21, 2010 

(1) the term ‘‘consumer financial protection functions’’ 
means— 

(A) all authority to prescribe rules or issue orders 
or guidelines pursuant to any Federal consumer financial 
law, including performing appropriate functions to promul-
gate and review such rules, orders, and guidelines; and 

(B) the examination authority described in subsection 
(c)(1), with respect to a person described in subsection 
1025(a); and 
(2) the terms ‘‘transferor agency’’ and ‘‘transferor agencies’’ 

mean, respectively— 
(A) the Board of Governors (and any Federal reserve 

bank, as the context requires), the Federal Deposit Insur-
ance Corporation, the Federal Trade Commission, the 
National Credit Union Administration, the Office of the 
Comptroller of the Currency, the Office of Thrift Super-
vision, and the Department of Housing and Urban Develop-
ment, and the heads of those agencies; and 

(B) the agencies listed in subparagraph (A), collectively. 
(b) IN GENERAL.—Except as provided in subsection (c), con-

sumer financial protection functions are transferred as follows: 
(1) BOARD OF GOVERNORS.— 

(A) TRANSFER OF FUNCTIONS.—All consumer financial 
protection functions of the Board of Governors are trans-
ferred to the Bureau. 

(B) BOARD OF GOVERNORS AUTHORITY.—The Bureau 
shall have all powers and duties that were vested in the 
Board of Governors, relating to consumer financial protec-
tion functions, on the day before the designated transfer 
date. 
(2) COMPTROLLER OF THE CURRENCY.— 

(A) TRANSFER OF FUNCTIONS.—All consumer financial 
protection functions of the Comptroller of the Currency 
are transferred to the Bureau. 

(B) COMPTROLLER AUTHORITY.—The Bureau shall have 
all powers and duties that were vested in the Comptroller 
of the Currency, relating to consumer financial protection 
functions, on the day before the designated transfer date. 
(3) DIRECTOR OF THE OFFICE OF THRIFT SUPERVISION.— 

(A) TRANSFER OF FUNCTIONS.—All consumer financial 
protection functions of the Director of the Office of Thrift 
Supervision are transferred to the Bureau. 

(B) DIRECTOR AUTHORITY.—The Bureau shall have all 
powers and duties that were vested in the Director of 
the Office of Thrift Supervision, relating to consumer finan-
cial protection functions, on the day before the designated 
transfer date. 
(4) FEDERAL DEPOSIT INSURANCE CORPORATION.— 

(A) TRANSFER OF FUNCTIONS.—All consumer financial 
protection functions of the Federal Deposit Insurance Cor-
poration are transferred to the Bureau. 

(B) CORPORATION AUTHORITY.—The Bureau shall have 
all powers and duties that were vested in the Federal 
Deposit Insurance Corporation, relating to consumer finan-
cial protection functions, on the day before the designated 
transfer date. 
(5) FEDERAL TRADE COMMISSION.— 
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124 STAT. 2037 PUBLIC LAW 111–203—JULY 21, 2010 

(A) TRANSFER OF FUNCTIONS.—The authority of the 
Federal Trade Commission under an enumerated consumer 
law to prescribe rules, issue guidelines, or conduct a study 
or issue a report mandated under such law shall be trans-
ferred to the Bureau on the designated transfer date. 
Nothing in this title shall be construed to require a manda-
tory transfer of any employee of the Federal Trade Commis-
sion. 

(B) BUREAU AUTHORITY.— 
(i) IN GENERAL.—The Bureau shall have all powers 

and duties under the enumerated consumer laws to 
prescribe rules, issue guidelines, or to conduct studies 
or issue reports mandated by such laws, that were 
vested in the Federal Trade Commission on the day 
before the designated transfer date. 

(ii) FEDERAL TRADE COMMISSION ACT.—Subject to 
subtitle B, the Bureau may enforce a rule prescribed 
under the Federal Trade Commission Act by the Fed-
eral Trade Commission with respect to an unfair or 
deceptive act or practice to the extent that such rule 
applies to a covered person or service provider with 
respect to the offering or provision of a consumer finan-
cial product or service as if it were a rule prescribed 
under section 1031 of this title. 
(C) AUTHORITY OF THE FEDERAL TRADE COMMISSION.— 

(i) IN GENERAL.—No provision of this title shall 
be construed as modifying, limiting, or otherwise 
affecting the authority of the Federal Trade Commis-
sion (including its authority with respect to affiliates 
described in section 1025(a)(1)) under the Federal 
Trade Commission Act or any other law, other than 
the authority under an enumerated consumer law to 
prescribe rules, issue official guidelines, or conduct 
a study or issue a report mandated under such law. 

(ii) COMMISSION AUTHORITY RELATING TO RULES 
PRESCRIBED BY THE BUREAU.—Subject to subtitle B, 
the Federal Trade Commission shall have authority 
to enforce under the Federal Trade Commission Act 
(15 U.S.C. 41 et seq.) a rule prescribed by the Bureau 
under this title with respect to a covered person subject 
to the jurisdiction of the Federal Trade Commission 
under that Act, and a violation of such a rule by 
such a person shall be treated as a violation of a 
rule issued under section 18 of that Act (15 U.S.C. 
57a) with respect to unfair or deceptive acts or prac-
tices. 
(D) COORDINATION.—To avoid duplication of or conflict 

between rules prescribed by the Bureau under section 1031 
of this title and the Federal Trade Commission under sec-
tion 18(a)(1)(B) of the Federal Trade Commission Act that 
apply to a covered person or service provider with respect 
to the offering or provision of consumer financial products 
or services, the agencies shall negotiate an agreement with 
respect to rulemaking by each agency, including consulta-
tion with the other agency prior to proposing a rule and 
during the comment period. 

Contracts. 
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124 STAT. 2038 PUBLIC LAW 111–203—JULY 21, 2010 

(E) DEFERENCE.—No provision of this title shall be 
construed as altering, limiting, expanding, or otherwise 
affecting the deference that a court affords to the— 

(i) Federal Trade Commission in making deter-
minations regarding the meaning or interpretation of 
any provision of the Federal Trade Commission Act, 
or of any other Federal law for which the Commission 
has authority to prescribe rules; or 

(ii) Bureau in making determinations regarding 
the meaning or interpretation of any provision of a 
Federal consumer financial law (other than any law 
described in clause (i)). 

(6) NATIONAL CREDIT UNION ADMINISTRATION.— 
(A) TRANSFER OF FUNCTIONS.—All consumer financial 

protection functions of the National Credit Union Adminis-
tration are transferred to the Bureau. 

(B) NATIONAL CREDIT UNION ADMINISTRATION 
AUTHORITY.—The Bureau shall have all powers and duties 
that were vested in the National Credit Union Administra-
tion, relating to consumer financial protection functions, 
on the day before the designated transfer date. 
(7) DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT.— 

(A) TRANSFER OF FUNCTIONS.—All consumer protection 
functions of the Secretary of the Department of Housing 
and Urban Development relating to the Real Estate Settle-
ment Procedures Act of 1974 (12 U.S.C. 2601 et seq.), 
the Secure and Fair Enforcement for Mortgage Licensing 
Act of 2008 (12 U.S.C. 5102 et seq.), and the Interstate 
Land Sales Full Disclosure Act (15 U.S.C. 1701 et seq.) 
are transferred to the Bureau. 

(B) AUTHORITY OF THE DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT.—The Bureau shall have all powers 
and duties that were vested in the Secretary of the Depart-
ment of Housing and Urban Development relating to the 
Real Estate Settlement Procedures Act of 1974 (12 U.S.C. 
2601 et seq.), the Secure and Fair Enforcement for Mort-
gage Licensing Act of 2008 (12 U.S.C. 5101 et seq.), and 
the Interstate Land Sales Full Disclosure Act (15 U.S.C. 
1701 et seq.), on the day before the designated transfer 
date. 

(c) AUTHORITIES OF THE PRUDENTIAL REGULATORS.— 
(1) EXAMINATION.—A transferor agency that is a prudential 

regulator shall have— 
(A) authority to require reports from and conduct 

examinations for compliance with Federal consumer finan-
cial laws with respect to a person described in section 
1025(a), that is incidental to the backup and enforcement 
procedures provided to the regulator under section 1025(c); 
and 

(B) exclusive authority (relative to the Bureau) to 
require reports from and conduct examinations for compli-
ance with Federal consumer financial laws with respect 
to a person described in section 1026(a), except as provided 
to the Bureau under subsections (b) and (c) of section 
1026. 
(2) ENFORCEMENT.— 
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124 STAT. 2039 PUBLIC LAW 111–203—JULY 21, 2010 

(A) LIMITATION.—The authority of a transferor agency
that is a prudential regulator to enforce compliance with 
Federal consumer financial laws with respect to a person 
described in section 1025(a), shall be limited to the backup 
and enforcement procedures in described in section 1025(c). 

(B) EXCLUSIVE AUTHORITY.—A transferor agency that
is a prudential regulator shall have exclusive authority 
(relative to the Bureau) to enforce compliance with Federal 
consumer financial laws with respect to a person described 
in section 1026(a), except as provided to the Bureau under 
subsections (b) and (c) of section 1026. 

(C) STATUTORY ENFORCEMENT.—For purposes of car-
rying out the authorities under, and subject to the limita-
tions of, subtitle B, each prudential regulator may enforce 
compliance with the requirements imposed under this title, 
and any rule or order prescribed by the Bureau under 
this title, under— 

(i) the Federal Credit Union Act (12 U.S.C. 1751
et seq.), by the National Credit Union Administration 
Board with respect to any covered person or service 
provider that is an insured credit union, or service 
provider thereto, or any affiliate of an insured credit 
union, who is subject to the jurisdiction of the Board 
under that Act; and 

(ii) section 8 of the Federal Deposit Insurance Act
(12 U.S.C. 1818), by the appropriate Federal banking 
agency, as defined in section 3(q) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813(q)), with respect to a 
covered person or service provider that is a person 
described in section 3(q) of that Act and who is subject 
to the jurisdiction of that agency, as set forth in sec-
tions 3(q) and 8 of the Federal Deposit Insurance Act; 
or 

(iii) the Bank Service Company Act (12 U.S.C.
1861 et seq.). 

(d) EFFECTIVE DATE.—Subsections (b) and (c) shall become effec-
tive on the designated transfer date. 

SEC. 1062. DESIGNATED TRANSFER DATE. 

(a) IN GENERAL.—Not later than 60 days after the date of
enactment of this Act, the Secretary shall— 

(1) in consultation with the Chairman of the Board of
Governors, the Chairperson of the Corporation, the Chairman 
of the Federal Trade Commission, the Chairman of the National 
Credit Union Administration Board, the Comptroller of the 
Currency, the Director of the Office of Thrift Supervision, the 
Secretary of the Department of Housing and Urban Develop-
ment, and the Director of the Office of Management and Budget, 
designate a single calendar date for the transfer of functions 
to the Bureau under section 1061; and 

(2) publish notice of that designated date in the Federal
Register. 
(b) CHANGING DESIGNATION.—The Secretary—

(1) may, in consultation with the Chairman of the Board
of Governors, the Chairperson of the Federal Deposit Insurance 
Corporation, the Chairman of the Federal Trade Commission, 
the Chairman of the National Credit Union Administration 

Notice. 
Federal Register, 
publication. 

Deadline. 

12 USC 5582. 
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Statutes Relating to Organizational Structure of the OCC 

12 U.S.C. § 1(b) Office of the Comptroller of the Currency 

(1) In General  

The chief officer of the Office of the Comp- troller of the Currency shall be known as the 
Comptroller of the Currency. The Comptroller of the Currency shall perform the duties of 
the Comptroller of the Currency under the general direction of the Secretary of the  
Treasury. The Secretary of the Treasury may not delay or prevent the issuance of any rule 
or the pro- mulgation of any regulation by the Comptrol- ler of the Currency, and may 
not intervene in any matter or proceeding before the Comptrol- ler of the Currency 
(including agency enforce- ment actions), unless otherwise specifically provided by law. 

(2) Additional authority  

The Comptroller of the Currency shall have the same authority with respect to functions 
transferred to the Comptroller of the Currency under the Enhancing Financial Institution 
Safety and Soundness Act of 2010 as was vested in the Director of the Office of Thrift 
Super- vision on the transfer date, as defined in section 311 of that Act [12 U.S.C. 5411]. 

12 U.S.C. § 250 Independence of Financial Regulatory Agencies 

No officer or agency of the United States shall have any authority to require the 
Securities and Exchange Commission, the Board of Governors of the Federal Reserve 
System, the Federal Deposit Insurance Corporation, the Comptroller of the Currency, the 
Director of the Office of Thrift Supervision, the Federal Housing Finance Board, or the 
National Credit Union Administration to submit legislative recommendations, or 
testimony, or comments on legislation, to any officer or agency of the United States for 
approval, comments, or review, prior to the submission of such recommendations, 
testimony, or comments to the Congress if such recommendations, testimony, or 
comments to the Congress include a statement indicating that the views expressed therein 
are those of the agency submitting them and do not necessarily represent the views of the 
President. 
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 At the CFPB  |  Info for consumers 

Consumers Count: Five years standing 
up for you
July 21, 2016, marks five years since we opened our doors.

By Zixta Q Martinez – JUL 14, 2016 

We want you to join us as we reflect on five years working to ensure that banks, 
lenders, and other financial companies treat you fairly.

After the 2008 financial crisis, Congress created the CFPB as the only federal agency 
with the sole mission of protecting consumers in the financial marketplace.

Since we opened our doors, we’ve focused on making the financial marketplace work 
for consumers. We’ve listened to your complaints about problems with your financial 
companies, created new consumer protections for financial products and services, 
and held bad actors accountable for breaking the law. We’ve also created new tools 
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and resources to help you navigate financial decisions, like choosing a mortgage or an 
auto loan, or deciding at what age to claim Social Security retirement benefits.

In observance of our 5  anniversary, here are 
:

1. Our actions have resulted in $11.7 billion in relief for more than 27 million 
harmed consumers.
We believe you have the right to be treated fairly in the financial marketplace. We’ve 
worked to stamp out illegal and predatory practices in the marketplace by supervising 
financial companies and enforcing consumer protections. Over the past five years, our 
actions have resulted in billions in relief for millions of consumers harmed by financial 
companies and individuals that broke the law. We’ve taken legal action against:

◾ Credit card companies for engaging in unfair, deceptive, and abusive practices 
related to marketing, billing, and enrollment for credit add-on products and 
services

◾ Banks for charging overdraft fees to consumers who had not agreed to overdraft 
services

◾ Payday lenders for pressuring borrowers into debt traps

◾ For-profit colleges for exploiting students and pushing them into unaffordable 
loans

◾ Debt collectors for using illegal tactics to intimidate consumers into paying debts 
they may not owe

◾ Mortgage companies for wrongly foreclosing on consumers’ homes

2. We’ve handled nearly one million consumer complaints.

You have the right to be heard when you have a problem with a financial product or 
service. You can submit a complaint to us and we’ll work to make sure you get a 
response from the company. So far, we’ve handled nearly one million complaints from 
consumers around the country about problems with their credit cards, bank accounts, 
credit reports, mortgages, prepaid cards, and more.  We also publish complaints to 
amplify consumers’ voices and improve the consumer financial marketplace.

3. We’ve empowered millions of consumers to  “Know Before You Owe.” 

th five ways we’ve 
made consumers count
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When you’re shopping for a mortgage, a student loan, or a credit card, you have the 
right to clear, reliable information about those products so you can make informed 
financial decisions. Our “Know Before You Owe” initiative is making information about 
mortgages, student loans, auto loans, and other financial products and services more 
understandable to you. Consumers closed on 1.9 million mortgages during the first 
three months of this year and received our new Loan Estimate and Closing Disclosure 
forms to help them understand the true cost of borrowing. The financial aid shopping 
sheet we developed with the Department of Education has been voluntarily adopted 
by more than 3,400 colleges to help students better understand the type and amount 
of grants and loans they qualify for. Our newest “Know Before You Owe” tool is a 
worksheet you can use to compare auto loans before you sign for a loan.

4. We’ve put in place new rules to make the mortgage market safer for you.

We created new “back-to-basics” mortgage rules to address the risky lending and 
shoddy mortgage servicing that helped cause the financial crisis. Our new rules 
protect you at every stage of the process—from shopping for a loan, to closing on a 
mortgage, to paying it back. Our “Know Before You Owe” mortgage disclosure rule 
gives you clear, easy-to-understand information so you can understand the terms of 
the deal and comparison shop. Our Ability-to-Repay rule protects you from dangerous 
lending practices by requiring lenders to verify that you can actually afford to pay back 
the mortgage they offered you. Our mortgage servicing rules protect you from 
surprises and runarounds while you are paying back your mortgage, and provide 
additional protections to help you if you fall behind on your mortgage payment. More 
than 49 million households have benefited from our mortgage servicing protections.

5. We’re curbing potentially harmful financial practices with new consumer 
protections nationwide.

You have the right to be protected from harmful financial practices nationwide. We’re 
working to put in place new consumer protections in several markets, some of them 
previously unregulated at the federal level. For payday lending, we are seeking 
comment on a proposed new rule to put an end to payday debt traps that plague a 
large percentage of the 12 million consumers who take out payday loans each year. 
This rule would require lenders to assess your ability to repay your debt before they 
offer you a loan.

Did you know that millions of consumers have entered into contracts for consumer 
financial products and services that contain an arbitration clause that denies you the 
right to band together as a group to have a day in court? We’re seeking comment on a 
proposed rule that would ban companies from using arbitration clauses to block 
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groups of consumers like you from filing lawsuits to pursue justice and relief for 
wrongdoing.

If you have debt in collection, we’re developing rules to protect you against bad debt 
collection practices.

If you’re interested in learning more about different aspects of our work, we have 
factsheets that cover several topics, including 

.

◾

◾

◾

We’ll keep working to protect you in the financial marketplace and empowering you to 
make informed financial decisions. For more information about our work and our tools, 
visit www.consumerfinance.gov.

an overview of our work by the numbers

Explore the work we do to educate, engage, and empower consumers.

Understand more about how we supervise financial markets and enforce 
consumer financial law.

Go in-depth on our work developing consumer protections, how we engage with 
the consumer financial markets, and understand consumers’ experiences with 
financial products and services.
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PHH v. CFPB: A Blessing in Disguise for the CFPB

October 11, 2016

*This post was originally published on creditclips.org.

by Adam Levitin, Professor of Law, Georgetown University Law Center

The headlines look pretty bad: the DC Circuit Court of Appeals held the CFPB’s
structure to be unconstitutional in a case called PHH v. CFPB, which deals with

kickbacks in captive private mortgage reinsurance arrangements allegedly in violation of

the Real Estate Settlement Procedures Act. In fact, however, the ruling is a blessing in

disguise for the CFPB. While the 110 page decision is filled with inflammatory rhetoric, it

gives the CFPB’s detractors very little succor in the end. The CFPB lost on the decision’s

rhetoric, but won on the practical implications. Although the CFPB’s current structure was

declared unconstitutional, the court also immediately remedied the flaw by declaring that the CFPB Director is now removable

by the President at will, rather than only "for cause" as provided for by the Dodd-Frank Act. There are four critical implications

from this ruling:   

· First, the CFPB’s existing rule makings and enforcement actions remain valid and unaffected. That is a huge win for the CFPB.

It is business as usual at the CFPB for all intents and purposes.

· Second, the CFPB’s Director is now under direct Presidential political control, but that does not have partisan implications: a

GOP-appointed director could be removed as easily by a Democratic president as a Democratic-appointed director could be

removed by a Republican president. Now the CFPB Director, instead of running on a five-year term will be on a five-year term

that might get curtailed with every change in Presidential administration. That is not a particularly big deal.

· Third, the CFPB remains budgetarily independent. The importance of this cannot be over-emphasized. It means that if anyone

wants to affect the CFPB’s ability to function it has to be done out in the open. The agency cannot be quietly asphyxiated through

the appropriations process as has happened with the SEC and FTC.

· And finally, the decision takes the wind out of sails of House GOP efforts to gut the CFPB by turning it into an ineffective

commission structure and subjecting its budget to appropriations. The House GOP has been attacking the CFPB as relentlessly

as it has attacked Obamacare and the DC Circuit just took away their leading argument, namely that the CFPB has to be removed

wholesale because its structure is unconstitutional. Not so said the court. There was a very targeted surgical fix and now the

agency’s structure is kosher. Combine that with the Wells Fargo fake account scandal, which underscored the need for a strong

CFPB and the House GOP’s attacks on the CFPB are standing on increasingly shaky ground.

It is not at all clear that this DC Circuit ruling is the last word on the issue. The CFPB could ask for the DC Circuit to rehear the

case en banc or petition the Supreme Court for certiorari. Both are discretionary appeals with the courts, but I would think there

would be a very good chance of either court agreeing to hear the case. The smart move for the CFPB would seem to be to seek en

banc review, in that the particular three-judge panel in this case was an unusually conservative panel that is not representative of

the DC Circuit overall. The reason not to go directly to the Supreme Court is that if the court splits 4-4, then the lower court

ruling stands. Accordingly, it seems better to try and get a favorable ruling en banc from the DC Circuit that could then be

reviewed by the Supreme Court than have an unfavorable DC Circuit panel ruling reviewed by the Supreme Court. To be sure,

there is some risk to the CFPB from appealing--it could lose with a broader remedy on appeal, but that seems very unlikely. This

is probably as bad as it gets and as noted above, it is really not so bad. 

Where the decision actually has more sting is on a more technical issue, namely what statute of limitations applies to a

CFPB administrative adjudication. The CFPB can proceed with an enforcement action either in federal court or before a CFPB

administrative law judge. When the CFPB proceeds in federal court, it has been clear that the statute of limitations for the

relevant statute at issue applies. But the CFPB’s position has been that there is no statute of limitations for administrative
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actions. The DC Circuit rejected that and held that the same statute of limitations applies. (ForUDAAP actions, it is a 3 year
statute of limitations.)  

It is not clear to me that this is such a favorable outcome for businesses. If the CFPB knows that the clock is ticking, it may be

more likely to bring actions or to demand tolling agreements as a condition of not bringing actions. In other words, this decision

might make the CFPB act more precipitously, which is not what a defendant wants because once litigation starts, it is hard for an

agency to back off.

The CFPB also lost on its interpretation of RESPA, specifically on the question of whether a captive private mortgage reinsurance

placement at no more than fair market value is a kickback under RESPA, but this is something the agency can fix through a

rulemaking, including by, potentially just prohibiting all captive reinsurance arrangements or imputing a presumption that they

are not at fair market value. (After all, what is the value of mortgage insurance to a lender if it just takes back the risk through

reinsurance? The whole game is about arbitraging regulatory capital requirements, which are lower for captive reinsurers than

for banks. This is actually something that the prudential regulators should address--the OCC permitted captive mortgage

reinsurance affiliations in some opinion letters in the late 1990s before Gramm-Leach-Blilely--over the objection of state

insurance regulators---and it is an issue the OCC should perhaps revisit.) So all told, the headlines look bad, but this is actually a

pretty good day for the CFPB. 
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Federal Register Presidential Documents 
Vol. 58, No. 190 

Monday, October 4, 1993 

Title 3—
 

The President
 

Executive Order 12866 of September 30, 1993 

Regulatory Planning and Review 

The American people deserve a regulatory system that works for them, 
not against them: a regulatory system that protects and improves their health, 
safety, environment, and well-being and improves the performance of the 
economy without imposing unacceptable or unreasonable costs on society; 
regulatory policies that recognize that the private sector and private markets 
are the best engine for economic growth; regulatory approaches that respect 
the role of State, local, and tribal governments; and regulations that are 
effective, consistent, sensible, and understandable. We do not have such 
a regulatory system today. 

With this Executive order, the Federal Government begins a program to 
reform and make more efficient the regulatory process. The objectives of 
this Executive order are to enhance planning and coordination with respect 
to both new and existing regulations; to reaffirm the primacy of Federal 
agencies in the regulatory decision-making process; to restore the integrity 
and legitimacy of regulatory review and oversight; and to make the process 
more accessible and open to the public. In pursuing these objectives, the 
regulatory process shall be conducted so as to meet applicable statutory 
requirements and with due regard to the discretion that has been entrusted 
to the Federal agencies. 

Accordingly, by the authority vested in me as President by the Constitution 
and the laws of the United States of America, it is hereby ordered as 
follows: 

Section 1. Statement of Regulatory Philosophy and Principles. 
(a) The Regulatory Philosophy. Federal agencies should promulgate only 

such regulations as are required by law, are necessary to interpret the law, 
or are made necessary by compelling public need, such as material failures 
of private markets to protect or improve the health and safety of the public, 
the environment, or the well-being of the American people. In deciding 
whether and how to regulate, agencies should assess all costs and benefits 
of available regulatory alternatives, including the alternative of not regulating. 
Costs and benefits shall be understood to include both quantifiable measures 
(to the fullest extent that these can be usefully estimated) and qualitative 
measures of costs and benefits that are difficult to quantify, but nevertheless 
essential to consider. Further, in choosing among alternative regulatory ap
proaches, agencies should select those approaches that maximize net benefits 
(including potential economic, environmental, public health and safety, and 
other advantages; distributive impacts; and equity), unless a statute requires 
another regulatory approach. 

(b) The Principles of Regulation. To ensure that the agencies’ regulatory 
programs are consistent with the philosophy set forth above, agencies should 
adhere to the following principles, to the extent permitted by law and 
where applicable: 

(1) Each agency shall identify the problem that it intends to address 
(including, where applicable, the failures of private markets or public 
institutions that warrant new agency action) as well as assess the signifi
cance of that problem. 

(2) Each agency shall examine whether existing regulations (or other law) 
have created, or contributed to, the problem that a new regulation is 
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intended to correct and whether those regulations (or other law) should 
be modified to achieve the intended goal of regulation more effectively. 

(3) Each agency shall identify and assess available alternatives to direct 
regulation, including providing economic incentives to encourage the de
sired behavior, such as user fees or marketable permits, or providing 
information upon which choices can be made by the public. 

(4) In setting regulatory priorities, each agency shall consider, to the 
extent reasonable, the degree and nature of the risks posed by various 
substances or activities within its jurisdiction. 

(5) When an agency determines that a regulation is the best available 
method of achieving the regulatory objective, it shall design its regulations 
in the most cost-effective manner to achieve the regulatory objective. In 
doing so, each agency shall consider incentives for innovation, consistency, 
predictability, the costs of enforcement and compliance (to the government, 
regulated entities, and the public), flexibility, distributive impacts, and 
equity. 

(6) Each agency shall assess both the costs and the benefits of the intended 
regulation and, recognizing that some costs and benefits are difficult to 
quantify, propose or adopt a regulation only upon a reasoned determination 
that the benefits of the intended regulation justify its costs. 

(7) Each agency shall base its decisions on the best reasonably obtainable 
scientific, technical, economic, and other information concerning the need 
for, and consequences of, the intended regulation. 

(8) Each agency shall identify and assess alternative forms of regulation 
and shall, to the extent feasible, specify performance objectives, rather 
than specifying the behavior or manner of compliance that regulated enti
ties must adopt. 

(9) Wherever feasible, agencies shall seek views of appropriate State, local, 
and tribal officials before imposing regulatory requirements that might 
significantly or uniquely affect those governmental entities. Each agency 
shall assess the effects of Federal regulations on State, local, and tribal 
governments, including specifically the availability of resources to carry 
out those mandates, and seek to minimize those burdens that uniquely 
or significantly affect such governmental entities, consistent with achieving 
regulatory objectives. In addition, as appropriate, agencies shall seek to 
harmonize Federal regulatory actions with related State, local, and tribal 
regulatory and other governmental functions. 

(10) Each agency shall avoid regulations that are inconsistent, incompatible, 
or duplicative with its other regulations or those of other Federal agencies. 

(11) Each agency shall tailor its regulations to impose the least burden 
on society, including individuals, businesses of differing sizes, and other 
entities (including small communities and governmental entities), consist
ent with obtaining the regulatory objectives, taking into account, among 
other things, and to the extent practicable, the costs of cumulative regula
tions. 

(12) Each agency shall draft its regulations to be simple and easy to 
understand, with the goal of minimizing the potential for uncertainty 
and litigation arising from such uncertainty. 

Sec. 2. Organization. An efficient regulatory planning and review process 
is vital to ensure that the Federal Government’s regulatory system best 
serves the American people. 

(a) The Agencies. Because Federal agencies are the repositories of signifi
cant substantive expertise and experience, they are responsible for developing 
regulations and assuring that the regulations are consistent with applicable 
law, the President’s priorities, and the principles set forth in this Executive 
order. 
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(b) The Office of Management and Budget. Coordinated review of agency 
rulemaking is necessary to ensure that regulations are consistent with applica
ble law, the President’s priorities, and the principles set forth in this Execu
tive order, and that decisions made by one agency do not conflict with 
the policies or actions taken or planned by another agency. The Office 
of Management and Budget (OMB) shall carry out that review function. 
Within OMB, the Office of Information and Regulatory Affairs (OIRA) is 
the repository of expertise concerning regulatory issues, including methodolo
gies and procedures that affect more than one agency, this Executive order, 
and the President’s regulatory policies. To the extent permitted by law, 
OMB shall provide guidance to agencies and assist the President, the Vice 
President, and other regulatory policy advisors to the President in regulatory 
planning and shall be the entity that reviews individual regulations, as 
provided by this Executive order. 

(c) The Vice President. The Vice President is the principal advisor to 
the President on, and shall coordinate the development and presentation 
of recommendations concerning, regulatory policy, planning, and review, 
as set forth in this Executive order. In fulfilling their responsibilities under 
this Executive order, the President and the Vice President shall be assisted 
by the regulatory policy advisors within the Executive Office of the President 
and by such agency officials and personnel as the President and the Vice 
President may, from time to time, consult. 
Sec. 3. Definitions. For purposes of this Executive order: (a) ‘‘Advisors’’ 
refers to such regulatory policy advisors to the President as the President 
and Vice President may from time to time consult, including, among others: 
(1) the Director of OMB; (2) the Chair (or another member) of the Council 
of Economic Advisers; (3) the Assistant to the President for Economic Policy; 
(4) the Assistant to the President for Domestic Policy; (5) the Assistant 
to the President for National Security Affairs; (6) the Assistant to the President 
for Science and Technology; (7) the Assistant to the President for Intergovern
mental Affairs; (8) the Assistant to the President and Staff Secretary; (9) 
the Assistant to the President and Chief of Staff to the Vice President; 
(10) the Assistant to the President and Counsel to the President; (11) the 
Deputy Assistant to the President and Director of the White House Office 
on Environmental Policy; and (12) the Administrator of OIRA, who also 
shall coordinate communications relating to this Executive order among 
the agencies, OMB, the other Advisors, and the Office of the Vice President. 

(b) ‘‘Agency,’’ unless otherwise indicated, means any authority of the 
United States that is an ‘‘agency’’ under 44 U.S.C. 3502(1), other than those 
considered to be independent regulatory agencies, as defined in 44 U.S.C. 
3502(10). 

(c) ‘‘Director’’ means the Director of OMB. 

(d) ‘‘Regulation’’ or ‘‘rule’’ means an agency statement of general applicabil
ity and future effect, which the agency intends to have the force and effect 
of law, that is designed to implement, interpret, or prescribe law or policy 
or to describe the procedure or practice requirements of an agency. It does 
not, however, include: 

(1) Regulations or rules issued in accordance with the formal rulemaking 
provisions of 5 U.S.C. 556, 557; 

(2) Regulations or rules that pertain to a military or foreign affairs function 
of the United States, other than procurement regulations and regulations 
involving the import or export of non-defense articles and services; 

(3) Regulations or rules that are limited to agency organization, manage
ment, or personnel matters; or 

(4) Any other category of regulations exempted by the Administrator of 
OIRA. 
(e) ‘‘Regulatory action’’ means any substantive action by an agency (nor

mally published in the Federal Register) that promulgates or is expected 
to lead to the promulgation of a final rule or regulation, including notices 
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of inquiry, advance notices of proposed rulemaking, and notices of proposed 
rulemaking. 

(f) ‘‘Significant regulatory action’’ means any regulatory action that is 
likely to result in a rule that may: 

(1) Have an annual effect on the economy of $100 million or more or 
adversely affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, public health or safety, 
or State, local, or tribal governments or communities; 

(2) Create a serious inconsistency or otherwise interfere with an action 
taken or planned by another agency; 

(3) Materially alter the budgetary impact of entitlements, grants, user fees, 
or loan programs or the rights and obligations of recipients thereof; or 

(4) Raise novel legal or policy issues arising out of legal mandates, the 
President’s priorities, or the principles set forth in this Executive order. 

Sec. 4. Planning Mechanism. In order to have an effective regulatory program, 
to provide for coordination of regulations, to maximize consultation and 
the resolution of potential conflicts at an early stage, to involve the public 
and its State, local, and tribal officials in regulatory planning, and to ensure 
that new or revised regulations promote the President’s priorities and the 
principles set forth in this Executive order, these procedures shall be fol
lowed, to the extent permitted by law: 

(a) Agencies’ Policy Meeting. Early in each year’s planning cycle, the 
Vice President shall convene a meeting of the Advisors and the heads 
of agencies to seek a common understanding of priorities and to coordinate 
regulatory efforts to be accomplished in the upcoming year. 

(b) Unified Regulatory Agenda. For purposes of this subsection, the term 
‘‘agency’’ or ‘‘agencies’’ shall also include those considered to be independent 
regulatory agencies, as defined in 44 U.S.C. 3502(10). Each agency shall 
prepare an agenda of all regulations under development or review, at a 
time and in a manner specified by the Administrator of OIRA. The description 
of each regulatory action shall contain, at a minimum, a regulation identifier 
number, a brief summary of the action, the legal authority for the action, 
any legal deadline for the action, and the name and telephone number 
of a knowledgeable agency official. Agencies may incorporate the information 
required under 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas. 

(c) The Regulatory Plan. For purposes of this subsection, the term ‘‘agency’’ 
or ‘‘agencies’’ shall also include those considered to be independent regu
latory agencies, as defined in 44 U.S.C. 3502(10). (1) As part of the Unified 
Regulatory Agenda, beginning in 1994, each agency shall prepare a Regulatory 
Plan (Plan) of the most important significant regulatory actions that the 
agency reasonably expects to issue in proposed or final form in that fiscal 
year or thereafter. The Plan shall be approved personally by the agency 
head and shall contain at a minimum: 

(A) A statement of the agency’s regulatory objectives and priorities and 
how they relate to the President’s priorities; 

(B) A summary of each planned significant regulatory action including, 
to the extent possible, alternatives to be considered and preliminary esti
mates of the anticipated costs and benefits; 

(C) A summary of the legal basis for each such action, including whether 
any aspect of the action is required by statute or court order; 

(D) A statement of the need for each such action and, if applicable, 
how the action will reduce risks to public health, safety, or the environ
ment, as well as how the magnitude of the risk addressed by the action 
relates to other risks within the jurisdiction of the agency; 

(E) The agency’s schedule for action, including a statement of any applica
ble statutory or judicial deadlines; and 
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(F) The name, address, and telephone number of a person the public 
may contact for additional information about the planned regulatory action. 
(2) Each agency shall forward its Plan to OIRA by June 1st of each 

year. 

(3) Within 10 calendar days after OIRA has received an agency’s Plan, 
OIRA shall circulate it to other affected agencies, the Advisors, and the 
Vice President. 

(4) An agency head who believes that a planned regulatory action of 
another agency may conflict with its own policy or action taken or planned 
shall promptly notify, in writing, the Administrator of OIRA, who shall 
forward that communication to the issuing agency, the Advisors, and the 
Vice President. 

(5) If the Administrator of OIRA believes that a planned regulatory action 
of an agency may be inconsistent with the President’s priorities or the 
principles set forth in this Executive order or may be in conflict with 
any policy or action taken or planned by another agency, the Administrator 
of OIRA shall promptly notify, in writing, the affected agencies, the Advisors, 
and the Vice President. 

(6) The Vice President, with the Advisors’ assistance, may consult with 
the heads of agencies with respect to their Plans and, in appropriate instances, 
request further consideration or inter-agency coordination. 

(7) The Plans developed by the issuing agency shall be published annually 
in the October publication of the Unified Regulatory Agenda. This publication 
shall be made available to the Congress; State, local, and tribal governments; 
and the public. Any views on any aspect of any agency Plan, including 
whether any planned regulatory action might conflict with any other planned 
or existing regulation, impose any unintended consequences on the public, 
or confer any unclaimed benefits on the public, should be directed to the 
issuing agency, with a copy to OIRA. 

(d) Regulatory Working Group. Within 30 days of the date of this Executive 
order, the Administrator of OIRA shall convene a Regulatory Working Group 
(‘‘Working Group’’), which shall consist of representatives of the heads of 
each agency that the Administrator determines to have significant domestic 
regulatory responsibility, the Advisors, and the Vice President. The Adminis
trator of OIRA shall chair the Working Group and shall periodically advise 
the Vice President on the activities of the Working Group. The Working 
Group shall serve as a forum to assist agencies in identifying and analyzing 
important regulatory issues (including, among others (1) the development 
of innovative regulatory techniques, (2) the methods, efficacy, and utility 
of comparative risk assessment in regulatory decision-making, and (3) the 
development of short forms and other streamlined regulatory approaches 
for small businesses and other entities). The Working Group shall meet 
at least quarterly and may meet as a whole or in subgroups of agencies 
with an interest in particular issues or subject areas. To inform its discussions, 
the Working Group may commission analytical studies and reports by OIRA, 
the Administrative Conference of the United States, or any other agency. 

(e) Conferences. The Administrator of OIRA shall meet quarterly with 
representatives of State, local, and tribal governments to identify both existing 
and proposed regulations that may uniquely or significantly affect those 
governmental entities. The Administrator of OIRA shall also convene, from 
time to time, conferences with representatives of businesses, nongovern
mental organizations, and the public to discuss regulatory issues of common 
concern. 
Sec. 5. Existing Regulations. In order to reduce the regulatory burden on 
the American people, their families, their communities, their State, local, 
and tribal governments, and their industries; to determine whether regula
tions promulgated by the executive branch of the Federal Government have 
become unjustified or unnecessary as a result of changed circumstances; 
to confirm that regulations are both compatible with each other and not 
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duplicative or inappropriately burdensome in the aggregate; to ensure that 
all regulations are consistent with the President’s priorities and the principles 
set forth in this Executive order, within applicable law; and to otherwise 
improve the effectiveness of existing regulations: (a) Within 90 days of 
the date of this Executive order, each agency shall submit to OIRA a program, 
consistent with its resources and regulatory priorities, under which the 
agency will periodically review its existing significant regulations to deter
mine whether any such regulations should be modified or eliminated so 
as to make the agency’s regulatory program more effective in achieving 
the regulatory objectives, less burdensome, or in greater alignment with 
the President’s priorities and the principles set forth in this Executive order. 
Any significant regulations selected for review shall be included in the 
agency’s annual Plan. The agency shall also identify any legislative mandates 
that require the agency to promulgate or continue to impose regulations 
that the agency believes are unnecessary or outdated by reason of changed 
circumstances. 

(b) The Administrator of OIRA shall work with the Regulatory Working 
Group and other interested entities to pursue the objectives of this section. 
State, local, and tribal governments are specifically encouraged to assist 
in the identification of regulations that impose significant or unique burdens 
on those governmental entities and that appear to have outlived their justifica
tion or be otherwise inconsistent with the public interest. 

(c) The Vice President, in consultation with the Advisors, may identify 
for review by the appropriate agency or agencies other existing regulations 
of an agency or groups of regulations of more than one agency that affect 
a particular group, industry, or sector of the economy, or may identify 
legislative mandates that may be appropriate for reconsideration by the 
Congress. 
Sec. 6. Centralized Review of Regulations. The guidelines set forth below 
shall apply to all regulatory actions, for both new and existing regulations, 
by agencies other than those agencies specifically exempted by the Adminis
trator of OIRA: 

(a) Agency Responsibilities. (1) Each agency shall (consistent with its 
own rules, regulations, or procedures) provide the public with meaningful 
participation in the regulatory process. In particular, before issuing a notice 
of proposed rulemaking, each agency should, where appropriate, seek the 
involvement of those who are intended to benefit from and those expected 
to be burdened by any regulation (including, specifically, State, local, and 
tribal officials). In addition, each agency should afford the public a meaning
ful opportunity to comment on any proposed regulation, which in most 
cases should include a comment period of not less than 60 days. Each 
agency also is directed to explore and, where appropriate, use consensual 
mechanisms for developing regulations, including negotiated rulemaking. 

(2) Within 60 days of the date of this Executive order, each agency head 
shall designate a Regulatory Policy Officer who shall report to the agency 
head. The Regulatory Policy Officer shall be involved at each stage of 
the regulatory process to foster the development of effective, innovative, 
and least burdensome regulations and to further the principles set forth 
in this Executive order. 

(3) In addition to adhering to its own rules and procedures and to the 
requirements of the Administrative Procedure Act, the Regulatory Flexibil
ity Act, the Paperwork Reduction Act, and other applicable law, each 
agency shall develop its regulatory actions in a timely fashion and adhere 
to the following procedures with respect to a regulatory action: 

(A) Each agency shall provide OIRA, at such times and in the manner 
specified by the Administrator of OIRA, with a list of its planned 
regulatory actions, indicating those which the agency believes are sig
nificant regulatory actions within the meaning of this Executive order. 
Absent a material change in the development of the planned regu
latory action, those not designated as significant will not be subject 
to review under this section unless, within 10 working days of receipt 
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of the list, the Administrator of OIRA notifies the agency that OIRA 
has determined that a planned regulation is a significant regulatory 
action within the meaning of this Executive order. The Administrator 
of OIRA may waive review of any planned regulatory action des
ignated by the agency as significant, in which case the agency need 
not further comply with subsection (a)(3)(B) or subsection (a)(3)(C) of 
this section. 
(B) For each matter identified as, or determined by the Administrator 
of OIRA to be, a significant regulatory action, the issuing agency shall 
provide to OIRA: 

(i) The text of the draft regulatory action, together with a reasonably 
detailed description of the need for the regulatory action and an 
explanation of how the regulatory action will meet that need; and 
(ii) An assessment of the potential costs and benefits of the regu
latory action, including an explanation of the manner in which the 
regulatory action is consistent with a statutory mandate and, to the 
extent permitted by law, promotes the President’s priorities and 
avoids undue interference with State, local, and tribal governments 
in the exercise of their governmental functions. 

(C) For those matters identified as, or determined by the Adminis
trator of OIRA to be, a significant regulatory action within the scope 
of section 3(f)(1), the agency shall also provide to OIRA the following 
additional information developed as part of the agency’s decision-mak
ing process (unless prohibited by law): 

(i) An assessment, including the underlying analysis, of benefits an
ticipated from the regulatory action (such as, but not limited to, the 
promotion of the efficient functioning of the economy and private 
markets, the enhancement of health and safety, the protection of the 
natural environment, and the elimination or reduction of discrimi
nation or bias) together with, to the extent feasible, a quantification 
of those benefits; 
(ii) An assessment, including the underlying analysis, of costs an
ticipated from the regulatory action (such as, but not limited to, the 
direct cost both to the government in administering the regulation 
and to businesses and others in complying with the regulation, and 
any adverse effects on the efficient functioning of the economy, pri
vate markets (including productivity, employment, and competitive
ness), health, safety, and the natural environment), together with, 
to the extent feasible, a quantification of those costs; and 
(iii) An assessment, including the underlying analysis, of costs and 
benefits of potentially effective and reasonably feasible alternatives 
to the planned regulation, identified by the agencies or the public 
(including improving the current regulation and reasonably viable 
nonregulatory actions), and an explanation why the planned regu
latory action is preferable to the identified potential alternatives. 

(D) In emergency situations or when an agency is obligated by law 
to act more quickly than normal review procedures allow, the agency 
shall notify OIRA as soon as possible and, to the extent practicable, 
comply with subsections (a)(3)(B) and (C) of this section. For those 
regulatory actions that are governed by a statutory or court-imposed 
deadline, the agency shall, to the extent practicable, schedule rule-
making proceedings so as to permit sufficient time for OIRA to con
duct its review, as set forth below in subsection (b)(2) through (4) 
of this section. 
(E) After the regulatory action has been published in the Federal Reg
ister or otherwise issued to the public, the agency shall: 

(i) Make available to the public the information set forth in sub
sections (a)(3)(B) and (C); 
(ii) Identify for the public, in a complete, clear, and simple manner, 
the substantive changes between the draft submitted to OIRA for 
review and the action subsequently announced; and 
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(iii) Identify for the public those changes in the regulatory action 
that were made at the suggestion or recommendation of OIRA. 

(F) All information provided to the public by the agency shall be in 
plain, understandable language. 

(b) OIRA Responsibilities. The Administrator of OIRA shall provide mean
ingful guidance and oversight so that each agency’s regulatory actions are 
consistent with applicable law, the President’s priorities, and the principles 
set forth in this Executive order and do not conflict with the policies 
or actions of another agency. OIRA shall, to the extent permitted by law, 
adhere to the following guidelines: 

(1) OIRA may review only actions identified by the agency or by OIRA 
as significant regulatory actions under subsection (a)(3)(A) of this section. 

(2) OIRA shall waive review or notify the agency in writing of the results 
of its review within the following time periods: 

(A) For any notices of inquiry, advance notices of proposed rule-
making, or other preliminary regulatory actions prior to a Notice of 
Proposed Rulemaking, within 10 working days after the date of sub
mission of the draft action to OIRA; 
(B) For all other regulatory actions, within 90 calendar days after the 
date of submission of the information set forth in subsections (a)(3)(B) 
and (C) of this section, unless OIRA has previously reviewed this in
formation and, since that review, there has been no material change 
in the facts and circumstances upon which the regulatory action is 
based, in which case, OIRA shall complete its review within 45 days; 
and 
(C) The review process may be extended (1) once by no more than 
30 calendar days upon the written approval of the Director and (2) 
at the request of the agency head. 

(3) For each regulatory action that the Administrator of OIRA returns 
to an agency for further consideration of some or all of its provisions, 
the Administrator of OIRA shall provide the issuing agency a written 
explanation for such return, setting forth the pertinent provision of this 
Executive order on which OIRA is relying. If the agency head disagrees 
with some or all of the bases for the return, the agency head shall so 
inform the Administrator of OIRA in writing. 

(4) Except as otherwise provided by law or required by a Court, in order 
to ensure greater openness, accessibility, and accountability in the regu
latory review process, OIRA shall be governed by the following disclosure 
requirements: 

(A) Only the Administrator of OIRA (or a particular designee) shall 
receive oral communications initiated by persons not employed by the 
executive branch of the Federal Government regarding the substance 
of a regulatory action under OIRA review; 
(B) All substantive communications between OIRA personnel and per
sons not employed by the executive branch of the Federal Govern
ment regarding a regulatory action under review shall be governed by 
the following guidelines: (i) A representative from the issuing agency 
shall be invited to any meeting between OIRA personnel and such 
person(s); 

(ii) OIRA shall forward to the issuing agency, within 10 working 
days of receipt of the communication(s), all written communica
tions, regardless of format, between OIRA personnel and any person 
who is not employed by the executive branch of the Federal Gov
ernment, and the dates and names of individuals involved in all 
substantive oral communications (including meetings to which an 
agency representative was invited, but did not attend, and telephone 
conversations between OIRA personnel and any such persons); and 
(iii) OIRA shall publicly disclose relevant information about such 
communication(s), as set forth below in subsection (b)(4)(C) of this 
section. 
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(C) OIRA shall maintain a publicly available log that shall contain,
at a minimum, the following information pertinent to regulatory ac
tions under review:

(i) The status of all regulatory actions, including if (and if so, when
and by whom) Vice Presidential and Presidential consideration was
requested;
(ii) A notation of all written communications forwarded to an
issuing agency under subsection (b)(4)(B)(ii) of this section; and
(iii) The dates and names of individuals involved in all substantive
oral communications, including meetings and telephone conversa
tions, between OIRA personnel and any person not employed by
the executive branch of the Federal Government, and the subject
matter discussed during such communications.

(D) After the regulatory action has been published in the Federal Reg
ister or otherwise issued to the public, or after the agency has an
nounced its decision not to publish or issue the regulatory action,
OIRA shall make available to the public all documents exchanged be
tween OIRA and the agency during the review by OIRA under this
section.

(5) All information provided to the public by OIRA shall be in plain,
understandable language.

Sec. 7. Resolution of Conflicts. To the extent permitted by law, disagreements 
or conflicts between or among agency heads or between OMB and any 
agency that cannot be resolved by the Administrator of OIRA shall be 
resolved by the President, or by the Vice President acting at the request 
of the President, with the relevant agency head (and, as appropriate, other 
interested government officials). Vice Presidential and Presidential consider
ation of such disagreements may be initiated only by the Director, by the 
head of the issuing agency, or by the head of an agency that has a significant 
interest in the regulatory action at issue. Such review will not be undertaken 
at the request of other persons, entities, or their agents. 

Resolution of such conflicts shall be informed by recommendations devel
oped by the Vice President, after consultation with the Advisors (and other 
executive branch officials or personnel whose responsibilities to the President 
include the subject matter at issue). The development of these recommenda
tions shall be concluded within 60 days after review has been requested. 

During the Vice Presidential and Presidential review period, communications 
with any person not employed by the Federal Government relating to the 
substance of the regulatory action under review and directed to the Advisors 
or their staffs or to the staff of the Vice President shall be in writing 
and shall be forwarded by the recipient to the affected agency(ies) for inclu
sion in the public docket(s). When the communication is not in writing, 
such Advisors or staff members shall inform the outside party that the 
matter is under review and that any comments should be submitted in 
writing. 

At the end of this review process, the President, or the Vice President 
acting at the request of the President, shall notify the affected agency and 
the Administrator of OIRA of the President’s decision with respect to the 
matter. 

Sec. 8. Publication. Except to the extent required by law, an agency shall 
not publish in the Federal Register or otherwise issue to the public any 
regulatory action that is subject to review under section 6 of this Executive 
order until (1) the Administrator of OIRA notifies the agency that OIRA 
has waived its review of the action or has completed its review without 
any requests for further consideration, or (2) the applicable time period 
in section 6(b)(2) expires without OIRA having notified the agency that 
it is returning the regulatory action for further consideration under section 
6(b)(3), whichever occurs first. If the terms of the preceding sentence have 
not been satisfied and an agency wants to publish or otherwise issue a 
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regulatory action, the head of that agency may request Presidential consider
ation through the Vice President, as provided under section 7 of this order. 
Upon receipt of this request, the Vice President shall notify OIRA and 
the Advisors. The guidelines and time period set forth in section 7 shall 
apply to the publication of regulatory actions for which Presidential consider
ation has been sought. 

Sec. 9. Agency Authority. Nothing in this order shall be construed as displac
ing the agencies’ authority or responsibilities, as authorized by law. 

Sec. 10. Judicial Review. Nothing in this Executive order shall affect any 
otherwise available judicial review of agency action. This Executive order 
is intended only to improve the internal management of the Federal Govern
ment and does not create any right or benefit, substantive or procedural, 
enforceable at law or equity by a party against the United States, its agencies 
or instrumentalities, its officers or employees, or any other person. 

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498; all amend
ments to those Executive orders; all guidelines issued under those orders; 
and any exemptions from those orders heretofore granted for any category 
of rule are revoked. 

œ–
THE WHITE HOUSE, 
September 30, 1993. 

[FR citation 58 FR 51735] 
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September 13, 2012 

The Honorable Joseph I. Lieberman 
Chairman, Committee on Homeland Security & Governmental Affairs 
United States Senate 
Washington, DC 20510 

Dear Senator Lieberman: 

As former Administrators of the Office of Information & Regulatory Affairs (OIRA), we 
write to express our strong support for the Independent Agency Regulatory Analysis Act (S. 
3468), legislation introduced by Senator Rob Portman, Senator Mark Warner, and Senator Susan 
Collins.  We believe that this bipartisan bill would improve the quality of rulemaking by 
independent regulatory agencies by affirming the president’s authority to extend to independent 
agencies the same principles of regulation that have long governed executive agencies.   

For thirty years, presidents of both parties have required executive agencies to consider 
regulatory impacts when crafting new regulations, with review by OIRA.1  Chief among the 
requirements imposed on executive agencies is the duty to assess the benefits and costs of major 
new regulations and determine that the benefits of those regulations will justify the costs.  To be 
sure, the quality of economic analysis by regulatory agencies has been mixed.  But based on our 
experience, we believe this longstanding approach has improved the cost-effectiveness of 
regulations by enhancing accountability and analytical rigor in the rulemaking process. 

To date, these principles and requirements for rulemaking have not been applied to 
independent regulatory agencies.  These agencies are considered independent not because their 
method of regulation differs from executive agencies, but rather because Congress has limited 
the president’s power to remove their top officials (either by statute or by tradition).  Legal 
advisors to both President Reagan and President Clinton concluded that the president has the 
legal power to extend these requirements to independent agencies, but both presidents chose not 
to do so out of deference to Congress.   

For years, many of us across the political spectrum have urged reconsideration of this 
decision.  Our concern is that independent agencies typically do not engage in the economic 
analysis that has come to be expected from executive agencies.  According to a 2011 Office of 
Management and Budget report, it appears that roughly half of the major rules developed by 
independent agencies over a 10-year period provided no information on either costs or benefits.  
In 2011, not one of the 17 major rules issued by independent agencies was based on a complete 
benefit-cost analysis.  The same was true in 2010 (17 major rules, none with a complete benefit-
cost analysis) and in 2009 (13 and 0).   

The Independent Agency Regulatory Analysis Act would address this problem.  First, the 
bill affirms the authority of the president to issue an executive order extending to independent 
agencies the same principles that apply to executive agencies.  This approach will improve 

1 See Executive Order 13,563 (2011); Executive Order 12,866 (1993); Executive Order 12,291 (1981). 
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regulatory analysis while preserving a degree of flexibility for future presidents to refine the 
requirements over time.  Second, the bill adopts a balanced approach to accountability by 
providing for OIRA review of every proposed and final economically significant regulation, 
followed by a public exchange of views between OIRA and the independent agency concerning 
the quality of the agency’s benefit-cost analysis and other important considerations.  The bill 
does not permit judicial review of an agency’s compliance with the terms of the executive order, 
but rather provides that OIRA’s assessment and the agency’s response will form part of the 
rulemaking record.  

We should note that this proposed expansion of centralized regulatory review will 
necessitate additional funds for a modest increase in OIRA’s staff, but we believe that this would 
prove to be money well spent on smarter regulation. 

As former OIRA Administrators from Democratic and Republican administrations, we 
hold varying views on regulatory reform.  But we are unanimous in our view that independent 
agencies should be held to the same good-government standards as executive agencies, and S. 
3468 admirably advances that goal.  

Sincerely, 

Sally Katzen  Susan Dudley 
OIRA Administrator (1993-1998) OIRA Administrator (2007-2009) 

John Spotila  James C. Miller III  
OIRA Administrator (1999-2000) OIRA Administrator (1981) 

Christopher C. DeMuth John D. Graham  
OIRA Administrator (1981-1984) OIRA Administrator (2001-2006) 

Wendy Lee Gramm  
OIRA Administrator (1985-1988) 

cc:  Senator Rob Portman 
Senator Susan Collins 
Senator Mark Warner 

Appendix Item 8

160

rjohanse
Highlight



Appendix Item 9 

“CFPB Court Ruling Is a Victory for Individual Liberty” by Susan E. Dudley, Forbes 

Appendix Item 10 

“Will CFPB Ruling Spur Banks to Reopen Old Enforcement Actions?” by Kate Berry, 
American Banker (subscription required) 

Appendix Item 11  

“CFPB Ruling May Shake up Interagency Dynamics” by John Heltman, American 
Banker (subscription required) 

161

https://perma.cc/6G3C-9SE5
https://perma.cc/B7LP-W2A5
https://perma.cc/B7LP-W2A5
https://perma.cc/XA3V-TT62
https://perma.cc/XA3V-TT62


Preliminary Draft, Please do not Cite or Circulate without Permission

1 

   The Analysis of Benefits in 

Consumer Protection Regulations 

By 

Howell E. Jackson and Paul Rothstein* 

December __, 2015 

Abstract 

Over the past five years, cost-benefit analysis in the field of financial regulation (“financial 
CBA”) has emerged a topic of intense public interest.  In reviewing rulemakings under the Administrative 
Procedure Act, courts have demanded greater rigor in the financial CBA that regulators provide in 
support of new regulations.  Industry experts have repeatedly questioned the adequacy of agency 
assessments of costs, especially for new regulations promulgated as a result of the Dodd-Frank Act of 
2010.  Members of Congress have responded to these developments by proposing legislation to establish 
new statutory standards governing financial CBA.  And legal academics have engaged in a robust 
dialogue over the merits of financial CBA and the value of alternative institutional structures for 
overseeing financial CBA. 

This article adds to the expanding literature on financial CBA by offering a detailed study of how 
regulatory agencies are currently undertaking benefit analysis in promulgating new regulations involving 
matters of consumer finance and other analogous areas of consumer protection.  After a brief literature 
review, the paper proposes a taxonomy for categorizing benefit analysis in the area of consumer financial 
regulation.  This taxonomy reflects traditional market failures, cognitive limitations of consumers, as well 
as several other beneficial outcomes commonly associated with regulations designed to protect 
consumers.  Taking the taxonomy as a framework, the paper then reports on a detailed survey of 72 
consumer protection regulations adopted in recent years, and presents an overview of the range and 
quality of benefit analysis that government officials actually undertook in the surveyed regulations.  The 
paper next provides a more detailed discussion of twenty “exemplars” of benefit analysis drawn from 
regulations in the sample and focusing on the strengths and weaknesses of what might be considered 
state-of-the-art benefit analysis in consumer protection regulation circa 2015.  The paper concludes with 
a discussion of potential lines of academic research that might assist financial regulators in conducting 
more complete benefit analysis for consumer protection regulation in the future.

* Howell E. Jackson is the James S. Reid, Jr., Professor of Law at Harvard Law School, and a visiting scholar at the
Consumer Financial Protection Bureau.  Paul Rothstein is the Section Chief of Financial Institutions and Regulatory
Policy in the Office of Research at the Consumer Financial Protection Bureau.  The authors express deep
appreciation  to Kelley O’Mara (Harvard Law School, J.D. 2014) for the tremendous research assistance and
management skills that she brought to the design and execution of our survey, and also to James Y. Park (Harvard
Law School, J.D. 2016) for excellent research assistance in the preparation of this draft.  [Long list of additional
people to thank to come.]  The views expressed are those of the authors and do not necessarily reflect those of the
Consumer Financial Protection Bureau or of the United States of America.
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The Analysis of Benefits in 

Consumer Protection Regulations 

By 

Howell E. Jackson and Paul Rothstein 

Introduction 

In this Article, we present a survey of the benefit analysis in seventy-two recent 

consumer protection regulations.  We proceed on the assumption that there is value in organizing 

the study of benefit analysis around the specific types of benefits that consumer finance 

regulations and analogous forms of regulation are intended to provide.  In particular, we assume 

that it is useful to sort benefit analysis into separate categories of market failures, limitations in 

consumer decision-making, and other justifications for regulatory action and then to compare 

how different agencies undertake benefit analysis in each of these separate categories. 

In designing our study, we adapt a taxonomy introduced in a pair of articles on consumer 

financial protection in 2011.1  These articles identified seven theoretical justifications for the 

regulation of consumer finance, including considerations that track traditional neoclassical 

economics (information failures, market power, public goods, negative externalities), limitations 

in consumer behavior associated with behavioral economics (cognitive biases and limited 

financial capabilities), as well as a more open-ended category of fairness, which embraces 

distributional concerns.  In the course of our review of actual rulemakings, we expanded these 

1 See John Campbell, Howell E. Jackson, Brigitte Madrian & Peter Tufano, Consumer Financial Protection, 25 J. 
ECON. PERSPECTIVES 91-114 (2011); Howell E. Jackson, Brigitte Madrian & Peter Tufano, Making Financial 
Markets Work for Consumers: An Open Letter to America’s First Consumer Financial Protection Czar, HARV. BUS.
REV., July-August, 2011, at 47-54.  
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seven original justifications to include six additional justifications for regulatory action that our 

investigations reveal routinely appear in benefit analysis.  These additional justifications relate to 

principal-agent issues, international cooperation, clarification of legal standards to reduce 

litigation/enforcement costs, and improved compliance or self-regulation, as well as two more 

amorphous categories of benefits (consumer welfare and market efficiency).  Taken together, 

these thirteen categories of benefit analysis provide the foundation of our analysis.   

Over the course of the 2013-14 academic year, we engaged a team of more than a dozen 

research assistants at Harvard Law School to review in detail a sample of seventy-two recent 

rulemakings involving consumer finance or in contexts that present analogous challenges to 

consumer decision-making or welfare.  Nineteen of the rulemakings are from the CFPB; fifteen 

are from independent agencies (including the CFTC, SEC, and CPSC) and fifty-six are from 

agencies subject to OMB review under Executive Orders 12866 and 13563 (including DOL, 

HHS, and FDA).  In creating the sample—especially the large number of regulations subject to 

OMB review—we attempted to select regulations that addressed regulatory problems that were 

roughly analogous to the kinds of regulatory problems that the CFPB and other agencies with a 

consumer protection mandate face in their rulemakings.  (A complete list of the seventy-two 

regulations included in our survey is attached as Appendix One.) 

This article consists of five Parts.  Part One locates the paper within the existing 

academic literatures on cost-benefit analysis in financial regulation and regulatory impact 

analysis more generally.  Part Two describes our survey design: explaining how our sample of 

regulations was constructed, the procedures we followed in developing our taxonomy for 

categorizing benefits, the guidelines under which our research assistants were instructed to 

evaluate and code each regulation, and the procedures we followed for resolving differences of 
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opinion in coding across different research assistants.  Part Three reports on the aggregate results 

of our survey, including various statistics about the incidence and intensity of benefit analysis 

across our entire sample and selected subsamples.  Here we highlight some suggestive 

differences in benefit analysis across different types of agencies and different legal contexts.  We 

also explore the extent to which certain kinds of benefit analysis are correlated with other kinds 

of benefit analysis.  Part Four offers a more qualitative assessment of the benefit analysis in our 

sample, focusing on lessons learned from twenty “exemplars” of benefit analysis across ten 

different benefit types.  The exemplars discussed in this section were selected from surveyed 

rulemakings that our research assistants identified as scoring high on either qualitative or 

quantitative measures of benefit analysis.  Together these exemplars could be said to represent 

the state-of-the-art of benefit analysis for consumer finance and other analogous areas of 

regulation in the United States.  (A more detailed discussion of these exemplars appears in 

Appendix Three.)  Part Five concludes with some preliminary thoughts on fruitful lines for 

further academic research to improve the quality of benefit analysis for consumer financial 

protection regulations in the future. 
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Part I: Review of Literatures 

We begin with an attempt to locate this Article within the very large and ever expanding 

literature on regulatory impact analysis.  We first review recent scholarship on cost-benefit 

analysis in the specific context of financial regulation (“financial CBA”) and then consider 

relevant elements of the broader and more established literature on regulatory impact analysis. 

A. Recent Scholarship on Cost-Benefit Analysis in Financial Regulation

At least within the United States, public officials and scholars of policy analysis paid

relatively little attention to financial CBA before 2010.2  One reason for this inattention was the 

fact the many financial regulators enjoyed independent agency status3 and their regulations were 

2 See, e.g., Edward Sherwin, The Cost-Benefit Analysis of Financial Regulation: Lessons from the SEC’s Stalled 
Mutual Fund Reform Effort, 12 STAN. J.L. BUS. & FIN. 1, 4 (2006) (“Administrative law scholars engaged in the 
study of CBA are rarely experts on financial regulation, and vice versa, and there has been little cross-pollination 
between the two disciplines.  Moreover . . . financial regulators who shun the use of CBA provide scholars with little 
to study.”). 
3 Although OIRA has never formally required independent agencies to conduct cost-benefit analysis in their 
rulemakings, the office has over the years nonetheless encouraged independent agencies to provide some discussion 
of the costs and benefits of new rules and to review the costs and benefits of existing rules.  Compare Exec. Order 
No. 12291, 46 Fed. Reg. 13193, §§ 1(d) and 2(b)-(e) (Feb. 17, 1981) (requiring executive agencies to consider costs 
and benefits in their rulemakings but specifically exempting independent agencies); with Exec. Order No. 12866, 58 
Fed. Reg. 51735, § 4(c)(1)(B) (Sept. 30, 1993) (requiring that independent agencies submit regulatory plans with a 
“summary of each planned significant regulatory action including, to the extent possible, alternatives to be 
considered and preliminary estimates of the anticipated costs and benefits”); Exec. Order No. 13563, 76 Fed. Reg. 
3821, § 1 (Jan. 18, 2011) (reiterating principles of Executive Order 12866 for executive agencies and adding several 
new requirements); and Exec. Order No. 13579, 76 Fed. Reg. 41587, § 2(b) (July 11, 2011) (“Executive Order 
13563 set out general requirements directed to executive agencies concerning public participation, integration, and 
innovation, flexible approaches, and science.  To the extent permitted by law, independent regulatory agencies 
should comply with these provisions as well.”) (emphasis added); see also Memorandum for the Heads of Exec. 
Departments and Agencies, and of Independent Reg. Agencies (Mar. 16, 2012), available at 
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2011/m11-10.pdf (“Executive Order 13563 does 
not apply to independent agencies, but such agencies are encouraged to give consideration to all of its provisions, 
consistent with their legal authority.  In particular, such agencies are encouraged to consider undertaking, on a 
voluntary basis, retrospective analysis of existing rules.”); Sherwin, supra note 2, at 8-12 (discussing the history of 
presidential administrations’ efforts to encourage independent agencies to adopt cost-benefit analysis requirements, 
including a letter sent by the Reagan administration asking independent agencies to comply with the cost-benefit 
requirements in Executive Order 12,291).  Note that the definition of “independent agency” encompasses many of 
the nation’s financial regulators, which may help explain the relatively slow progress of financial cost-benefit 
analysis.  See Paperwork Reduction Act, 44 U.S.C. §3502(5) (2000) (“‘independent regulatory agency’ means the 
Board of Governors of the Federal Reserve System, the Commodity Futures Trading Commission, the Consumer 
Product Safety Commission, the Federal Communications Commission, the Federal Deposit Insurance Corporation, 
the Federal Energy Regulatory Commission, the Federal Housing Finance Board, the Federal Maritime Commission, 
the Federal Trade Commission, the Interstate Commerce Commission, the Mine Enforcement Safety and Health 
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therefore not subject to review by the Office of Information and Regulatory Affairs (“OIRA”) 

housed within the Office of Management and Budget (“OMB”).  But even with respect to 

executive agencies with responsibility for consumer financial matters—such as the Department 

of Labor with respect to retirement savings or the Department of Housing and Urban 

Development with respect to  mortgage originations—OIRA did not subject those agencies’ 

proposed regulations to the same degree of scrutiny that it applied to health, safety, and 

environmental regulations.4  As a result, until roughly five years ago, financial regulators in the 

United States allocated relatively few resources to developing robust financial CBA.5 

Review Commission, the National Labor Relations Board, the Nuclear Regulatory Commission, the Occupational 
Safety and Health Review Commission, the Postal Rate Commission, the Securities and Exchange Commission, and 
any other similar agency designated by statute as a Federal independent regulatory agency or commission.”); see 
also Sherwin, supra note 2, at 11 (“Among the agencies excluded from OMB oversight were many of the nation's 
financial regulators: the Board of Governors of the Federal Reserve Board, the CFTC, the FDIC, the FTC, and the 
SEC.”).  The Dodd-Frank Act revised the Paperwork Reduction Act to include the OCC, CFPB, and the Office of 
Financial Research as independent regulatory agencies.  See Dodd-Frank Act, §§ 315 & 1100D(a) (codified at 44 
U.S.C. §3502(5) (2000)) 
4 See Sherwin, supra note 2, at 2 (“CBA has not been utilized consistently across the different sectors of government 
regulation. In particular, the nation's financial regulators have largely failed to perform the rigorous analysis 
required of most other government agencies, especially those in the fields of health, safety, and environmental 
regulation.”); Nicholas Bagley & Richard L. Revesz, Centralized Oversight of the Regulatory State, 106 COLUMB.
L. REV. 1260, 1268 (2006) (“Although OIRA oversees a wide array of different agencies, our environmental
emphasis reflects the fact that OIRA has focused its attention primarily on the review of EPA regulations,
presumably as a result of the economic significance of these regulations.  Predictably, then, much of the controversy
surrounding OIRA review has arisen in the environmental context.”); Steven P. Croley, White House Review of
Agency Rulemaking: An Empirical Investigation, 70 U. CHI. L. REV. 821, 865-66, 872-73 (2003) (finding that EPA
oversight makes up very large fraction of OIRA's work and attracts considerable controversy); Sunstein, infra note
24, at 269 (“OIRA’s staff is relatively small (around fifty people), and it does not now have a great deal of expertise
on financial regulation in particular.  It would be challenging for OIRA to review financial regulations without
adding more personnel, and it is not clear that it has the authority to do that.”) (footnotes omitted).  But see Cass R.
Sunstein, The Office of Information and Regulatory Affairs: Myth and Realities, 126 HARV. L. REV. 1838, 1845
(2013) (“OIRA consists of about forty-five people, almost all of them career staff. They work in a number of
branches, covering different agencies and areas. Each of the branches has a number of desk officers, all with
substantive expertise in one or more areas, and spending most of their time on one or a small number of agencies.”)
(internal quotation marks omitted).
5 In some jurisdictions outside of the United States, financial CBA received more attention.  Notably, the now
defunct United Kingdom’s Financial Services Authority, which operated under explicit cost-benefit requirements,
generated a significant amount of scholarly literature addressing financial CBA as early as 1999.  See Ellis Ferran,
The Break-up of the Financial Services Authority, 31 Oxford J. Legal Stud. 455-56 n.12 (2011) (“Due to the cost-
benefit requirements imposed on the United Kingdom’s Financial Services Authority, that country’s chief financial
regulator, British scholars have begun to address the role of CBA in financial regulation.”)  See, e.g., Isaac Alfon &
Peter Andrews, COST-BENEFIT ANALYSIS IN FINANCIAL REGULATION: HOW TO DO IT AND HOW IT ADDS VALUE
(Financial Services Authority, Occasional Paper Series No. 3, 1999), at 25 (expressing optimism about the FSA’s
ability to overcome the “central problem” of identifying  “extremely complex” economic interactions); FINANCIAL
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Starting in 2010, however, the legal landscape in the United States changed.  First, with 

the passage of the Dodd-Frank Act that year, financial regulators were charged with the task of 

promulgating large numbers of new regulations, which focused industry attention on the 

potential costs of new compliance requirements.6  Second, and even more importantly within the 

legal academy, the D.C. Circuit in 2011 placed financial CBA at the forefront of regulatory and 

scholarly agendas through its controversial and now much debated Business Roundtable 

decision.7  While building on prior rulings,8 Business Roundtable signaled that the federal courts, 

in applying the Administrative Procedure Act,9 might demand fairly detailed financial CBA for 

SERVICES AUTHORITY, CENTRAL POLICY, PRACTICAL COST-BENEFIT ANALYSIS FOR FINANCIAL REGULATORS:
VERSION 1.1 (June 2000), at 5 available at http://www.fsa.gov.uk/pubs/foi/cba.pdf (providing a methodology for 
financial CBA); DAVID SIMPSON ET AL., SOME COST-BENEFIT ISSUES IN FINANCIAL REGULATION (Financial 
Services Authority, Occasional Paper Series No. 12, 2000), at 5-(discussing various problems with financial CBA).  
This scholarly trend in the United Kingdom has continued to mature, yielding technically sophisticated cost-benefit 
analyses.  See, e.g., SEBASTIAN DE-RAMON ET AL., MEASURING THE IMPACT OF PRUDENTIAL POLICY ON THE
MACROECONOMY: A PRACTICAL APPLICATION TO BASEL III AND OTHER RESPONSES TO THE FINANCIAL CRISIS 
(Financial Services Authority, Occasional Paper Series No. 42, 2012), at 3 (modeling the “trade-offs between 
stability and the provision of finance to the real economy”); JONATHAN BROGAARD ET AL., HIGH-FREQUENCY 
TRADING AND THE EXECUTION COSTS OF INSTITUTIONAL INVESTORS (Financial Services Authority, Occasional 
Paper Series No. 43, 2013), at 4-6 (modeling the execution costs of institutional investors due to high-frequency 
trading). 
6 Paul Rose & Christopher J. Walker, THE IMPORTANCE OF COST-BENEFIT ANALYSIS IN FINANCIAL REGULATION 
(Center for Capital Markets Competitiveness, 2013), at 9 (“Dodd-Frank [passed in 2010] has brought cost-benefit 
analysis in financial regulation to the fore by requiring financial regulators to promulgate hundreds of new rules.”). 
7 Business Roundtable v. Sec. & Exch. Comm’n, 647 F.3d 1144, 1148 (D.C. Cir. 2011) (holding that the SEC had 
acted arbitrarily and capriciously in adopting a rule governing shareholder proxy access rights because it failed to 
adequately assess the economic effects of the rule). 
8 See 613 F.3d 166 (holding that the agency had acted arbitrarily and capriciously in failing adequately to consider 
the effects of its rule on efficiency, competition, and capital formation); Chamber of Commerce v. SEC, 412 F.3d 
133, 144 (D.C. Cir. 2005) (holding that the SEC had failed adequately to consider the costs of its investment 
company reforms); Public Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1216, (D.C. Cir. 2004) 
(holding that the Department of Transportation’s rule was arbitrary and capricious because “the agency neglected to 
consider a statutorily mandated factor - the impact of the rule on the health of drivers”); see also Chamber of 
Commerce of the United States v. SEC, 443 F.3d 890, 894 (D.C. Cir. 2006) (holding that the SEC failed to comply 
with section 553(c) of the APA in amending its investment company reforms by failing to provide an opportunity 
for public comment); James D. Cox & Benjamin J.C. Baucom, The Emperor Has No Clothes: Confronting the D.C. 
Circuit’s Usurpation of SEC Rulemaking Authority, 90 TEX. L. REV. 1811, 1812-15 (2012) (describing how the D.C. 
Circuit in Business Roundtable “followed a now familiar path of invalidating SEC rulemaking efforts” on the 
ground that the SEC failed to consider the rule’s effects on efficiency, competition, and capital formation); Sherwin, 
supra note 2, at 3 (describing the D.C. Circuit’s invalidation of the SEC’s rulemaking on cost-benefit grounds in 
Chamber of Commerce). 
9 5 U.S.C. §§ 551-59, 701-06 (2012). 
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all new regulations of the Securities and Exchange Commission (“SEC”) and perhaps also other 

financial agencies.10   

Reactions to Business Roundtable have been plentiful and can be sorted into four groups.  

First, academic commentators produced a spate of early articles largely critical of the decision,11 

arguing that the D.C. Circuit had imposed too stringent a standard on the SEC, misconstruing the 

statutory mandate under which the Commission operates.12  Second, the SEC and other agencies 

responded to the Business Roundtable case by instituting internal reforms to improve their cost-

benefit procedures, in some instances13 embracing the standards that the OMB had developed for 

10 See, e.g., Robert H. Ahdieh, Reanalyzing Cost-Benefit Analysis: Toward a Framework of Function(s) and 
Form(s), 88 N.Y.U. L. REV. 1983, 1989, 1991 (2013) (“Perhaps most surprising . . . was Business Roundtable’s 
dramatic departure from the deference the courts had previously shown agency evaluations of costs and benefits. . . .  
Business Roundtable is no less important for students of administrative law generally than it is for experts in 
financial regulation.”) (footnote omitted); Grant M. Hayden & Matthew T. Bodie, The Bizarre Law and Economics 
of Business Roundtable v. SEC, 38 J. CORP. L. 101, 102 (2012) (“Other commentators have noted that the D.C. 
Circuit’s opinion rests on an extremely muscular version of judicial review—one that contravenes the traditional 
deference to administrative authority.”) (footnote omitted); Bruce Kraus & Connor Raso, Rational Boundaries for 
SEC Cost-Benefit Analysis, 30 YALE J. ON REG. 289, 290-91 (2013) (“Other financial regulators are alarmed, and 
with good reason, since their economic analyses of their own rules are generally less sophisticated than the SEC’s.”) 
(footnotes omitted). 
11 But see, e.g., Rose & Walker, supra note 6, at 33 (“[T]he D.C. Circuit’s more-searching inquiry in Business 
Roundtable must be placed within its proper context—one in which the SEC had failed for years to take seriously its 
statutory obligation to consider the costs and benefits of its proposed regulatory actions.”); Caroline Cecot & W. Kip 
Viscusi, Judicial Review of Agency Benefit-Cost Analysis, GEO. MASON L. REV. (forthcoming) (manuscript at 2, 23), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2519139 (evaluating judicial review of agency 
CBA based on a sample of 38 judicial decisions and finding that courts are both willing and competent to evaluate 
CBA, including its methodology and assumptions). 
12 See, e.g., J. Robert Brown, Jr., Shareholder Access and Uneconomic Economic Analysis: Business Roundtable v. 
SEC, 88 DENVER U.L. REV. ONLINE (2011), available at http://www.denverlawreview.org/online-
articles/2011/9/30/shareholder-access-and-uneconomic-economic-analysis-business.html (“The D.C. Circuit 
imposed a ‘nigh impossible’ standard with respect to the applicable economic analysis.”) (footnote omitted);  Cox & 
Baucom, supra note 8, at 1813 (“[T]he level of review invoked by the D.C. Circuit in Business Roundtable and its 
earlier decisions is dramatically inconsistent with the standard enacted by Congress); Jill E. Fisch, The Long Road 
Back: Business Roundtable and the Future of SEC Rulemaking, 36 Seattle U. L. Rev. 695, 697-98 (2013) (“In 
evaluating the SEC’s decision to adopt a proxy access rule, the D.C. Circuit completely disregarded the 
congressional policy judgments reflected in Dodd-Frank.”); Anthony W. Mongone, Business Roundtable: A New 
Level of Judicial Scrutiny and its Implications in a Post-Dodd-Frank World, 2012 COLUM. BUS. L. REV. 746, 749 
(2012) (“[T]he correct level of judicial scrutiny that the [D.C. Circuit] should have applied is far more deferential 
than the nearly insurmountable de novo-like review it employed throughout [Business Roundtable]”). 
13 See, e.g., Memorandum from the SEC Div. of Risk, Strategy, and Fin. Innovation and the Office of the Gen. 
Counsel to the Staff of the Rulewriting Divs. and Offices (Mar. 16, 2012), available at 
https://www.sec.gov/divisions/riskfin/rsfi_guidance_econ_analy_secrulemaking.pdf (providing extensive guidance 
on economic analysis in SEC rulemakings); OFFICE OF INFORMATION AND REGULATORY AFFAIRS AND COMMODITY 
FUTURES TRADING COMMISSION, MEMORANDUM OF UNDERSTANDING (May 9, 2012), available at 
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executive agencies.14  Third, governmental bodies and independent organizations commissioned 

a series of studies of CBA at independent agencies in general15 and financial agencies in 

http://www.whitehouse.gov/sites/default/files/omb/inforeg/regpol/oira_cftc_mou_2012.pdf (“The CFTC staff 
guidance for the consideration of costs and benefits in rulemakings is informed by ORIA’s guidance for the conduct 
of cost-benefit analyses . . .”); BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, RESPONSE TO A 
CONGRESSIONAL REQUEST REGARDING THE ECONOMIC ANALYSIS ASSOCIATED WITH SPECIFIED RULEMAKINGS 9, 20 
(June 2011), available at 
http://oig.federalreserve.gov/reports/Congressional_Response_economic_analysis_2011web.pdf  (arguing that the 
Federal Reserve “conducts its rulemaking activities in a manner that is generally consistent with the philosophy and 
principles outlined in the Executive orders” and suggesting that the Federal Reserve acts consistently with at least 
some aspects of the guidance in Circular A-4); GAO REPORT GAO-12-151, DODD-FRANK ACT REGULATIONS:
IMPLEMENTATION COULD BENEFIT FROM ADDITIONAL ANALYSES AND COORDINATION 12 (Nov. 2011), available at 
http://www.gao.gov/new.items/d12151.pdf (Although federal financial regulatory agencies are not required to 
follow E.O. 12866 or OMB Circular A-4, CFTC, Federal Reserve Board, FDIC, NCUA, OCC, and SEC officials 
have said that their agencies follow OMB’s guidance in spirit or principle. CFPB officials also said that the Bureau 
expects to follow the spirit of OMB’s guidance, “in a manner consistent with the Dodd-Frank Act, which speaks 
directly to the consideration of benefits, costs and impacts.”); The SEC’s Aversion to Cost-Benefit Analysis: Hearing 
Before House Oversight and Government Reform Subcommittee on TARP, Financial Services, and Bailouts of 
Public and Private Programs, 112th Cong. (2012) (statement of Mary Schapiro) (“Our new guidance . . . reflects 
many of the current best practices in economic analysis, which the agency will continue to refine in the future as 
necessary.”); see also Jerry Ellig & Hester Peirce, SEC Regulatory Analysis: A Long Way to Go and a Short Time to 
Get There, 8 BROOK. J. CORP. FIN. & COM. L. 361 (2014) (arguing that the SEC’s internal reforms are “based on the 
executive orders and the accompanying OIRA guidance governing economic analysis at executive agencies”) 
(footnote omitted); Rose & Walker, supra note 6, at 34 (“[T]he SEC’s Guidance Memorandum embraces the cost-
benefit analysis fundamentals set forth in the D.C. Circuit’s trilogy [of cases].”); Craig M. Lewis, Chief Economist 
and Director, Sec. & Exch. Comm’n, Speech at the SIFMA Compliance & Legal Society Luncheon: The Expanded 
Role of Economists in SEC Rulemaking (Oct. 16, 2012), available at 
http://www.sec.gov/News/Speech/Detail/Speech/1365171491420#.VPtoO_nF-So (defending the SEC’s use of 
economic analysis in rulemakings and urging commenters to “engage in the same thoughtful and difficult analyses 
that we are performing at the Commission”). 
14 Exec. Order No. 12866, 58 Fed. Reg. 51735, § 4(c)(1)(B) (Sept. 30, 1993) (requiring that independent agencies 
submit regulatory plans with a “summary of each planned significant regulatory action including, to the extent 
possible, alternatives to be considered and preliminary estimates of the anticipated costs and benefits”); Exec. Order 
No. 13579, 76 Fed. Reg. 41587, § 2(b) (July 11, 2011) (stating that “each independent regulatory agency should 
develop and  release to the public a plan . . . under which the agency will periodically review its existing significant 
regulations to determine whether any such regulations should be modified, streamlined, expanded, or repealed so as 
to make the agency’s regulatory program more effective or less burdensome in achieving the regulatory 
objectives”); See OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE OF MANAGEMENT AND BUDGET,
REGULATORY IMPACT ANALYSIS: A PRIMER 1 (Aug. 15, 2011), available at 
http://www.whitehouse.gov/sites/default/files/omb/inforeg/regpol/circular-a-4_regulatory-impact-analysis-a-
primer.pdf (providing executive agencies with guidance on how to develop regulatory impact analyses); OFFICE OF 
MGMT. AND BUDGET, CIRCULAR A-4, REGULATORY ANALYSIS 1 (Sept. 17, 2003), available at 
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf (providing guidance to 
executive agencies on how to conduct economic analysis); see also Sherwin, supra note 2, at 11-12 (describing how 
Executive Order 12866 “serve[s] to keep OMB apprised of [independent] agencies’ activities).   
15 See, e.g., GAO REPORT GAO-14-714, FEDERAL RULEMAKING: AGENCIES INCLUDED KEY ELEMENTS OF COST-
BENEFIT ANALYSIS, BUT EXPLANATIONS OF REGULATIONS’ SIGNIFICANCE COULD BE MORE TRANSPARENT 16 (Sept. 
2014), available at http://www.gao.gov/assets/670/665745.pdf (criticizing financial regulators as well as OIRA for 
“not always [being] transparent about how rules are designated”); GAO REPORT GAO-13-101, DODD-FRANK ACT 
REGULATIONS:  AGENCIES’ EFFORTS TO ANALYZE AND COORDINATE THEIR RULES 10 (Dec. 2012), available at 
http://www.gao.gov/assets/660/650947.pdf (criticizing financial regulators for not “consistently follow[ing] key 
elements of [OMB] guidance in their regulatory analysis”); GAO REPORT GAO-12-151, supra note 13, at 14 
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particular.16  Finally, members of Congress and lobbying groups have responded with various 

legislative proposals -- none of which have yet to be passed into law – that would, in some sense, 

codify the Business Roundtable holding and impose some sort of statutory CBA requirement on 

independent agencies, including independent financial regulators.17  While the more dire 

predictions regarding the implications of the Business Roundtable decision for financial 

(criticizing financial regulators’ policies and procedures for not “fully reflect[ing] OMB guidance on regulatory 
analysis”); see also Rose & Walker, supra note 6, at 2 (observing that the GAO “faulted financial regulators for 
failing to monetize or quantify costs and benefits”) (footnote omitted); Committee on Capital Markets Regulation, A 
Balanced Approach to Cost-Benefit Analysis Reform 4-10, 17-18 (2013), available at 
http://capmktsreg.org/app/uploads/2013/10/A-Balanced-Approach-to-Cost-Benefit-Analysis-Reform.pdf (analyzing 
the CBA performance of financial regulators and proposing that “Congress should subject all independent financial 
regulatory agencies . . . to consistent cost-benefit standards aligned with the principles set forth by the Clinton Order 
and the First Obama Order”); Curtis W. Copeland, Economic Analysis and Independent Regulatory Agencies 4 
(Administrative Conference of the United States, April 30, 2013), available at 
https://www.acus.gov/sites/default/files/documents/Copeland%20Final%20BCA%20Report%204-30-13.pdf 
(recommending “a series of ‘best practices’ that independent regulatory agencies could use to improve their 
economic analyses,” such as adopting the guidelines in OMB’s Circular A-4); Administrative Conference of the 
United States, Administrative Conference Recommendation 2013-2: Benefit-Cost Analysis at Independent 
Regulatory Agencies 5-8 (June 13, 2013), available at 
https://www.acus.gov/sites/default/files/documents/Recommendation%202013-2%20%28Benefit-
Cost%20Analysis%29.pdf (same). 
16 See, e.g., OFFICE OF THE INSPECTOR GEN. OF THE SEC, FOLLOW-UP REVIEW OF COST-BENEFIT ANALYSES IN 
SELECTED SEC DODD-FRANK RULEMAKINGS iii-iv (Jan. 27, 2012), available at 
http://www.sec.gov/about/offices/oig/reports/audits/2012/rpt499_followupreviewofd-f_costbenefitanalyses_508.pdf 
(criticizing the SEC for “a lack of macro-level analysis and a lack of quantitative analysis on the impact of the 
[agency’s] rules”); OFFICE OF THE INSPECTOR GEN. OF THE CFTC, A REVIEW OF COST-BENEFIT ANALYSES 
PERFORMED BY THE COMMODITY FUTURES TRADING COMMISSION IN CONNECTION WITH RULEMAKINGS 
UNDERTAKEN PURSUANT TO THE DODD-FRANK ACT ii (June 13, 2011), available at 
http://www.cftc.gov/ucm/groups/public/@aboutcftc/documents/file/oig_investigation_061311.pdf (criticizing the 
CFTC for the “greater say” of the Office of General Counsel in the cost-benefit analysis process); OFFICE OF THE 
INSPECTOR GEN., DEPARTMENT OF THE TREASURY, DODD-FRANK ACT: CONGRESSIONAL REQUEST FOR
INFORMATION REGARDING ECONOMIC ANALYSIS BY OCC 2 (OIG-CA-11-006 June 13, 2011), available at 
http://www.treasury.gov/about/organizational-structure/ig/Documents/OIG-CA-11-006.pdf (praising OCC for 
having the “processes in place to ensure that required economic analyses are performed consistently and with rigor” 
and recommending that OCC develop procedures for intra-office and inter-agency coordination); see also Rose & 
Walker, supra note 6, at 2 (observing that the Inspectors General of the SEC and the CFTC “have found serious 
deficiencies in the financial regulators’ use of cost-benefit analysis after Dodd-Frank”) (footnote omitted). 
17 See, e.g., Regulatory Accountability Act of 2015, H.R. 185, 114th Cong. §3(b) (2015) (requiring all federal 
agencies to conduct cost-benefit analysis in rulemakings, including an assessment of the costs and benefits of 
regulatory alternatives); Independent Agency Regulatory Analysis Act of 2013, S. 1173, 113th Cong. (2013) 
(affirming the “authority of the President to require independent regulatory agencies to comply with regulatory 
analysis requirements applicable to executive agencies”); SEC Regulatory Accountability Act, H.R. 1062, 113th 
Cong. § 2 (2013) (requiring the SEC to conduct cost-benefit analysis in its rulemakings); see also The SEC’s 
Aversion to Cost-Benefit Analysis: Hearing Before the Subcomm. On TARP, Fin. Serv. & Bailouts of Pub. & Private 
Programs of the H. Comm. on Oversight & Gov. Reform, 112th Cong. 3 (2012) (examining the role of cost-benefit 
analysis in SEC rulemaking); Legislative Proposals Regarding Derivatives and SEC Economic Analysis: Hearing 
Before the Subcomm. on Capital. Mkt. & Gov. Sponsored Enter. of the H. Comm. on Fin. Serv., 113th Cong. 1 (2013) 
(“Today’s hearing will examine seven specific legislative proposals to . . . codify a good government regulatory 
approval process for the SEC.”). 
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regulators have yet to be borne out,18 the decision is nonetheless of lasting importance for the 

attention it has brought to financial CBA.     

The past few years have also seen a flood of articles on financial CBA that move well 

beyond the early critiques of the Business Roundtable decision.  Crudely put, academics can be 

divided into two camps, with the CBA enthusiasts, led by Eric Posner and Glenn Weyl, on one 

side, and the CBA skeptics, including John Coates and Jeff Gordon, on the other.  The 

enthusiasts argue that financial regulation is no different than other kinds of regulation and the 

same rules governing CBA in other areas should be applied to financial CBA.19  The skeptics, in 

contrast, emphasize the complexity of financial markets and the challenges of estimating both the 

18 Compare R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1222 (D.C. Cir. 2012) (holding that the FDA did 
not meet the APA’s substantial evidence standard because the agency failed to show that “enacting their proposed 
graphic warnings [on cigarette packages] will accomplish [its] stated objective of reducing smoking rates”); and 
Nat’l Ass’n of Mfrs. v. Sec. & Exch. Comm’n, 748 F.3d 359, 369-71, 373 (D.C. Cir. 2014) (holding that the SEC’s 
analysis of costs and benefits was adequate but that the SEC’s rule violated the First Amendment); with Inv. Co. Inst. 
v. Commodity Futures Trading Comm’n, 720 F.3d 370, 380 (D.C. Cir. 2013) (holding that the CFTC’s
consideration of costs and benefits was not arbitrary or capricious); and Am. Meat Inst. v. U.S. Dep’t of Agric., 760
F.3d 18, 22-23 (D.C. Cir. 2014) (overruling the First Amendment holdings of R.J. Reynolds Tobacco Co. v. FDA
and Nat’l Ass’n of Mfrs. v. SEC); see also Jeff Gordon, The Empty Call for Benefit-Cost Analysis in Financial
Regulation, 43 J. Legal Stud. S351, S373 (2014) (“Investment Company Institute v. CFTC therefore provides a basis
for optimism that the D.C. Circuit will not interfere with rule making that implements the Dodd-Frank Act by the
financial regulatory agencies, even the SEC.”); Cass R. Sunstein & Adrian Vermeule, Libertarian Administrative
Law 41-42 (Harvard Public Law Working Paper No. 14-29, June 29, 2014) (“Investment Company Institute displays
a tolerance of regulation under conditions of uncertainty that is entirely foreign to its predecessor [Business
Roundtable].”).  But see Bianca Nunes, The Future of Government-Mandated Health Warnings After R.J. Reynolds
and American Meat Institute, Case Note, 163 U. Penn. L. Rev. 177, 180, 212 (“Although American Meat Institute
lessened the blow R.J. Reynolds dealt to regulators, both decisions left open important questions about the First
Amendment treatment of government-mandated warnings that are neither ‘purely factual and uncontroversial’
disclosures nor overt government-sanctioned opinions, and about whether graphic cigarette warnings belong in this
middle ground.”) (“Despite this victory for regulators [in American Meat Institute], FDA still faces a formidable
challenge in selecting revised graphic cigarette warnings.”) (footnotes omitted).
19 See, e.g., Eric A. Posner & E. Glenn Weyl, Benefit-Cost Paradigms in Financial Regulation, 43 J. LEGAL STUD.
S1, S2 (2014) (“[T]here is no reason to believe that BCA would be appropriate for environmental or workplace
regulation and not for financial regulation. Indeed, BCA would seem more appropriate for financial regulation
where data are better and more reliable and where regulators do not confront ideologically charged valuation
problems like those concerning mortality risk and environmental harm. The benefits and costs of financial regulation
are commensurable monetary gains and losses and so can be easily compared.”); Rose & Walker, supra note 6, at
20-24 (providing justifications for cost-benefit analysis in financial regulation).  Cf. John H. Cochrane, Challenges
for Cost-Benefit Analysis of Financial Regulation, 43 J. LEGAL STUD. S63, S63 (2014) (arguing for a cost-benefit
process that lies between “pure conceptual [CBA] and the rigid legal structure currently envisioned”).

Appendix Item 12

174



Part I: Review of Literatures  Preliminary Draft, Please do not Cite or Circulate without Permission

14 

positive and negative effects of financial regulatory intervention.20  The skeptics also highlight 

the distortions that CBA may create in the regulatory process, arguing that regulatory personnel 

would face incentives to doctor the administrative record underlying financial CBA in order to 

withstand judicial review.21  While the skeptics do not oppose careful consideration of the pros 

and cons of regulatory intervention—admitting the usefulness of “conceptual” CBA—they do 

oppose mandated quantification or monetization of financial regulation as counterproductive and 

wasteful, at least given the present state of CBA techniques.22  The enthusiasts, including Cass 

Sunstein,23 have responded by criticizing the skeptics’ proposed alternatives and reiterating the 

feasibility of financial CBA.24  Professor Coates, who has emerged as the most prolific member 

20 See, e.g., John C. Coates IV, Cost-Benefit Analysis of Financial Regulation: Case Studies and Implications, 124 
YALE L.J. 882, 999-1003 (2015) (arguing that quantified financial CBA is likely to be unreliable because financial 
regulation generates “large (and uncertain) effects on economic growth,” the “main units of variation and change in 
finance are not things, or even individuals, but groups of people,” and financial regularities are “more likely to 
change over time than in other domains”).  C.f. Gordon, supra note 18, at S360, S366 (arguing that financial CBA 
will not be helpful because “the financial system is not a natural system” and “continuous second-order effects make 
the benefits and costs of rule adoption impossible to quantify in a meaningful way”).  
21 Coates, supra note 20, at 1004 (“Judicial review is not likely to generate any significant improvement in CBA/FR 
itself, as agencies will likely respond to the threat of such review by hiding, not exposing, the weaknesses in their 
analyses.”); Gordon, supra note 18, at S353 (“[Financial CBA] as it has come to be used in the modern 
administrative state is virtually useless in the setting of optimal financial regulation and simply gets in the way of the 
genuinely hard work to be done.  If applied through the machinery of the legal system—especially hard look judicial 
review that invites de novo relitigation of empirically contestable conjectures—financial CBA is likely to stymie 
regulation aimed at the reduction of systemic risk in favor of privileging a status quo that we know is unstable.”). 
22 See, e.g., John C. Coates IV, Towards Better Cost-Benefit Analysis: An Essay on Regulatory Management, LAW &
CONTEMP. PROBS. (forthcoming), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2471682 (“I 
believe that quantified CBA/FR is a worthy if distant goal, and conceptual CBA is currently a valuable if limited 
element of the regulatory toolkit.”); Gordon, supra note 18, at S354 (“[P]ragmatic judgment in the financial 
regulatory arena ought to include efforts to understand the consequences of particular proposals, including through 
the use of social science methods that may forecast economic consequences.  But the desire to ground decisions on 
that which can be quantified is a self-deceptive conceit in the financial regulatory area that obscures more than it 
illuminates.”). 
23 Sunstein has written extensively on CBA.  See, e.g., Cass R. Sunstein, The Real World of Cost-Benefit Analysis: 
Thirty-Six Questions (And Almost as Many Answers), 114 COLUM. L. REV. 167, 202 (2014) (exploring “highly 
stylized problems” in CBA); Cass R. Sunstein, Empirically Informed Regulation, 78 U. CHI. L. REV. 1349, 1350 
(2011) (exploring the implications of social science research for regulation); Cass R. Sunstein, The Limits of 
Quantification, 102 CAL. L. REV. (forthcoming), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2424878 (advocating for the use of breakeven analysis when 
dealing with nonquantifiable values).  While much of Sunstein’s work addresses CBA more generally, he has begun 
to address financial CBA specifically.  See Sunstein, infra note 24, at 263, 267-68 (arguing for the use of breakeven 
analysis in financial CBA and addressing judicial review concerns). 
24 See, e.g., Eric A. Posner & E. Glen Weyl, Cost-Benefit Analysis of Financial Regulations: A Response to 
Criticisms, 124 YALE L.J. F. 246, 247 (2015), http://www.yalelawjournal.org/forum/cost-benefit-analysis-of-
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of the skeptical camp, maintains his reservations with respect to the current state of financial 

CBA but also emphasizes what he sees as a gradual convergence between the two sides of the 

debate as even financial CBA enthusiasts acknowledge limitations in current practices.25  

In addition to this ongoing debate, the legal literature on financial CBA also includes a 

number of articles exploring related issues, such as optimal institutional arrangements for 

producing financial CBA,26 literature reviews designed to ascertain whether previous regulatory 

actions produced net benefits,27 explorations of the soundness of previous agency attempts at 

financial-regulations (arguing that Coates and Gordon’s alternatives provide “empty if not circular standard[s] for 
evaluating regulations” and that the valuations of financial CBA are easier to conduct than the ones for other areas 
of regulation); Cass R. Sunstein, Financial Regulation and Cost-Benefit Analysis, 124 YALE L.J. F. 263, 263, 267-
68 (2015), http://www.yalelawjournal.org/forum/financial-regulation-and-cost-benefit-analysis (“There is no reason 
to think that it is always or usually impossible for financial regulators to conduct cost-benefit analysis.  And when 
agencies face serious gaps in knowledge, they should enlist “breakeven analysis . . .”) (“[I]t is unclear whether 
judicial review would be helpful or harmful.  On the one hand, such review could decrease the likelihood of 
mistakes on the part of agencies, creating an ex post corrective and an ex ante deterrent for poor policymaking. . . .  
On the other hand, judges might themselves err.”) 
25 See John C. Coates IV, Cost-Benefit Analysis of Financial Regulation: A Reply, 124 YALE L.J. F. 305, 305, 310 
(2015), http://www.yalelawjournal.org 
/forum/cost-benefit-analysis-of-financial-regulation-a-reply (“Sunstein’s focus on alternatives to standard CBA 
(such as breakeven analysis, in my view, implicitly concedes [that there are significant challenges in quantifying the 
costs and benefits of financial regulation].”) (“While [Posner and Weyl] point out correctly that financial modeling 
can be usefully used to predict markets, they offer no examples where quantified CBA of major financial 
regulations is or could be reliable and precise.”) (footnote omitted).  
26 See, e.g., Robert P. Bartlett III, The Institutional Framework for Cost-Benefit Analysis in Financial Regulation: A 
Tale of Four Paradigms, 43 J. LEGAL STUD. S379, S403 (2014) (arguing that “the institutional framework under 
which agencies conduct CBA significantly affects [their] rigor . . . and the likelihood that CBA can undermine their 
regulatory agendas,” and proposing a more uniform institutional framework for financial CBA, including “some 
degree of interagency coordination”); Ryan Bubb, The OIRA Model for Institutionalizing CBA of Financial 
Regulation, LAW & CONTEMP. PROBS. (forthcoming), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2484008 (proposing that OIRA review serve as an integral part 
of a regulatory review regime for financial CBA); Coates, supra note 22 (proposing a host of institutional reforms to 
improve financial CBA, including the restriction of “hard look” judicial review, elimination of legal impediments on 
agency data gathering, and improvement of funding for financial CBA); Matthew Spitzer & Eric Talley, On 
Experimentation and Real Options in Financial Regulation, 43 J. LEGAL STUD. S121, S121 (2014) (arguing that 
there is a tension between the judiciary and agencies regarding the use of field experimentation in CBA). 
27 See, e.g., Sumit Agarwal et al., Regulating Consumer Financial Products: Evidence from Credit Cards, Q. J.
ECON. (2014), available at http://qje.oxfordjournals.org/content/early/2015/02/17/qje.qju037 (analyzing the 
effectiveness of credit card regulation and finding that the CARD Act created a net reduction in borrowing costs); 
John C. Coates IV & Suraj Srinivasan, Sarbanes-Oxley Act after Ten Years: A Multidisciplinary Review, 28 ACCT.
HORIZONS (2014) (finding that research on the net impact of the Sarbanes-Oxley Act is inconclusive); Martin Eling 
& David Pankoke, Costs and Benefits of Financial Regulation – An Empirical Assessment for Insurance Companies 
(Institute of Insurance Economics Working Papers on Finance No. 2014/20, Oct. 2014) (analyzing the costs and 
benefits of insurance regulation). 
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financial CBA in specific cases,28 and discussions of how financial CBA might be conducted and 

improved in the future within specific areas of regulation.29   

28 See, e.g., Frank J. Chaloupka et al., An Evaluation of the FDA’s Analysis of the Costs and Benefits of the Graphic 
Warning Label Regulation, 24 Tobacco Control 112, 112 (2014), available at 
http://tobaccocontrol.bmj.com/content/24/2/112.full.pdf+html (arguing that the FDA’s analysis of “the impact of 
[graphic warning labels on cigarette packages] substantially underestimated the benefits and overestimated the 
costs”; but see Lawrence Jin et al., Retrospective and Prospective Benefit-Cost Analysis of US Anti-Smoking Policies 
32-34 (National Bureau of Economic Research Working Paper 20998, Mar. 2015), arguing that the FDA’s “health
benefits” methodology is sound and, “Our illustrative calculations are consistent with the higher end of the range of
consumer surplus offset ratios discussed in recent [including FDA] RIAs [Regulatory Impact Analyses] that use the
health benefits approach to conduct BCAs of health-related regulations”); Coates, supra note 20, at 926-977 (four
case studies of agencies’ financial CBAs); Bruce R. Kraus, Economists in the Room at the SEC, 124 Yale L.J. F.
280, 283 (2015), http://www.yalelawjournal.org/forum/economists-in-the-room-at-the-sec (arguing that the “work of
the SEC’s economists is neither a meaningless exercise nor a partisan weapon, but honest, interesting work that
should be informative to policymakers”); Omri Ben-Shahar & Carl E. Schneider, The Futility of Cost Benefit
Analysis in Financial Disclosure Regulation 11-13 (University of Chicago Coase-Sandor Institute for Law &
Economics Working Paper No. 680, Mar. 2014), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2412688 (analyzing the Consumer Financial Protection
Bureau’s CBA of its mortgage disclosure regulation).
29 See, e.g., Sumit Agarwal et al., A Simple Framework for Estimating Consumer Benefits from Regulating Hidden
Fees, 43 J. LEGAL. STUD. S239, S240 (2014) (providing a framework for “estimating the overall consumer cost
savings from regulating hidden fees”); Daniel Carpenter, Accounting for Financial Innovation and Borrower
Confidence in Financial Rule Making: Analogies from Health Policy, 43 J. LEGAL. STUD. S331, S347 (2014)
(proposing that “the rate of new-product innovation and the distribution governing the market’s beliefs in those
future products” be taken into account by regulators in “in an industrial context where new products may appear
regularly over time”); Coates & Srinivasan, supra note 27 (proposing various improvements to modeling the costs
and benefits of the Sarbanes-Oxley Act); Prasad Krishnamurthy, Rules, Standards, and Complexity in Financial
Regulation, 43 J. LEGAL STUD. S273, S294 (2014) (arguing that “rules for minimum capital [requirements] are
superior to standards in the presence of aggregate risks, regulatory uncertainty, and agency costs”); Thomas
Philippon, Efficiency and Benefit-Cost Analysis of the Financial System, 43 J. LEGAL STUD. S107, S112-18 (2014)
(describing techniques for modeling the efficiency of financial intermediation); Eric A. Posner & E. Glenn Weyl,
Benefit-Cost Analysis for Financial Regulation, 103 AM. ECON. REV. (PAPERS & PROC.) 393, 394-96 (2013)
(describing how to quantify systemic crises, informational externalities, and financial gambling); Eric A. Posner &
E. Glenn Weyl, An FDA for Financial Innovation: Applying the Insurable Interest Doctrine to Twenty-First-Century
Financial Markets, 107 N.W. U. L. REV. 1307, 1307 (2013) (proposing that the FDA approve financial products
based on the likelihood that they will be used for insurance as opposed to gambling).  See also Robert W. Hahn &
Cass R. Sunstein, A New Executive Order for Improving Federal Regulation? Deeper and Wider Cost Benefit
Analysis, 150 U. PA. L. REV. 1489, 1489 (2002) (“[T]he regulatory state continues to suffer from significant
problems, including poor priority-setting, unintended adverse side-effects, and, on occasion, high costs for low
benefits. In many cases, agencies do not offer an adequate account of either costs or benefits, and hence the
commitment to cost-benefit balancing is not implemented in practice. A major current task is to ensure a deeper and
wider commitment to cost-benefit analysis, properly understood. We explain how this task might be accomplished
and offer a proposed executive order that would move regulation in better directions.”); Eric A. Posner, Controlling
Agencies with Cost-Benefit Analysis: A Positive Political Theory Perspective, 68 U. CHI. L. REV. 1137, 1140 (2001)
(“This Article analyzes cost-benefit analysis as a method by which the President, Congress, or the judiciary controls
agency behavior.  It uses a model from the literature on positive political theory to show why the President and
Congress will often want agencies to perform cost-benefit analyses.  It uses the model to explore the impact of cost-
benefit analysis on courts and interest groups.  The model generates testable predictions, including the prediction
that introduction of cost-benefit analysis will increase the amount of regulation.”)
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This Article joins the literature described above, but with a more positive agenda and 

limited to consumer financial regulation as opposed to financial regulation more broadly.  We 

are also largely focused on the benefits side of financial CBA,30 emphasizing how regulatory 

agencies have conducted benefit analysis for consumer protection regulations and giving 

considerably less attention to the cost side of financial CBA. 

B. Broader Scholarship on Regulatory Impact Analysis

Distinct from recent work on financial CBA is a much broader literature on regulatory

impact analysis in general and cost-benefit work in other fields of regulation.31  While most of 

this literature is not directly relevant to the current inquiry,32 Robert Hahn and Patrick Dudley 

offer a convenient typology for organizing work in this area designed to measure the quality of 

30 This focus on benefits is similar in spirit to the case studies in Coates’s recent Yale Law Journal piece, where he 
reviews the benefit analysis of, e.g., the SEC’s regulations under the Sarbanes-Oxley Act section 404.  However, we 
draw from a much larger sample of regulations and from a wider range of agencies.  See Coates, supra note 20, at 
928-947 (“Depending on assumptions, guestimated CBA suggests that SOX 404 could be a very good idea, a very
bad idea, or anything in between.  If one arbitrarily chose the range’s midpoint, SOX 404 created a net benefit of $9
billion.  But this bottom line is highly sensitive, as reflected in Table 3, with net benefits changing by between 2x
and 13x as one moves from low to high values for each of five major inputs . . .”).
31 For a good overview of policy analysis in general, including an in-depth discussion of cost-benefit analysis, see
DAVID L. WEIMER & ADRIAN R. VINING, POLICY ANALYSIS: CONCEPTS AND PRACTICE 383-423 (5th ed. 2011).
32  For example, we do not address the normative implications of reliance on cost-benefit analysis.  See, e.g., James
K. Hammitt, Positive v. Normative Justifications for Benefit-Cost Analysis, 7 REV. ENVTL. ECON. & POL’Y 192, 214
(2013) (arguing that the appropriate interpretations, implications, and methods of benefit-cost analysis depend on
whether the rationale for benefit-cost analysis is positive or normative); Christopher Robert & Richard Zeckhauser,
The Methodology of Normative Policy Analysis, 30 J. POL’Y ANALYSIS & MGMT. 613, 614 (2011) (providing a
taxonomy of “positive and normative sources of disagreement” in policy analysis). We also do not address a long-
standing debate in environmental regulation on the usefulness and acceptability of discounting lives in particular,
and of cost-benefit analysis in general.  See, e.g., Lisa Heinzerling, Regulatory Costs of Mythic Proportions, 107
YALE L.J. 1981, 2070 (1998) (arguing that the discounting lives method makes it difficult to engage with important
issues, such as “the relative worth of lives saved today and lives saved tomorrow, the proper response to scientific
uncertainty, and the purposes of environmental law”); Richard L. Revesz, Environmental Regulation, Cost-Benefit
Analysis, and the Discounting of Human Lives, 99 COLUM. L. REV. 941, 1016 (1999) (arguing that the discounting
lives method is appropriate for contexts dealing with “latent harms” but possibly unethical in contexts dealing with
“harms to future generations”); see also Richard L. Revescz, The Green Community Should Mend, Not Work in Vain
to End, Cost-benefit Analysis, GRIST (Mar. 7, 2015, 6:30 AM), http://grist.org/article/cost-benefit-environmentalism
(arguing that environmental regulators should “mend” cost-benefit analysis by showing where it has been “twisted”
by deregulatory proponents); Lisa Heinzerling, Lisa Heinzerling Responds to Richard Revesz on Cost-benefit
Analysis, GRIST (Mar. 7, 2015, 6:30 AM), http://grist.org/article/cost-benefit-environmentalism-an-oxymoron
(responding to Revesz by arguing that “cost-benefit analysis is at odds with fundamental premises of
environmentalism and “not particularly good at either reason or compassion”); Richard L. Revesz, Richard Revesz
Responds to Lisa Heinzerling, Defending Cost-benefit Analysis, GRIST (Mar. 7, 2015, 6:30 AM),
http://grist.org/article/a-tool-in-the-toolbox (responding to Heinzerling by arguing that “rejecting cost-benefit
analysis instead of seeking to reform it would be a major strategic error for the environmental movement”).
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regulatory analysis33 (the sub-literature in which our work is most comfortably located).  The 

first Hahn/Dudley category consists of case studies “examin[ing] the details of a particular 

benefit-cost analysis or group of analyses.”34  Their second category includes retrospective 

studies undertaken after a policy initiative is implemented with the goal of estimating the impact 

of the initiative after the fact based on some sort of parameter like net benefits or cost 

effectiveness.35  Hahn and Dudley’s final category—to which the current study belongs—

consists of efforts “to score a large number of benefit-cost analyses according to whether the 

meet a number of basic, objective criteria, such as whether some costs and benefits were 

33 See Robert W. Hahn & Patrick M. Dudley, How Well Does the U.S. Government Do Benefit-Cost Analysis, 1 
REV. ENVTL. ECON. & POL’Y 192, 195-96 (2007) (discussing three approaches to measuring the quality of regulatory 
analyses). 
34 Hahn & Dudley, supra note 33, at 195.  A good deal of Professor Coates’s recent Yale Law Journal article would 
fall within this category to the extent that it includes detailed reviews of a handful of specific examples of cost-
benefit analysis in financial regulation.  See Coates, supra note 20, at 927-97 (presenting four case studies of 
imperfect cost-benefit analysis in financial regulation and analyzing two “gold standard” examples of cost-benefit 
analysis by the SEC and the FSA).  For more examples of this case study approach, see, e.g., Chaloupka et al., supra 
note 28, at 112 (arguing that the FDA’s analysis of “the impact of [graphic warning labels on cigarette packages] 
substantially underestimated the benefits and overestimated the costs”); Kraus, supra note 28, at 283 (arguing that 
the “work of the SEC’s economists is neither a meaningless exercise nor a partisan weapon, but honest, interesting 
work that should be informative to policymakers”); Ben-Shahar & Schneider, supra note 28, at 11-13 (analyzing the 
CFPB’s CBA of its mortgage disclosure regulation); see also Weimer, supra note 31, at 411-23 (illustrating cost-
benefit analysis techniques through a case study involving an alcohol tax). 
35 Hahn & Dudley, supra note 33, at 196.  For examples of this retrospective analysis approach, see, e.g., Agarwal et 
al., supra note 27 (analyzing the effectiveness of credit card regulation and finding that the CARD Act created a net 
reduction in borrowing costs); Coates & Srinivasan, supra note 27, at 1 (finding that research on the net benefits of 
the Sarbanes-Oxley Act is inconclusive); Winston Harrington et al., On the Accuracy of Regulatory Cost Estimates, 
19 J. POL’Y ANALYSIS & MGMT. 297, 305-13 (2000) (comparing ex ante and ex post cost estimates of various 
environmental regulations); Howell E. Jackson & Jeffery Y. Zhang, Private and Public Enforcement of Securities 
Regulation, in OXFORD HANDBOOK OF CORPORATE LAW AND GOVERNANCE (forthcoming) (exploring the impact of 
staffing and budget levels on the quality of financial markets); RESOURCES FOR THE FUTURE, REFORMING
REGULATORY IMPACT ANALYSIS (Winston Harrington et al. eds., 2009) (describing and critiquing three regulatory 
impact analyses of the EPA); see also Joseph E. Aldy, Lessons from Experience: An Assessment of the Retrospective 
Reviews of Agency Rules and the Evidence for Improving the Design and Implementation of Regulatory Policy 6-7 
(National Bureau of Economic Research, Nov. 17, 2014), available at 
https://www.acus.gov/sites/default/files/documents/Aldy%2520Retro%2520Review%2520Draft%252011-17-
2014.pdf (demonstrating that less than 10 percent of recent economically significant rules are the result of 
retrospective review and recommending various improvements in how agencies conduct retrospective reviews); 
Jennifer Baxter & Lisa A. Robinson, Retrospective Benefit-Cost Analysis (November 2014) (unpublished 
manuscript) (on file with author) (providing a framework for conducting retrospective analysis). 
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mentioned, whether costs and benefits were discounted, and whether alternatives were 

considered.”36 

Within the third category, researchers have developed numerous approaches to scoring.  

For example, the degree of quantification and monetization can be scored by assessing whether 

costs and benefits have been at least been “expressed in some countable unit” (quantification), 

and perhaps even in dollar values (monetization).37  Within the quantification and monetization 

inquiry, whether the agency gave point estimates (or a specific value) as opposed to a range of 

estimates can also be scored.38  Alternatively, an agency’s comparison of costs and benefits can 

be scored by assessing whether the agency calculated net benefits, which “requires monetized 

costs and monetized benefits,” or cost-effectiveness, which “requires only monetized costs and 

36 Hahn & Dudley, supra note 33, at 196.  For examples of this “scorecard” approach, see, e.g., Hahn & Dudley, 
supra note 33, at 196-210 (assessing the quality of 74 of the EPA’s regulatory impact analyses and finding that 
“fundamental economic information,” such as relevant policy alternatives and net benefits, was not reported most of 
the time); Hahn et al., Assessing Regulatory Impact Analyses: The Failure of Agencies to Comply with Executive 
Order 12866, 23 HARV. J.L. & PUB. POL’Y 859, 862-77 (2000) (assessing the quality 48 regulatory impact analyses 
from environmental, health, and safety regulations and finding that information on relevant alternatives and net 
benefits was not typically provided); GAO REPORT GAO-RCED-98-142, AGENCIES COULD IMPROVE
DEVELOPMENT, DOCUMENTATION, AND CLARITY OF REGULATORY ECONOMIC ANALYSES 4 (May 1998), available at 
http://gao.gov/assets/160/156173.pdf (reviewing 20 regulatory impact analyses and finding that several failed to 
“incorporate the best practices set forth in OMB’s guidance,” such as discussing alternatives and assigning dollar 
values to benefits); GAO REPORT GAO-RCED-97-38, INFORMATION CONTAINED IN EPA’S REGULATORY IMPACT 
ANALYSES CAN BE MADE CLEARER 2 (Apr. 1997), available at http://gao.gov/assets/230/223868.pdf (reviewing 23 
regulatory impact analyses and finding that several failed to identify “key economic assumptions,” such as the 
discount rate and the value of human life). 
37 Hahn & Dudley, supra note 33, at 199.  For examples of this scoring approach, see, e.g., Curtis W. Copeland, 
Economic Analysis and Independent Regulatory Agencies 87-90 (Administrative Conference of the United States 
Draft Report Apr. 30, 2013) available at 
https://www.acus.gov/sites/default/files/documents/Copeland%20Final%20BCA%20Report%204-30-13.pdf 
(analyzing the degree of quantification and monetization in 22 independent agency rules and finding that 19 out of 
the 22 rules failed to quantify benefits); Jerry Ellig et al., Continuity, Change, and Priorities: The Quality and Use of 
Regulatory Analysis Across U.S. Administrations, 7 REG. & GOV. 153, 158 (2012) (assessing 111 regulatory impact 
analyses along multiple evaluation criteria, including “how well the agency assess[ed] costs and benefits”); Hahn & 
Dudley, supra note 33, at 199-200 (finding that more than 90 percent of regulatory impact analyses monetized at 
least some costs, while only 50 percent monetized at least some benefits); Hahn et al., supra note 36, 866-70 (same); 
see also OFFICE OF MANAGEMENT AND BUDGET, DRAFT 2014 REPORT TO CONGRESS ON THE BENEFITS AND COSTS 
OF FEDERAL REGULATIONS AND UNFUNDED MANDATES ON STATE, LOCAL, AND TRIBAL ENTITIES 8-19, available at 
http://www.whitehouse.gov/sites/default/files/omb/inforeg/2014_cb/draft_2014_cost_benefit_report-updated.pdf 
(discussing monetized estimates of costs and benefits of federal regulations from 2003 to 2013). 
38 Hahn & Dudley, supra note 33, at 199.  For examples of this scoring approach, see, e.g., Hahn & Dudley, supra 
note 33, at 199-200 (finding that “few RIAs provided both a point estimate and a range” for both costs and benefits); 
Hahn et al., supra note 36, at 867-68 (same); see also OFFICE OF MANAGEMENT AND BUDGET, supra note 37, at 8-12 
(providing monetized point and range estimates of costs and benefits of federal regulations from 2003 to 2013). 
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quantified benefits” or a “break-even analysis” that establishes a minimum lower bound of 

benefits necessary to outweigh projected costs.39  Yet another approach is to score regulations for 

compliance with OMB and other statutory requirements, for example, assessing whether 

agencies have provided a regulatory flexibility analysis or complied with the requirements of 

OMB Circular A-4.40  (Box One summarizes the key elements of cost-benefit analysis under 

OIRA standards.)  Lastly, regulatory analysis can be evaluated based on whether risks were 

evaluated against a normative standard, such as the precautionary principle.41 

Box One: OIRA Standards for Cost-Benefit Analysis 

This Box offers a brief overview of the requirements and related guidance that executive agencies must 
follow when conducting cost‐benefit analysis in their rulemakings. 

Executive Order 12866 sets out the following cost‐benefit principles for executive agencies: 

(5) “When an agency determines that a regulation is the best available method of achieving the
regulatory objective, it shall design its regulations in the most cost‐effective manner to achieve
the regulatory objective. In doing so, each agency shall consider incentives for innovation,
consistency, predictability, the costs of enforcement and compliance (to the government,
regulated entities, and the public), flexibility, distributive impacts, and equity.

(6) Each agency shall assess both the costs and the benefits of the intended regulation and,
recognizing that some costs and benefits are difficult to quantify, propose or adopt a regulation
only upon a reasoned determination that the benefits of the intended regulation justify its costs.

(7) Each agency shall base its decisions on the best reasonably obtainable scientific, technical,

39 Hahn & Dudley, supra note 33, at 201.  For examples of this scoring approach, see, e.g., Jerry Ellig et al., supra 
note 37, at 158 (assessing 111 regulatory impact analyses along multiple evaluation criteria, including net benefits); 
Hahn & Dudley, supra note 33, at 201 (finding that most regulatory impact analyses calculated either net benefits or 
cost-effectiveness, but that few calculated both measures); Hahn et al., supra note 36, at 874 (“[A]pproximately half 
(48 percent) of the forty-eight rules examined in this Article provided no direct measures of net benefits or indirect 
measures based on cost-effectiveness.”); see also Weimer, supra note 31, at 420-22 (demonstrating how to calculate 
net benefits and cost-effectiveness using a case study involving an alcohol tax). Sunstein, The Limits of 
Quantification, supra note 23 (advocating for the use of breakeven analysis when dealing with nonquantifiable 
values); Sunstein, supra note 24, at 263 (arguing for the use of breakeven analysis in financial CBA). 
40 See Copeland, supra note 37, at 31-38, 87-90 (identifying analytical requirements for independent agencies and 
evaluating 22 independent agency rules for compliance with those requirements, including regulatory flexibility and 
paperwork reduction).  For more examples of this scoring approach, see, e.g., Ellig et al., supra note 37, at 157-70 
(assessing 111 regulatory impact analyses using 12 criteria based on requirements set out in Executive Order 12866 
and OMB Circular A-4); Hahn & Dudley, supra note 33, at 205 (“[L]ow scores on our scorecard strongly suggest 
noncompliance with executive orders and OMB guidelines.”). 
41 See, e.g., James K. Hammitt et al., Precautionary Regulation in Europe and the United States: A Quantitative 
Comparison, 25 RISK ANALYSIS 1215, 1215 (2005) (evaluating regulations for the “relative stringency” with which 
they addressed a random sample of 100 risks); see also Andreas Klinke, Precautionary Risk Regulation in European 
Governance, 9 J. RISK RESEARCH 373, 373 (2006) (presenting a model for precautionary risk regulation and 
discussing various challenges). 
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economic, and other information concerning the need for, and consequences of, the intended 
regulation. 

(8) Each agency shall identify and assess alternative forms of regulation and shall, to the extent
feasible, specify performance objectives, rather than specifying the behavior or manner of
compliance that regulated entities must adopt.”42

Moreover, for agency actions deemed to be “significant regulatory action[s]” by the OIRA Administrator, 
Executive Order 12866 also requires that agencies provide the following information to OIRA: 

(i) “An assessment, including the underlying analysis, of benefits anticipated from the regulatory action (such
as, but not limited to, the promotion of the efficient functioning of the economy and private markets, the
enhancement of health and safety, the protection of the natural environment, and the elimination or
reduction of discrimination and bias) together with, to the extent feasible, a quantification of those
benefits;

(ii) An assessment, including the underlying analysis, of costs anticipated from the regulatory action (such as,
but not limited to, the direct cost both to the government in administering the regulation and to
businesses and others in complying with the regulation, and any adverse effects on the efficient
functioning of the economy, private markets (including productivity, employment, and competitiveness),
health, safety, and the natural environment), together with, to the extent feasible, a quantification of
those costs; and

(iii) An assessment, including the underlying analysis, of costs and benefits of potentially effective and
reasonably feasible alternatives to the planned regulation, identified by the agencies or the public
(including improving the current regulation and reasonably viable nonregulatory actions), and an
explanation why the planned regulatory action is preferable to the identified potential alternatives.”43

Interpreting the above requirements, OMB’s Circular A‐4 serves as a guidance document to executive 
agencies “on the development of regulatory analysis as required under Section 6()(3)(c) of Executive 
Order 12866.”  Circular A‐4 sets out the following elements for a “good regulatory analysis”: 

(1) “A statement of the need for the proposed action,
(2) An examination of alternative approaches, and
(3) An evaluation of the benefits and costs—quantitative and qualitative—of the proposed action and the

main alternatives identified by the analysis.”44

Circular A‐4 elaborates on the third element, explaining that in order to “evaluate properly the benefits 
of regulations and their alternatives,” agencies will have to: 

 “Explain how the actions required by rule are linked to the expected benefits.  For example, indicate how
additional safety equipment will reduce safety risks.  A similar analysis should be done for each of the
alternatives.

 Identify a baseline.  Benefits and costs are defined in comparison with a clearly stated alternative.  This
normally will be a ‘no action’ baseline: what the world will be like if the proposed rule is not adopted.
Comparisons to a ‘next best’ alternative are also especially useful.

 Identify the expected undesirable side‐effects and ancillary benefits of the proposed regulatory action and
the alternatives.  These should be added to the direct benefits and costs as appropriate.”45

42 Exec. Order No. 12866, 58 Fed. Reg. 51735, § 1(b) (Sept. 30, 1993). 
43 Id. at § 6(3)(C). 
44 OFFICE OF MGMT. AND BUDGET, CIRCULAR A-4, REGULATORY ANALYSIS 2 (Sept. 17, 2003), available at 
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf 
45 Id. at 2-3.  
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Circular A‐4 then presents agencies with the choice between two analytical approaches:  benefit‐cost 
analysis and cost‐effectiveness analysis.  Although both approaches should be use in “a major 
rulemaking . . . wherever possible,” Circular A‐4 does specify that cost‐effectiveness analysis should be 
used in “all major rulemakings for which the primary benefits are improved public health and safety to 
the extent that a valid effectiveness measure can be developed to represent expected health and safety 
outcomes,” while benefit‐cost analysis should be used “to the extent that valid monetary values can be 
assigned to” those outcomes.46   

For all other major rulemakings that do not concern improved health and safety, Circular A‐4 directs 
agencies to use benefit‐cost analysis, unless: (a) some of the “primary benefit categories cannot be 
expressed in monetary units, “in which case cost‐effectiveness analysis should also be used”; or (b) 
neither benefits nor costs can be quantified, in which case the agency should provide “a qualitative 
discussion.”47 

Circular A‐4 goes on to provide specific protocols for presenting the results of a cost‐benefit analysis: 

 “Include separate schedules of the monetized benefits and costs that show the type and timing of
benefits and costs, and express the estimates in this table in constant, undiscounted dollars . . .

 List the benefits and costs you can quantify, but cannot monetize, including their timing;

 Describe benefits and costs you cannot quantify; and

 Identify or cross‐reference the data or studies on which you base the benefit and cost estimates.”48

Lastly, Circular A‐4 also directs agencies to include in their analyses “other benefit and cost 
considerations” when “they are significant”: 

 “Private‐sector compliance costs and savings;

 Government administration costs and savings;

 Gains or losses in consumers’ or producers’ surpluses;

 Discomfort or inconvenience costs and benefits; and

 Gains or losses in time in work, leisure, and/or commuting/travel settings.”49

There is also a fair amount of variation in the methods used to establish categories for 

making comparisons as to the quality of regulatory analysis.  For example, comparisons can be 

made by agency within a jurisdiction or by groups of agencies, such as independent agencies 

versus those overseen by OMB.50  Alternatively, the nationality of regulatory bodies, such as 

46 Id. at 9. 
47 Id.  at 9-10. 
48 Id. at 18. 
49 Id. at 37. 
50 See, e.g., Copeland, supra note 37, at 8 (“The primary objective of this report is to assess the extent to which 
independent regulatory agencies currently prepare cost-benefit and other types of economic analyses in connection 
with the issuance of their ‘economically significant’ or ‘major’ rules.”) (footnotes omitted); Hahn & Dudley, supra 
note 33, at 197 (“The sample used in this study consists of a total of seventy-four RIAs . . . the EPA was elected 
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United States agencies versus European agencies, can also provide a basis for comparison.51  

Another approach is to make comparisons can be made based on the type of risk assessed, such 

as specific kinds of environmental or health risks.52  Finally, comparisons can be made based on 

the sector of the economy in which the regulation is applied, such as the environment or health 

generally.53 

The current paper presents a scoring framework that draws heavily on these prior efforts 

but also adds a unique dimension of analysis.  To begin with what is unique: our approach to 

benefit analysis is based on a taxonomy organized around market failures and other perceived 

shortcomings in consumer outcomes, including unfairness, 54 that regulatory interventions 

purport to address.  We supplement this scoring of purported market shortcomings with 

additional information on the degree of quantification and monetization of benefit analysis in a 

manner similar to Hahn and Dudley,55 but we also score regulations based on other kinds of 

information -- such as intensity of analysis, reliance on expert sources and word counts -- that 

have typically not been tracked in other studies.  In terms of categories used for comparison, we 

follow the conventional approach of collecting and comparing regulatory scores by agencies 

because it accounts for a majority of all available regulatory analyses and more than half of the total costs of 
regulation.”) (citations omitted); Hahn et al., supra note 36, at 861 (describing how the study was based on an 
evaluation of 48 RIAs from executive agencies in the “environmental, health, and safety” fields).  
51 See, e.g., Caroline Cecot et al., An Evaluation of the Quality of Impact Assessment in the European Union with 
Lessons for the US and the EU, 2 REG. & GOV., 405, 405 (2008) (using United States impact assessments as a 
benchmark for evaluating European impact assessments); Hammitt et al., supra note 41, at 1216 (“The objective of 
our research was to accurately characterize the observed pattern of relative precaution in U.S. and European risk 
regulation.”); Ragnar E. Lofstedt & David Vogel, The Changing Character of Regulation: A Comparison of Europe 
and the United States, 21 RISK ANALYSIS 399, 399 (2001) (arguing that European consumer and environmental 
regulatory regimes have become stricter since the 1980s while their United States counterparts have not). 
52 See, e.g., Hammitt et al., supra note 41, at 1216-17 (describing the study’s development of a matrix of almost 
11,000 unique risks for assessing regulations). 
53 See, e.g., Hammitt et al., supra note 41, at 1218 (“We . . . categorized the risks according to whether they affect 
ecological, health, or safety endpoints.”).  This approach is sometimes called “endpoint” analysis. 
54 Our scoring of distributional considerations within the category of fairness is in tension with the preferences of 
some policy analysts working in this area.  See, e.g., Aanud Hylland & Richard Zeckhauser, Distributional 
Objectives Should Affect Taxes but Not Program Choice or Design, 81 SCANDINAVIAN J. ECON. 264, 264 (1979) 
(arguing that “those projects that yield the greatest total of unweighted benefits across the population should be 
selected” and that redistribution should be “carried out solely through the tax system”). 
55 See supra note 37 and accompanying text. 
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(with a special emphasis on CFPB regulations) while also offering comparisons across groups of 

agencies (typically independent versus OIRA agencies) and across types of regulations (typically 

consumer financial protection versus other kinds of consumer protection) and across differences 

in governing laws (such as whether a are or are not required to conduct additional analysis under 

the Regulatory Flexibility Act or the Congressional Review Act). 

C. A Preliminary Synthesis

In organizing what is becoming an increasingly unwieldy literature on cost-benefit

analysis, we find it helpful to distinguish two dimensions.  The first, located on the horizontal 

axis of Figure One, concerns the range of analytical techniques being employed, conventionally 

running from qualitative analysis to quantitative analysis to monetized analysis.  The second 

dimension, located on the vertical axis of Figure One, relates to the standard of assessment 

required of the government body evaluating a new rule or some other course of action.  Cost-

benefit analysis can be entirely discretionary on the part of the agency—the most lax kind of 

requirement.  Or there can be a requirement that an agency consider costs or both costs and 

benefits.  In more stringent regimes, break-even analysis could be required, or some sort of net 

benefit assessment or even a fully monetized benefit assessment.56  On this simple, two 

dimensional mapping, one can locate various approaches.  In Germany, for example, 

administrative agencies are required to consider costs (but not benefits) in adopting new 

regulations and have fair amount of latitude in the range of analytical techniques they use.57  In 

the United States, executive agencies subject to OIRA oversight are generally required to make a 

“net benefit assessment” for new regulations and are encourage to quantify and monetize costs 

56  One could easily imagine providing additional levels of graduation to Figure X, for example specifying with 
greater detail the standards for monetizing both costs and benefits, perhaps eliminating transfers or imposing some 
other restrictions on analysis.  
57 [Citation to come.] 
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and benefits to the extent feasible.  (See Box One.)  The CFPB, in contrast, operates under a 

general statutory mandate requiring only the consideration of costs and benefits in the adoption 

of new regulations, and follows a practice of engaging in quantitative and monetized analysis 

where feasible.  (See Box Two.) 

Figure One - Mapping Cost-Benefit Analysis 

An additional dimension of differentiation—represented by the column to the extreme 

right hand side of Figure One—relates to an issue of institutional design: what body has 

authority to decide whether an agency has complied with its obligations to engage in cost-benefit 

analysis.  That could be left to the discretion of the agency itself, as seems to be the case in 

Germany.  Or it could fall to another governmental body, such as OIRA for executive agencies.  

Or the responsibility could lie with the courts, as suggested by Business Roundtable and related 

cases.  Or one could imagine other institutional arrangements, as some recent academic 
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commentators have suggested, like a new oversight body for financial CBA or perhaps even a 

panel of outside academic experts. 

The financial CBA skeptics, discussed above in Part I.A, can be understood to be arguing 

that because the analytical techniques located on the right-hand side of the horizontal access of 

Figure One are not yet available, it does not make any sense to impose a rigorous standard of 

assessment (that is, move down the vertical axis of Figure One) or to enlist courts for 

authoritative review.  The defenders of financial CBA are more sanguine about the availability of 

more rigorous analytical techniques, but also (generally) take the position that only by imposing 

more stringent standards of assessment (moving down the vertical axis of Figure One) and 

empowering external bodies (like the courts or OIRA) will agencies be motivated to invest in 

analytical techniques required for more sophisticated quantification and monetization of costs 

and benefits.58 

The goal of the current study is to investigate how regulatory authorities currently 

conduct benefit analysis in consumer financial protection regulation and analogous regulatory 

fields.  We explore which kinds of benefits these consumer protection regulations purport to 

provide and—within the framework of Figure One—how far along the horizontal axis their 

benefit analyses are located.  This study bears on the debate between financial CBA enthusiasts 

and skeptics in that it offers a more comprehensive study of the quality of benefit analysis in this 

area of financial regulation than has heretofore been attempted.  To the extent that the courts are 

moving towards a standard of judicial review that requires financial regulators to justify new 

58 Interestingly, one of the leading skeptics of financial CBA has expressed enthusiasm for independent external 
assessment of financial CBA on the grounds that it would allow for useful cross-agency comparisons and encourage 
the development of new and better analytical techniques.  See Coates, supra note 20, at 1009 (“Conceptual CBA 
involves a common language and mode of thought that could facilitate interagency dialogue by floating above any 
one statutory mandate or set of agency-specific regulatory goals. . . . Thinking through conceptual CBA for a rule 
can lead to novel insights about how the rule is (or is not) similar to rules issued by other agencies, or how it might 
generate unintended consequences. . . . [C]onceptual CBA/FR can facilitate improvements in quantified CBA/FR.”). 
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regulations based on what might be called “best practices” in the field of cost-benefit analysis,59 

our study offers a plausible summary of the state of the art in this area at the present time.  

Finally, and perhaps most importantly, the analysis that follows suggests where additional 

academic work would be most useful for improving financial cost-benefit analysis in the future.  

Developing a research agenda for the analysis of benefits in consumer financial protection 

regulation is implicit in much of the discussion that follows, and is taken up directly in Part V 

below.

59 The state of this law in this area is unclear and may well vary from agency to agency depending on the statutory 
standard under which the agency is acting.  But at least some recent cases could be read to suggest that a statutory 
requirement for financial CBA establishes something like a best practices standard.  For example, in Business 
Roundtable v. SEC, the D.C. Circuit wrote the SEC also has a “statutory obligation to determine as best it can the 
economic implications of the rule.”  647 F.3d at 1148 (emphasis added) (citing Chamber of Commerce v. SEC, 412 
F.3d 133, 143, 366 U.S. App. D.C. 351 (D.C. Cir. 2005); Chamber of Commerce v. SEC, 412 F.3d 133, 145, 366
U.S. App. D.C. 351 (D.C. Cir. 2005) (“The Commission may ultimately decide the disclosure alternative will not
sufficiently serve the interests of shareholders, but the Commission – not its counsel and not this court – is charged
by the Congress with bringing its expertise and its best judgment to bear upon that issue.”) (citations omitted)
(emphasis added); see also R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1222 (D.C. Cir. 2012) (suggesting
regulatory action not warranted because the agency failed to show that “enacting their proposed graphic warnings
[on cigarette packages] will accomplish [its] stated objective of reducing smoking rates”).
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Part II: Overview of Survey Design Structure 

A. Sample Selection

Our survey sample consists of three distinct subsamples.  The first subsample is made up

of nineteen regulations promulgated by the Consumer Financial Protection Bureau (CFPB) from 

its establishment in July 2011 through December 2013.  This subsample represents all the major 

rulemakings that the CFPB adopted during this period, excluding only those regulations that 

dealt with procedural matters unrelated to consumer finance or purely technical matters. 

In certain respects, the regulations that the CFPB adopted during this period have 

distinctive features.  Quite a number of these regulations involve mortgage lending and other 

areas of credit markets, and in many instances the CFPB was operating under statutory mandates 

to complete rulemaking procedures within a specified period of time.  A number of the CFPB 

regulations articulate jurisdictional boundaries, such as the so-called “Larger Participant” 

rulemakings, in which the CFPB specified the scope of its supervisory oversight.  Other 

regulations include regulatory safe-harbors that provide exemptions from the application of 

regulatory requirements.  The Remittance Safe Harbor Regulation, which the CFPB promulgated 

in August 2012, would be an illustration of a regulation of this sort.  (Box Two summarizes the 

key elements of cost-benefit analysis under the CFPB’s enabling legislation.) 

Box Two: Overview of CFPB Statutory Requirements Related to Cost-Benefit Analysis 

This Box offers a brief overview of the statutory mandates under which the CFPB is required to take into 
account benefits and costs in its rulemaking activities, as well as certain other provisions that arguably 
relate to cost‐benefit analysis.  

1. General Rulemaking Under Section 1022(b)(2)
Under Section 1022(b)(2) of the Dodd‐Frank Act (codified at 12 U.S.C. § 5512(b)(2)), the CFPB is required
to consider benefits and costs in adopting new regulations.  The relevant statutory language reads as
follows:
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In prescribing a rule under the Federal consumer financial laws— 
(A) the Bureau shall consider—
(i) the potential benefits and costs to consumers and covered persons,60 including the potential reduction of access
by consumers to consumer financial products or services resulting from such rule; and
(ii) the impact of proposed rules on covered persons, as described in section 1026,61 and the impact on consumers in
rural areas

As a result of this provision, CFPB rulemakings routinely include a section titled “Section 1022(b)(2) 
Analysis,” which summaries the benefits and costs associated with the rulemaking in question. 

2. Additional Requirements in Specific Regulatory Contexts
At least two other provisions in the Bureau’s enabling legislation contain explicit references to benefit‐
cost analysis.  In contrast to the general rulemaking requirements of Section 1022(b)(2) mandating the
mere consideration of benefits and costs,  these additional reference suggest that, in certain contexts,
the Bureau is required to compare the identified benefits of a proposed regulation to identified costs.62

For example, Section 1031(c)(1) of Dodd‐Frank Act (codified at 12 U.S.C. § 5531(c)(1) (2012)) concerns
the Bureau’s authority to declare certain practices unfair, deceptive or abusive.  The subsection
provides:

The Bureau shall have no authority under this section to declare an act or practice in connection with a transaction 
with a consumer for a consumer financial product or service, or the offering of a consumer financial product or 
service, to be unlawful on the grounds that such act or practice is unfair, unless the Bureau has a reasonable basis 
to conclude that— 

(A) the act or practice causes or is likely to cause substantial injury to consumers which is not reasonably avoidable
by consumers; and
(B) such substantial injury is not outweighed by countervailing benefits to consumers or to competition.

Somewhat similar in structure is Section 1041(c) of the Dodd‐Frank Act (codified at 12 U.S.C. § 5551(c) 
(2012), which establishes standards under which the Bureau is required to adopt federal consumer 
protection regulations in an area when a majority of States have adopted state regulations stricter than 
those previously imposed by the Bureau.  In subsection (c)(2), the provision specifies: 

Before prescribing a final regulation . . . , the Bureau shall take into account whether‐‐ 
(A) the proposed regulation would afford greater protection to consumers than any existing regulation;
(B) the intended benefits of the proposed regulation for consumers would outweigh any increased costs or
inconveniences for consumers, and would not discriminate unfairly against any category or class of consumers;
and
(C) a Federal banking agency has advised that the proposed regulation is likely to present an unacceptable safety
and soundness risk to insured depository institutions.

60  A “covered person” is defined as “(A) any person that engages in offering or providing a consumer financial 
product or service; and (B) any affiliate of a person described in subparagraph (A) if such affiliate acts as a service 
provider to such person.”  See Section 1002(6) of the Dodd-Frank Act (codified at 12 U.S.C 5481(6) (2012)).  
61 A covered person “as described in section 1026” is defined as “(1) an insured depository institution with total 
assets of $10,000,000,000 or less; or (2) an insured credit union with total assets of $10,000,000,000 or less.”  See 
Section 1026(a) of the Dodd-Frank Act (codified at 12 U.S.C. 5516(a) (2012)). 
62 The comparisons specified in these provisions are narrower than a full net benefit requirement of the sort 
contemplated in other contexts.  See, e.g., 2 OMB Circular A-4 (Sept. 17, 2003); Executive Order 12866 (Sept. 30, 
1993), 58 Fed. Reg. 51,735 (Oct. 4, 1993).  
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3. Regulatory Flexibility Analysis
Like most other government agencies, the CFPB is required under the Regulatory Flexibility Act (RFA)63

to consider whether proposed and final rules would have a significant economic impact on a substantial
number of small entities.  For proposed rules, agencies must generally provide either an Initial
Regulatory Flexibility Analysis (IRFA) or a certification that the proposed rule will not have a significant
economic impact on a substantial number of small entities along with the factual basis for this
certification.  Similarly, for final rules, agencies must generally provide either a Final Regulatory
Flexibility Analysis (FRFA) or the certification and factual basis for certification just described.

Both the IRFA and FRFA require agencies to consider significant alternatives.  In addition, a FRFA must 
provide, “a description of the steps the agency has taken to minimize the significant economic impact on 
small entities…including a statement of the factual, policy, and legal reasons for selecting the alternative 
adopted in the final rule and why each one of the other significant alternatives to the rule considered by 
the agency which affect the impact on small entities was rejected.”  However, the RFA explicitly permits 
qualitative or quantitative analysis in the IRFA and FRFA64 and it does not define “significant” or 
“substantial” for purposes of certification. 

In addition to these general requirements, the Dodd‐Frank Act imposes an obligation for the Bureau to 
consider “any projected increase in the cost of credit for small entities” in both the IRFA and FRFA.  
Further, the Dodd‐Frank Act imposes an obligation that, prior to publishing an IRFA, the Bureau must 
engage in a consultation process with the Office of Information and Regulatory Affairs, the Small 
Business Administration, and small entity representatives regarding certain elements of the IRFA.65  
Besides the Bureau, only the Environmental Protection Agency and Occupational Safety and Health 
Administration are subject to this requirement.66 

4. Retrospective Review of Significant Rules and Orders
The CPFB is also under a statutory mandate to engage in retrospective reviews of certain rulemakings.
Under section 1022(d) of the Dodd‐Frank Act (codified at 12 U.S.C. § 5512(d)) the Bureau must conduct
an ex‐post review of “significant rule[s] or order[s]”67 within five years of the effective date of the rule.

63 5 U.S.C. §§ 601-612. 
64 “In complying with sections 603 and 604 of this title, an agency may provide either a quantifiable or numerical 
description of the effects of a proposed rule or alternatives to the proposed rule, or more general descriptive 
statements if quantification is not practicable or reliable.”  5 U.S.C. § 607. 
65 See Section 1100G(a) (“Panel Requirement” amending 5 U.S.C. § 609), Section 1100G(b) (“Initial Regulatory 
Flexibility Analysis” amending 5 U.S.C. § 603), and Section 1100G(c) (“Final Regulatory Flexibility Analysis” 
amending 5 U.S.C. § 604) of the Dodd-Frank Act. 
66 5 U.S.C. § 609. 
67 There is no statutory definition for “significant rule or order” in Dodd-Frank.  Therefore, the determination of 
what is “significant” has been left to the Bureau itself.  The Bureau has not yet stated  how it will approach the 
definition.  The Bureau may be informed by the Congressional Review Act, which defines a “major rule” as any rule 
that the OIRA Administrator “finds has resulted in or is likely to result in: (A) an annual effect on the economy of 
$100,000,000 or more; (B) a major increase in costs or prices for consumers, individual industries, Federal, State, or 
local government agencies, or geographic regions; or (C) significant adverse effects on competition, employment, 
investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign-
based enterprises in domestic and export markets.”  5 U.S.C. § 804.  Alternatively, the Bureau may be informed by 
Executive Order 12866, Section 3(f), which defines “significant regulatory action” as any action likely to result in a 
rule that may: “(1) Have an annual effect on the economy of $100 million or more or adversely affect in a material 
way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, 
or State, local, or tribal governments or communities; (2) Create a serious inconsistency or otherwise interfere with 
an action taken or planned by another agency; (3) Materially alter the budgetary impact of entitlements, grants, user 
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(1) In general
The Bureau shall conduct an assessment of each significant rule or order adopted by the Bureau under Federal
consumer financial law.  The assessment shall address, among other relevant factors, the effectiveness of the rule
or order in meeting the purposes and objectives of this subchapter and the specific goals stated by the Bureau.
The assessment shall reflect available evidence and any data that the Bureau reasonably may collect.
(2) Reports
The Bureau shall publish a report of its assessment under this subsection not later than 5 years after the effective
date of the subject rule or order.
(3) Public comment required
Before publishing a report of its assessment, the Bureau shall invite public comment on recommendations for
modifying, expanding, or eliminating the newly adopted significant rule or order.

While Section 1022(d) requirement speaks in terms of “effectiveness,” it is not clear the extent to which 
this ex‐post review requirement contemplates that the Bureau is required to make a comparative 
analysis of the actual costs and benefits of significant rules.  However, given both the directive to include 
relevant data in the assessment and the Bureau’s broad powers to collect such information,68 it is 
possible that a benefit‐cost analysis of some sort could be conducted during these reviews, in addition 
to the ex‐ante consideration of costs and benefit required under Section 1002(b)(2).69 

5. Paperwork Reduction Act and Congressional Review Act
As with most agencies, Bureau rulemaking is subject to requirements of the Paperwork Reduction Act
and the Congressional Review Act.

The second subsample of regulation in the survey consists of fifteen regulations adopted 

by independent agencies, that is, federal agencies that are not subject to OMB review under 

Executive Order 12866.70  This subsample was developed on an ad hoc basis and consists 

fees, or loan programs or the rights and obligations of recipients thereof; or (4) Raise novel legal or policy issues 
arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive order.” 
68 The Bureau has broad powers to collect data, which may then be included in the ex-post review.  Dodd-Frank Act 
§ 1022(c)(4)(B) requires, as a part of the Bureau’s monitoring responsibilities, that it gather information from a
variety of sources, “including examination reports concerning covered persons or service providers, consumer
complaints, voluntary surveys and voluntary interviews of consumers, surveys and interviews with covered persons
and service providers, and review of available databases.”  The provision also allows the Bureau the flexibility to
design forms and require answers in order to fulfill its broader “monitoring, assessment, and reporting
responsibilities imposed by Congress.”  Additionally, the statute gives the Bureau the right to access reports of
examination created by other Federal agencies, including the prudential regulators.  Dodd-Frank Act §
1022(c)(6)(B).  Like other agencies, however, the Bureau is subject to the Paperwork Reduction Act and generally
cannot survey 10 or more “persons” (including business entities) without approval from the Office of Management
and Budget.  44 U.S.C. §§ 3501-3520; see in particular 44 U.S.C. § 3502 (defining “collection of information” to
include posing identical questions to ten or more persons) and 44 U.S.C. § 3507 (prohibiting collection of
information absent certain conditions, including approval from the Director of the Office of Management and
Budget).
69 Like most other agencies, the Bureau is required under the Regulatory Flexibility Act to review within ten years
of publication final rules that have or will have a significant economic impact on a substantial number of small
entities.  5 U.S.C. § 610.
70 58 Fed. Reg. 51735 (Sept. 30, 1993).
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Table One – Overview of Sample of 72 Regulations 

largely of regulations adopted by agencies with financial oversight responsibilities, including the 

Federal Reserve Board (FRB), the Securities and Exchange Commission (SEC), and the 

Commodities Futures Trading Commission (CFTC), although some independent agencies 

dealing with analogous regulatory matters, such as the Consumer Products Safety Commission 

and the Federal Trade Commission, were also included.  These rulemakings were all 

promulgated between the years 2010 and 2012.  While most of the rulemakings included in this 

subsample represent financial regulatory contexts analogous to those of the CFPB, a few—

particularly those of the CFTC—address issues of financial stability or prudential regulation. 

The final subsample includes thirty-eight rulemakings of executive agencies subject to 

OMB oversight under Executive Order 12866, during the period 2008 to 2013, a range that 

begins a few years earlier that the time periods used for the other subsamples.  This subsample, 
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which we sometimes denominate the OIRA subsample based on the fact that the benefit-cost 

analyses of these agencies are reviewed by OIRA, were compiled through a structured procedure 

designed to ensure that the subject matters of these regulations would be roughly analogous to 

the regulations in the CFPB subsample. 

The first step in developing this OIRA subsample was to identify all final rules and 

interim final rules issued by the nine executive agencies listed above that were deemed 

significant under Executive Order 12866 and were published in the Federal Register from July 1, 

2008 through June 30, 2013.71  The search engine at www.federalregister.gov readily produces a 

spreadsheet with all rules that meet these criteria together with associated corrections, technical 

amendments and notices (e.g., approvals of information requests).  This gives a database with 

911 items.  After some inspection and sorting by various criteria (including page count) we were 

able to roughly separate significant rulemakings from the ancillary material. 

The next step was to systematically select the rules for the study.  As discussed above, we 

attempted to select a set of regulations that addressed regulatory problems that were roughly 

analogous to the kinds of regulatory problems that the CFPB and other agencies with a consumer 

protection mandate address in their rulemakings.  By controlling for subject matter, the 

expectation was that the regulatory impact analyses for these rules would navigate analogous 

challenges and might therefore be informative in regards to the potential characteristics of the 

impact analyses for consumer protection regulations and especially consumer financial 

71 Prior to the formal development of the OIRA subsample, fifteen rules focusing on consumer products, choice and 
protection (broadly defined) from eight executive agencies were reviewed for possible inclusion in this study.  All 
fifteen of these preliminary rules were significant and published within the time frame of the analysis and fourteen 
were ultimately included in the OIRA subsample.  As noted above, the Dodd-Frank Act removed the Office of the 
Comptroller of the Currency from OMB Oversight, so for this agency the range for inclusion ended on July 31, 
2010. 
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protection regulations.  These characteristics include, among other things, the extent to which the 

benefits can be quantified and monetized. 

To develop the selection criteria, we took as fundamental that the class of regulations we 

wanted to study addressed “consumer alternatives” (i.e., alternatives for personal consumption, 

investment, or employment); the providers of these alternatives; or the consumer-facing or 

“nearly” consumer-facing activities of these providers.72  These criteria are broad enough to 

capture the most common requirements or factors in traditional consumer protection regulations.  

These requirements include mandatory disclosure to consumers; restrictions on product features; 

requirements on the providers themselves (e.g., registration, certification, supervision); 

requirements on the providers of after-market services (e.g., on debt collectors and loan 

servicers); requirements to limit conflicts-of-interest or their effects (e.g., restrictions on the 

timing, sources, and types of compensation), and requirements for fair access to products or 

services.  We also looked for rules that affected large numbers of people, were important on 

other intuitive criteria, and helped balance the sample in regards to the types of requirements 

imposed. 

As summarized above in Table One, our full sample consists of seventy-two regulations 

from fifteen different agencies, several of which were engaged in joint rulemakings as indicated 

in the table.  Aside from the CFPB with fifteen regulations, Health and Human Services (HHS), 

the Department of Transportation (DOT), and the Department of Labor (DOL) had the most 

regulations in the sample with seven each.  The CFTC had the next largest number of regulations 

with six.  In the analysis that follows in Part Two, we typically report results either in terms of 

72 The criteria echo to some extent the defining characteristics of a consumer financial product or service in the 
Dodd-Frank Act.  Roughly speaking, a consumer financial product or service is a financial product or service that is 
offered or provided for use primarily for personal, family or household purposes; or is a particular type of financial 
product or service that is delivered, offered or provided in connection with such personal, family or household 
financial products or services.  See § 1002(5) of the Dodd-Frank Act (codified at 12 U.S.C 5481(5) (2012)). 
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Table Two – Scoping Criteria for OIRA Subsample 

the full sample of seventy-two regulations or in terms of our three principal subsamples: the 

CFPB subsample (19), the Independent Agency subsample (15), and the OIRA Agency 

subsample (38).  In a limited number of cases, we break out the rulemakings other than CFPB 

rulemakings that involve financial regulations in a separate subsample we denominate Other 

Financial Rulemakings.  This subsample includes all the rulemakings of the CFTC, the FRB, the 

SEC, the Financial Stability Oversight Council (FSOC), the Department of Housing and Urban 

Development (HUD) and the Office of the Comptroller of the Currency (OCC), as well as five 

rulemakings of the Federal Trade Commission (FTC) and the DOL that address matters of 

financial regulation.  The Other Financial Rulemaking subsample includes twenty-two 

regulations, including regulations from both the Independent Agency subsample and the OIRA 

subsample.    

B. Development of the Taxonomy of Benefits

Our premise in undertaking this study was that seven justifications for consumer financial 

regulation identified in Campbell et al.73 would provide a workable framework for cataloging the 

73 See John Campbell, Howell Jackson, Brigitte Madrian, and Peter Tufano (2011), “Consumer Financial 
Protection,” 25 J. ECON PERSPECTIVES 91-114. 
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kinds of benefits that regulatory authorities would assert as flowing from rulemakings in 

consumer finance or in contexts that present analogous challenges to consumer decision-making 

or welfare.  Those justifications, which are summarized in Box One, include both neo-classical 

justifications for regulatory interventions as well as justifications grounded in behavioral 

economics and principles of fairness.  To validate this premise, we assigned a pair of research 

assistants in the Spring of 2013 to undertake a preliminary review of a selection of several dozen 

regulations, most but not all of which were eventually included in our final survey sample.  

Among other things, we asked these two research assistants to identify all the benefits that 

agencies identified in the preamble material for final rules and to ascertain whether all of these 

identified benefits could be comfortably mapped onto the justifications identified by Campbell et 

al. 

Our research assistants reported back that there were six categories of benefits that 

routinely appeared in these regulations but did not easily map onto the Campbell et al. 

justifications.  Two of the omitted benefits – correction of principal-agent issues and improved 

international coordination – might be understood to be specific instances of neo-classical market 

failures such as information failures and externalities.  However, as rulemaking releases 

Box Three – Justifications for Consumer Financial Regulation74 

74 Adapted from John Campbell, Howell Jackson, Brigitte Madrian, and Peter Tufano, “Making Financial Markets 
Work for Consumers: An Open Letter to America’s First Consumer Financial Protection Czar,” HARV. BUS. REV., 
July-August 2011 at 47-54. 
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Potential 
Problems 

Explanation Example 

Externalities When the actions of one 
party impact another 
party who had no say in 
the outcome 

Foreclosures are costly for entire 
neighborhoods, not just the borrowers and 
lenders who are directly involved 

Information 
Failures 

When one party has 
more information 
relevant to the 
transaction than the 
other 

Consumers may have better information than 
the bank about their likelihood of defaulting 
on a loan 

Market 
Power 

The ability of firms to 
set prices higher than 
their costs of production 

The costs of comparing the prices and 
features of different cell phone plans reduces 
the likelihood that consumers will switch 
providers and allows firms to charge higher 
prices 

Public 
Goods 

When it is difficult for 
firms to prevent 
consumers from using a 
product even if they 
haven’t paid 

Unbiased information about products, firms 
and markets tends to be underprovided 
because it is costly to supply and consumers 
can often access information without paying 
for it 

Cognitive 
Biases 

Systematic errors in 
judgment that result 
from the way our brains 
process information 

Individuals tend to place more weight on the 
immediate consequences of a decision than on 
the future consequences which may lead them 
to save too little or borrow too much 

Limited 
Financial 
Capabilities 

How much people know 
about financial markets 
and how to make 
financial decisions 

Dementia, which increases steadily with age, 
is one reason that the elderly are often the 
primary targets of financial scams 

Unfair 
Outcomes 

Markets may make some 
people better off and 
other people worse off 

The costs to banks of providing “free 
checking” are paid for by those consumers 
who incur overdraft charges 

discussed these benefits in a distinctive manner, we added them to our taxonomy.  We also added 

two additional benefits that reflect efforts to adjust to existing legal standards.  The first 

encompasses regulatory amendments that clarify legal standards by reducing litigation costs.  
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The second involves reforms that enhance compliance efforts and improve self-regulation on the 

part of regulated entities.  Finally, we added two residual categories for improvements in 

consumer welfare and enhanced market efficacy, which were often cited as benefits without 

additional explanation of why markets were previously inefficient or consumer welfare not 

optimized.75  

Table Three summarizes the full taxonomy of benefit categories that we employed in our 

survey.  While the taxonomy we developed incorporates both broadly economic and narrower 

pragmatic goals in rulemaking, one cannot deny that there are other taxonomies that might be 

employed for this project.  Among other things, there are different ways of characterizing the  

Table Three – The Campbell Justifications (expanded) 

benefits of consumer protection – such as lowering prices or deterring wrongdoing or even 

simply protecting consumers – that do not track our taxonomy.  Or one could substitute a 

75 As explained below, our instructions for research assistants specified that consumer welfare and market efficiency 
should be coded as an asserted benefit only if the discussion was not tied to another of the benefits in our taxonomy.  
According, these two benefits served as residual categories in our analysis.  
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transaction cost perspective for some of our categories.  One could even combine the benefits we 

have identified in different ways, such as folding principal-agent issues into the more general 

category of information failures.  Our framework does, however, as a practical matter do a fairly 

good job of capturing the kinds of benefits that regulatory authorities currently cite as the 

positive effects of consumer protection regulations.  As is explained in more detail below, the 

framework is also one that allowed classification of benefits in a manner that could be replicated 

with reasonable consistency across a number of different individual research assistants. 

C. Survey Structure

Over the course of the 2013-2014 academic year, a dozen research assistants from

Harvard Law School utilized our benefits taxonomy to conduce a systematic review of the 

seventy-two rulemakings in our sample.  Two research assistants analyzed each regulation with 

our lead research assistant reviewing all seventy-two regulations and independently coding 

certain key information.  Our research assistants were given detailed instructions on how to code 

each regulation and followed a number of protocols designed to maintain consistency of analysis 

across the sample.  In summary, the research assistants were instructed to ascertain the extent to 

which the agency in question evaluated the benefits and costs of proposed regulations, and then 

to characterize the manner in which benefits related to our taxonomy were analyzed.  Their 

review covered both qualitative and quantitative analysis of benefits, as described in more detail 

below.  The survey process also included a number of queries regarding the manner in which 

benefit analysis was conducted and the sources upon which the agencies relied in their analysis.  

Research assistants were also asked to extract the text of key components of the benefit analysis 

and to annotate PDF versions of Federal Register releases associated with each regulation, 

identifying the sections of each release dealing with the benefits identified.  Attached as 
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Appendix Two is a sample of the form the research assistants utilized to evaluate these 

regulations and the first few pages of the instructions given to the research assistants for this 

assignment.   

As the numerical scores that our research assistants were instructed to report in the 

Templates factor prominently into the analysis that follows, some additional detail on the scoring 

procedures is in order.  For each regulation, our research assistants were asked to ascertain which, 

if any, of our thirteen benefit categories were discussed in the Federal Register release associated 

with the rulemaking and then for each benefit to give “Qualitative Scores” on a six-tier scale: 0 = 

Not mentioned or implied; 1 = Implied, but not mentioned; 2 = Mentioned as a benefit; 3 = 

Discussed in detail; 4 = Key benefit cited; 5 = Only benefit cited.  The Qualitative Score for a 

benefit category reflects the emphasis that the benefit analysis places on the benefit category as a 

reason for regulating.  Note that “emphasis” reflects both the relevance of a benefit (e.g., 

externalities are not relevant if the rule addresses transactions with no external effects) and, 

conditional on relevance, the amount of detail and focus in the analysis of the benefit.  We 

discuss this further below.  The scores provide an ordinal ranking of benefits according to stated 

emphasis.  Further, for certain analyses, the average Qualitative Score (e.g., across rules with a 

common relevant benefit) provides a useful summary of the data. 

Our research assistants were also asked to score the effort with which the agencies 

attempted to quantify both benefits and costs identified in each rulemaking.  This generated a 

series of “Quantification Scores” for the surveyed regulations.  Again scoring was on a six-tier 

scale: 0 = Qualitative, No explanation for why not quantified; 1 = Qualitative, Explanation for 

why not quantified; 2 = Quantitative Data, Impact not Quantified; 3 = Impact Quantified, not 

Monetized; 4 = Some Monetization; and 5 = Fully Monetized.  Where practical, we also asked 
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the research assistants to indicate for which benefit category the Quantification Score related.  

The scores provide an ordinal ranking of benefit and cost analyses according to quantification 

effort, and we find that for certain analyses that the average Quantification Score provides a 

useful summary of the data. 

All research assistants were given detailed instructions on how to undertake these scoring 

procedures and other elements of template creation, and underwent an initial training session 

before beginning work.  Two different research assistants were assigned to code each regulation 

in our sample.  Each research assistant initially made independent evaluations of each assigned 

regulation, and then was asked to meet with the other research assistant coding the same rule and 

review their results.  Each pair was encouraged to reach consensus on the appropriate coding of 

their regulation, but were also instructed to maintain separate scores if they could not agree on a 

single score.  Research assistants were also encouraged to communicate with our lead research 

assistant regarding interpretative issues and questions.  At several points during the coding 

process, the research assistants met collectively to discuss difficult coding decisions and open 

questions.  Our lead research assistant reviewed all coding decisions and did an independent 

third coding of the Qualitative Scores for each of the thirteen benefit categories for each of the 

seventy-two regulations in our survey. 

D. The Resolution of Inter-Coder Disagreements and Assessments of Inter-Coder
Reliability

As with any survey design, one potential concern is the possibility of inconsistencies

across coding personnel.  The procedures described above were designed to address that concern, 

and we also undertook several retrospective reviews of our data to ascertain the extent to which 

inter-coder reliability presented a problem.  Table Four offers one relatively crude evaluation of 
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this issue.  The table reports differences in our Qualitative Scores for 936 benefit scores.76   On 

average, our research assistants differed in their Qualitative Scores only twelve percent of the 

time, so they were in agreement in benefit scores in eighty-eight percent of their observations.  

Differences of opinion were significant – meaning Qualitative Scores differed across research 

assistants by more than one tier on the six-tier scale – in only four percent of the cases.  As 

reported in Table Four, Qualitative Scoring was slightly less consistent in certain benefit 

categories, including the residual categories of Consumer Welfare and Market Efficiencies.  

Research Assistants were instructed to use these categories only when other benefits were not 

expressly stated or implied, and that instruction may have contributed to the higher degree of 

variation in these scores.77 

Table Four – Variation in RA Quantification of Benefits 
(936 Benefit Observations; Each with 3 Separate RA Evaluations) 

76 This table reflects scoring of 72 regulations.  For each regulation, thirteen benefit categories received Qualitative 
Scores, for a total of 936 benefit scores for each of three research assistants. 
77 As a further check on inter-coder reliability, we employed the krippalpha module in Stata to estimate 
Krippendorff alpha intercoder reliability coefficients for the full range of data collected by our research assistant.  
(In terms of interpretation, a Krippendorff alpha coefficient of 1 indicates perfect reliability, 0 indicates an absence 
of reliability, and < 0 indicates that disagreements are systematic.)  The average Krippendorff alpha across all 
numerical variables equals 0.9058, which implies a high degree of inter-coder reliability. 
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In terms of resolving the remaining inter-coder disagreements, we employed the 

following procedures.  As a first step, we adopted a modal coding convention if two or more 

coders agreed on the score.  In cases where all coders had separate scores, we averaged the 

remaining scores as our primary dispute resolution technique.  As an alternative resolution 

technique for the Qualitative Scores, where our lead research assistant scored all seventy-two 

regulations in the survey, we utilized the lead research assistant’s score, rather than the average 

of three scores.78 

E. Reservations and Limitations

While we are confident that our survey techniques generate reasonably consistent and

informative data with respect to the surveyed regulations, there are several limitations in our 

research design.  One limitation arises from the challenge of maintaining consistent coding 

conventions for our thirteen benefit categories across seventy-two regulations and a coding 

period that lasted six months.  Particularly with respect to instances in which the Federal Register 

78 An advantage of this alternative approach is that it generated only integer scores, which are amenable to a broader 
range of statistical tests.  We have not uncovered any instances in which the alternative approach produces different 
results than those reported in the text. 

Negative 

Externalities 

Variation

Information 

Failures 

Variation

Market 

Power 

Variation

Public Goods 

Variation

Cognitive 

Biases 

Variation

Limited 

Financial 

Capabilities 

Variation

Unfair 

Outcomes 

Variation

Any Variation 18% 14% 7% 14% 3% 6% 14%

Variation > 1 4% 3% 1% 7% 0% 4% 3%

Principal/ 

Agent Issues 

Variation

Clarity; 

Reducing 

Litigation 

Variation

Increased 

Compliance/

Self‐

Regulation 

Variation

International 

Coordination 

Variation

Consumer 

Welfare 

Variation

Market 

Efficiency 

Variation

All 

Benefits 

Average 

Variation

Any Variation 8% 13% 17% 1% 15% 22% 12%

Variation > 1 1% 6% 11% 1% 8% 8% 4%
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releases combined discussion of information failures with limited financial capabilities or 

principal-agent issues, there was subjectivity in determining whether one or two benefits had 

been asserted.  As our research team became more cognizant of such difficulties, the standards of 

coding may have shifted subtly across the sample, producing somewhat lower benefit counts in 

the regulations coded later in the process (the OIRA subsample). 

Another complexity arises out of different drafting conventions across agencies surveyed.  

In regulations that have very extensive cost-benefit sections (especially the independent agencies 

with statutory mandates), our research assistants spent relatively little time reviewing sections of 

the Federal Register release beyond cost-benefit section.  With many of the regulation in the 

OIRA subsample, however, Federal Register releases had brief and summary cost-benefit 

sections, which required our research assistants to review more extensively other sections of the 

Federal Register release to ensure they cataloged the full set of asserted benefits.  There is a 

possibility that – had our research assistants done comparable reviews of other releases – other 

agencies might have received somewhat higher benefit counts.  On balance, however, we do not 

think it is likely that more exhaustive reviews of other sections would have materially affected 

the results reported here. 

A few of the Federal Register releases for regulations in the OIRA subsample provided 

very little in the way of benefit-cost analysis.  While these releases all replicated in some fashion 

the benefit-cost analysis submitted for OIRA review, many of the Federal Register releases 

referred readers to a separate regulatory impact analysis document for a more thorough benefit-

cost analysis.  In these instances, we might not have identified all of the benefits the agency 

articulated as part of their OIRA review.  However, in these few instances, our research 

assistants generally read all of the commentary sections of the rulemaking document to spot 
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benefits.  Again, in these cases, we do not believe there is a substantial likelihood that our 

research assistants missed out on any significant benefits altogether.  Note: If we had taken the 

opposite approach and incorporated the regulatory impact analyses into our coding, there would 

have been a different inconsistency problem, in that we would have these documents only for 

regulations from the OIRA subsample.79

79 In preparing our discussion of exemplars below in Part III, we did make extensive use of Regulatory Impact 
Analyses in order to cull out details of benefit quantification. 
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DEBATE CLUB 5/2/05

CONSTITUTION IN EXILE?

Cass Sunstein and Randy Barnett debate.

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday

To some, restoring the "Constitution in Exile," as Judge Douglas Ginsburg dubbed it

in 1995, means having the federal courts encourage freedom. To others, it's the

signature of a movement to roll back health, safety, and wage regulations to where

they were 70 years ago, before the Supreme Court embraced the New Deal.

Does the "Constitution in Exile" herald a movement to promote, as Ginsberg wrote, "a

second coming of the Constitution of liberty." Or does it mean something else?

Cass Sunstein is Karl N. Llewellyn Dist. Service Prof. of Jurisprudence at the University of
Chicago. Randy Barnett is Austin B. Fletcher Professor at Boston University School of Law.

Sunstein: 5/2/05, 09:06 AM

The idea of a "Constitution in Exile" can be understood in
different ways. Consider two pretty radical possibilities.

(1) Judge Ginsburg understood the Constitution in Exile to
refer to the Constitution of around 1930, before Roosevelt's
New Deal. As he writes, that Constitution—our real
Constitution—sharply limited Congress' power by, for
example, forbidding a National Labor Relations Act or a
national ban on child labor. Judge Ginsburg also believes that
the Constitution in Exile forbids Congress from "delegating" its
authority to administrative agencies, such as the
Environmental Protection Agency, by giving them broad
discretion. Judge Ginsburg believes that since 1930, the
Supreme Court has "blinked away" individual rights, above all
the right to private property—and created rights of its own
choosing, like the right to choose abortion.

For Judge Ginsburg, and for some others, the court had the
Constitution right in 1930. The Rehnquist Court has made a
few modest movements toward the Constitution of that year,
and some people would like it to be much bolder.

(2) Other people are "originalists." Like Justices Scalia and
Thomas, they want to interpret the Constitution to mean what
it meant when it was ratified. For originalists, the Constitution
in Exile is the original Constitution—the document in 1787,
when first ratified, or as of the date of later amendments.
Originalists don't use the phrase Constitution in Exile, but they

MORE ON THE
CONSTITUTION IN EXILE
Ginsburg: Delegation Running
Riot

Rosen: The Unregulated
Offensive"

ACSBlog: On Rosen's "The
Unregulated Offensive"

Bernstein: Correcting Rosen's
History

Legal Affairs Debate Club - Constitution in Exile? http://legalaffairs.org/webexclusive/debateclub_cie0505.msp
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want to go back to the founders.

There may be an overlap between the Constitution of 1930
and "originalism"—at least if the Court, in 1930, was
interpreting the Constitution in a way that fit with the original
understanding. That's a major and disputed question. Judge
Ginsburg describes himself as an originalist, and he writes as
if the Constitution of 1930 was basically faithful to the original
understanding.

Would the Constitution of 1787, or of 1920, increase our
liberty or diminish it? For now, let's just notice the real
radicalism of any effort to go in that direction. In 1787 and in
1920, racial segregation by the federal and state governments
was believed to be constitutional. In 1787 and 1920, sex
discrimination by government was just fine. In 1787 and 1920,
there was no general right of privacy. In 1920, free speech
was understood quite narrowly. Congress would almost
certainly have been forbidden to protect workers' right to
strike. In 1920, minimum wage laws were unconstitutional.

Maybe we understood liberty better in 1787, or in 1920, than
we now do. But a return to either period would be a radical
program—and it would ask federal judges to embark on a
project of activism that would make Roe v. Wade look like
child's play.

Barnett: 5/2/05, 11:43 AM

Let me begin this week-long exchange, Cass, with a denial.
There is no "Constitution in Exile" movement, either literally or
figuratively. As for literally, I and others had not even heard
the expression, plucked from an obscure book review by
Judge Douglas Ginsburg, until well after folks like you and Jeff
Rosen had started using it to describe their intellectual
opponents. And as author of the 2004 book, Restoring the
Lost Constitution: The Presumption of Liberty, I would seem
to be at the heart of whatever movement supposedly exists.

For obscure reasons that we may perhaps glean from this
week's debate, the phrase "Constitution in Exile" viscerally
appeals to critics of scholars and judges who, like me, favor
interpreting the Constitution as amended according to its
original meaning. Maybe it makes these "originalists" sound
kooky or marginal or radical—like Russian nobility with their
shadow governments futilely planning their return to power
from the irrelevant comfort of London tea rooms. Maybe this
rhetorical move has something to do with undermining future
nominees to the Supreme Court who may be originalists.

Cass, you say the "Constitution in Exile" refers "to the
Constitution of around 1930, before Roosevelt's New Deal."
The problem here is that I know of no one (including Judge
Ginsburg), whether originalist or not, who entirely agrees with
the Supreme Court's interpretation of the Constitution in 1930
or at some earlier point. To take but one example, many
originalists like Justice Scalia entirely reject the Due Process
Clause jurisprudence of the pre-1930s Supreme Court. In
contrast, many progressive law professors today think that the
Supreme Court was correct in 1923 when it used the Due
Process Clause to protect the right of parents to send their
children to schools that teach foreign languages and in 1925
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when it used the Due Process Clause to protect the right of
parents to send their children to private schools. Both of these
cases remain good law today. From an originalist perspective,
I agree with today's progressives and disagree with Justice
Scalia, though I think these cases should have been
grounded on the original meaning of the Privileges or
Immunities Clause rather than on Due Process. (So even
here I contend that the Supreme Court was wrong in the
1920s.) Indeed, I could name many other important examples
of disagreements by today's originalists with the jurisprudence
of the Supreme Court before 1937.

Is a commitment to the original public meaning of the entire
text of the Constitution as amended accurately characterized
as a commitment to a "Constitution in Exile," as you suggest?
In defense of this claim, you might point out that my book is
entitled "Restoring the Lost Constitution." But my space for
today's contribution is already used up, so I will defer further
discussion of the merits and demerits of originalism, and what
is meant by a "Lost Constitution," until later. Stay tuned.

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday

Sunstein: 5/3/05, 09:00 AM

Might we step back a bit? I'm going to offer a little terminology
and what I hope will be a few clarifications.

Judge Ginsburg speaks of the Constitution in Exile—the
Constitution in 1930, which he celebrates and seeks to
recover. But, you, Randy speak of the Lost Constitution, which
you also want to recover.

Justices Scalia and Thomas, among many others, want to
move toward the original Constitution, with Justice Scalia
endorsing, at some length, what he calls "originalism."
Ginsburg, you, Scalia, and Thomas share the view that the
Constitution as amended should be interpreted to mean what
it originally meant. (Of course there is disagreement about
whether the Constitution in 1930 fit, in all respects, with the
original understanding.)

Taken seriously, originalism is a truly radical program. It
should mean, for example, that the national government can
discriminate on the basis of race and sex—because the Equal
Protection Clause doesn't even apply to the national
government. Do you believe that the national government can
discriminate on the basis of race and sex? Can the national
government segregate the public schools in the District of
Columbia?

I don't much like the phrase "Constitution in Exile," but it's
evocative, and Judge Ginsburg is a first-rate judge. The
phrase the Lost Constitution, or the original Constitution (as
amended), would do just as well. So I wonder if, for current
purposes, we simply follow your formulation and refer to the
Lost Constitution—or, if we prefer to refer to a genuine
movement, we can refer to the Original Constitution.

Actually I think that the movement in question is best
described as a kind of legal fundamentalism: The view that
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the Constitution should be read to conform to its original
meaning. This view isn't at all far from fundamentalism in
religion, and I think the term is illuminating, whether or not
Lost Constitutionalists, or originalists, would like to use it.

There are two obvious problems with legal fundamentalism
(or Lost Constitutionalism, or Originalism, or whatever we
should be calling it).

First, many fundamentalists aren't true to their own creed.
Justices Scalia and Thomas have voted to strike down
affirmative action without consulting the original
understanding! There's a lot of historical work suggesting that
affirmative action doesn't violate that understanding. But
Scalia and Thomas haven't said a word about it. This
suggests that part of the time, fundamentalism is a partisan
program in historical guise.

Justices Scalia and Thomas have also voted to ban Congress
from giving citizens the power to go to federal court to enforce
environmental law—without consulting the original
understanding. There's a lot of history suggesting that
Congress has the authority to allow citizens to go to federal
court to enforce the law. Justices Scalia and Thomas haven't
said even a single word about that history. (I could give many
other examples.)

Second, fundamentalism, or recovery of the Lost Constitution,
would require federal judges to make radical changes in
current constitutional law—and in many places, ask courts to
embark on an extraordinary program of judicial activism.

Judge Ginsburg (though no activist on the bench) thinks that
the court have have struck down the National Labor Relations
Act. Many fundamentalists, including you, Randy, would like
the Court to strike down a range of federal enactments as
beyond Congress' power under the commerce clause. Justice
Thomas would allow states to establish official religions. Many
originalists believe that Congress can't give a lot of
discretionary power to federal agencies—so their Constitution
would cast doubt on the Federal Communications
Commission, the Occupational Safety and Health
Administration, the National Highway Traffic Safety
Administration and the Environmental Protection Agency
(under the Clean Air Act).

During the controversy over the nomination of Judge Bork to
the Supreme Court, Judge Richard Posner, a Reagan
appointee, produced an ingenious little paper called "Bork and
Beethoven." Posner noticed that the conservative magazine,
Commentary, had published an essay celebrating Bork's
fundamentalism in the same issue in which another essay
sharply criticized the "authentic-performance movement" in
music, in which musicians to play great composers on the
original instruments. Posner observes that the "two articles
take opposite positions on the issue of 'originalism'—that is,
interpretive fidelity to a text's understanding by its author."
While one essay endorses Bork's fidelity to the views of
people in 1787, the other despises the authentic-performance
movement on the grounds that the music sounds awful. If
originalism makes bad music, Posner asks, "why should the
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people listen to it?"

It's a good question.

Barnett: 5/3/05, 01:43 PM

No sooner do I start to get what "Constitution in Exile" entails,
Cass, than you want to switch the term to "constitutional
fundamentalism." Before going there, let's finish the topic of
this debate.

Apparently, because many progressive law professors judge
constitutional law solely on the basis of the results reached,
they think that their intellectual opponents are just the same.
So "Constitution in Exile" connotes a supposed desire to
"return" to the bad old results of the 1920s and 1930s. But
originalism is not about results—or more accurately, it is only
indirectly about results.

Originalists consider a written constitution to be a structural
feature of our constitutional system like bicameralism,
separation of powers, and federalism. The principal benefit of
a written constitution is that it subjects judges, legislatures,
and executive officials to rules and principles that they cannot
unilaterally change—even to reach results that these officials
(and law professors) consider superior than those provided by
the text of the written constitution as enacted. Unless the
meaning of the text as enacted remains the same until it is
properly changed in writing, judges will dictate the
Constitution rather than the Constitution dictating how judges
rule.

Given a sufficiently good constitutional text, originalists
maintain that better results will be reached overall if
government officials—including judges—must stick to the
original meaning rather than empowering them to trump that
meaning with one that they prefer. So while the ends certainly
do matter to originalists, so too do the means of enforcing a
written constitution. And good ends do not by themselves
justify bad means, such as the power of judges to overrule the
enacted meaning of the text.

Does this mean that Justices Scalia and Thomas, in
particular, always practice originalism consistently or
accurately? Hardly (and maybe later in the week I will have
space to explain why I think they sometimes go wrong). But
originalism provides a basis on which they can be criticized
regardless of the results they may reach. In other words, if an
originalist judge acts in a purely result-oriented way, his or her
failure to follow an originalist methodology is a red flag that
something is amiss.

How do we criticize a non-originalist judge except by whether
we approve of the results? "I like Nozick; you like Rawls. What
else is there to say?" goes the quip. The abandonment of any
method of constitutional interpretation that is independent of
results is what has led to the downward spiral over nominating
judges. If only results matter, then you need to vet nominees
for their views about lots of results, and only approve those
with whom you agree.

So now it easier to see the difference between the
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"Constitution in Exile" and the "Lost Constitution." Whereas
the former is allegedly all about a list of pre-1937 results, the
latter is about restoring various provisions of the written text
that have been gutted or weakened by judicial decisions. Here
is only a partial list of important "lost" clauses: The Commerce
Clause and the Necessary and Proper Clause (both
expanded by the Supreme Court to the point they provide no
limit on federal power), the Ninth Amendment and Privileges
or Immunities Clause (both entirely eliminated by judicial
opinion). In my book, I examine the original meaning of each
of these widely-ignored portions of the text.

But enough about me. What do you think of these lost
clauses, Cass? Do you approve of the complete rejection of
the Privileges or Immunities Clause in The Slaughter-House
Cases? Do you think that the Ninth Amendment is properly
held to be a constitutional dead letter as the Court held in
1947? Do you agree with the pre-Lopez/Morrison
interpretation of the Commerce Clause that gives Congress
an unlimited power over virtually any activity in the United
States? Do you agree that the Necessary and Proper Clause
empowers Congress to adopt any law that, in its sole opinion,
is "convenient"?

Most fundamentally, Cass, what is your theory of
constitutional interpretation against which originalism is being
compared? Does it amount to anything more than telling
Supreme Court justices to reach the right or just outcome?
Does your method yield any important results that you think
are unjust or wrong? Or does your method just happen to
result invariably in happy endings? Inquiring minds want to
know.

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday

Sunstein: 5/4/05, 09:20 AM

Thanks, Randy, for this illuminating response. I'll try to keep
this one pretty short! Judge Ginsburg's ideas are elaborated
at length in the 2002-2003 Cato Supreme Court Review.
Judge Ginsburg identifies his views about the pre-Roosevelt
Constitution with his commitment to originalism. Your own
commitment to originalism is connected to your call for the
Lost Constitution (which includes a return to some important
pre-Roosevelt principles). I have used Judge Ginsburg's term
in the past, but you (and others) have objected.
Terminological disputes are boring, so I'm trying to find a term
that you like! If you'd prefer originalism, so be it; that term is
clearly connected, in key respects, to the pre-Roosevelt
Constitution. You don't deny that, do you?

Let me quote you (so this one won't be so short after all): "So
now it easier to see the difference between the "Constitution
in Exile" and the 'Lost Constitution.' Whereas the former is
allegedly all about a list of pre-1937 results, the latter is about
restoring various provisions of the written text that have been
gutted or weakened by judicial decisions. Here is only a
partial list of important "lost" clauses: The Commerce Clause
and the Necessary and Proper Clause (both expanded by the
Supreme Court to the point they provide no limit on federal
power), the Ninth Amendment and Privileges or Immunities
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Clause (both entirely eliminated by judicial opinion). In my
book, I examine the original meaning of each of these widely-
ignored portions of the text."

An illuminating clarification, so thanks for that. Would you be
willing to use the term "Constitution in Exile" for the effort
toward (let me quote you again) "restoring various provisions
of the written text that have been gutted or weakened by
judicial decisions"? If not, fine; let's call it the Lost
Constitution, then. What matters is the project of restoration
(suggesting the possibility that something, at least, has been
exiled). Might we focus on that?

I don't think my own approach to constitutional law (outlined in
my 1999 book, One Case At A Time), is our question here
(though I'd be happy to discuss it later if you like). But you
must know the answer to your own question: "Does your
method yield any important results that you think are unjust or
wrong?" Of course it does. As the founding document should
be elaborated by courts: I don't think the Constitution requires
government to provide a decent minimum for all; if people are
starving, the Constitution doesn't require government to
respond; I don't think the Constitution requires states to
recognize same-sex marriages; I don't think the Constitution
calls for Roe v. Wade; I think the one-person, one-vote
principle was a big stretch; as a citizen, I was happy the day
Bush v. Gore was decided (because it brought an end to a
potentially chaotic situation), but I think the decision was
wrong as a matter of law; I don't think Miranda was right; I
don't think the Constitution protects commercial advertising; I
don't think the Constitution protects the right to physician-
assisted suicide; I don't think the Constitution forbids many
unjust forms of discrimination against disabled people or old
people. (Just for starters.)

But you haven't answer my questions. To repeat: Do you
believe that the national government can discriminate on the
basis of race and sex? Can the national government
segregate the public schools in the District of Columbia?

Barnett: 5/4/05, 12:50 PM

Let me begin by noting where you and I now agree:

(1) We agree that this is not a debate about "the Constitution-
in-Exile movement" or about a group that is pining to return to
the constitutional law of 1930 or 1920. This was the scare
picture drawn by Jeff Rosen's New York Times Magazine
story that provoked this debate, but no actual scholar or judge
fits this description. While Judge Ginsburg used the term once
in his 1995 book review, nowhere does he repeat the term
"Constitution-in-Exile" in the essay to which you linked.

(2) We agree that this is really a debate about "originalism" as
a method of constitutional interpretation. There is no need to
make up a new pejorative term, like "Constitution-in-Exile" or
"Constitutional Fundamentalism"—terms no one uses—to
describe this very real, though diverse, intellectual movement.
Of course, since the 1980s, originalism has evolved from
looking to the original intentions of the framers, to the original
understanding of the ratifiers, to the original public meaning of
the text as enacted. Most originalists are now in the last
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category, though some still linger in the other two. But
"originalism" is a perfectly fair word to describe this cluster of
theories of constitutional interpretation. So why then don't you
and I stick with it?

(3) We agree that this is not a debate about a list of results
that we may like or dislike. At issue here is how to interpret
the written Constitution in a consistently principled manner. If
one's theory of interpretation is indeed principled, it will not
discard inconvenient passages of the text like the Commerce
Clause, Necessary and Proper Clause, Ninth Amendment,
Privileges or Immunities Clause, or even the Second
Amendment or the Takings Clause. (As I asked yesterday,
what does your theory say about these "lost" clauses?) A
principled approach to the entire text will inevitably lead to
results of which one disapproves, such as those on your list.
You say your method would question the fundamental Warren
Court principle of "one-man one vote." Would it be fair of me
to urge readers to reject your method of interpretation solely
because it leads to this "radical" result (and the others you
list) or because it would reject an important line of precedent?
I do not think so. Instead, we should closely consider the
arguments on behalf of your method of interpretation and, if
convinced they are compelling, reconsider the precedents.
Principled constitutional methods are needed to reach results,
not the other way around.

You are right to point out that the Supreme Court's decision in
Bolling v. Sharpe is very difficult to reconcile with the text of
the Constitution. For this reason, you know that among
constitutional scholars of all stripes Bolling is one of the most
controversial and difficult cases ever decided by the Court. I
do not have a fully worked-out opinion on this complex issue,
but suppose that a commitment to originalism entails the
reversal of Bolling. Does this mean that Congress would
restore "separate but equal" in the D.C. schools? The very
suggestion is preposterous. Just as, by your method of
interpretation, we would have to trust legislatures to deal with
"starving" persons or establish one-man, one vote, so too may
we trust Congress to keep the D.C. schools desegregated.
Ironically, the very real practical effect of reversing Bolling
would be to remove a major constitutional impediment to
Congress enacting federal affirmative action programs.

It is also true that an originalist approach to the Commerce
Clause would significantly constrain Congress's power—as I
have urged the Court to do in the medical cannabis case of
Ashcroft v. Raich. No serious originalist believes that such
constraints should or would be imposed in a constitutional big
bang. A gradual transition would allow democratic processes
time to react—perhaps in the form of greater use of the
spending power, perhaps in the form of constitutional
amendments, or perhaps in the reinvorgoration of state
government and interstate compacts—most likely, a
combination of all these and more.

Originalism offers a principled method by which the written
Constitution trumps the preferences of judges. Here is how
the article you cite by Judge Ginsburg begins:

"I begin with an observation so fundamental, so
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straightforward and obvious, that it could be controversial only
in the most elite law schools. That observation, to which I will
devote considerable attention, is that ours is a written
Constitution. When I say ours is a written constitution, I refer,
of course, to the actual Constitution, the Constitution of the
United States, the document reprinted in this little pamphlet in
my hand. I do not refer to the legion of Supreme Court
decisions interpreting the Constitution, applying it to particular
factual situations, and in many cases providing us with an
extended exegesis on its meaning. Those decisions are not
the Constitution; as a practical matter, they are reasonably
reliable guides to its application in future cases, but they are
not the Constitution itself. To maintain otherwise is to ascribe
to the Supreme Court a doctrine of infallibility it has never
claimed for itself."

I have faith that the Constitution as written and amended
really does provide a workable plan for the nation and a safety
valve in the amendment process. Cass, do you share my faith
in the entire written Constitution, not just selected parts?

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday

Sunstein: 5/5/05, 09:10 AM

Thanks Randy. I'll turn to substance shortly, but I guess we
should spend a little more time on semantics.

We do agree on many things. Judge Ginsburg writes that
judges were faithful to the real Constitution from the founding
until the 1930s, when "the wheels began to come off." Three
Supreme Court justices (Rehnquist, Scalia, Thomas) believe
that much of post-New Deal constitutional law is
wrongheaded, and Rehnquist has been quite successful in
producing significant movement. (On Rehnquist, don't take my
word for it; see the recent op-ed by John Yoo, whose core
argument, approving of Chief Justice Rehnquist, is this:
"When Rehnquist first joined the court, the justices were still
hungover from the Warren court's revolutionary changes. It
had expanded the rights of criminals so broadly as to make it
difficult for police to do their jobs; it would briefly hold the
death penalty unconstitutional; it had driven religion out of the
public sphere; and it had removed almost all limits on the
federal government's regulatory powers. It is telling to see
how many of Rehnquist's views, considered outside the
mainstream at the time by professors and commentators, the
court has now adopted.")

Many people believe in recovering the Lost Constitution, in
one or another form, but no one wants to return, precisely, to
the Constitution of 1930. That's a red herring. We're now
discussing originalism because that's what you would like to
defend.

Here's a remark of yours that I especially like: "originalists
maintain that better results will be reached overall if
government officials—including judges—must stick to the
original meaning rather than empowering them to trump that
meaning with one that they prefer." I like this because it
suggests, rightly, that any method of interpretation has to be
chosen, not just asserted—and that the choice has a lot to do
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with "better results overall," not better results in particular. So
it's not possible to escape choice and a concern for "better
results overall"—though any method of interpretation, to be
worth its salt, will discipline judges and hence to lead to some
results that some of us won't like.

Of course the written Constitution should be taken as binding.
But (and Judge Ginsburg, along with many others, misses
this) it just doesn't follow that the original understanding of the
written Constitution should be taken as binding.

It's perfectly coherent to say that judges should follow the
written Constitution, but without being bound by the specific
understandings of those who ratified it. To make progress, we
need to ask why the written Constitution is binding, and then
ask whether the arguments that make the original Constitution
binding also make the ratifiers' understandings binding.

We should take the written Constitution to be binding because
it's an excellent Constitution, because we're much better off
with it, and because there would be a period of chaos, and
possibly worse, if we decided not to be bound by it. But the
same arguments don't justify being bound by the original
understanding. More than two hundred years after the
founding, it's clear that we'd be worse off, not better off, if
courts were bound by the original understanding. To use your
words, we wouldn't have "better results overall."

I'll give you one example. Maybe I misread you, but your
answer makes it pretty clear that in your view, the national
government can discriminate on the basis of race—and (it
must follow) sex too. (Correct and forgive me if I'm wrong, but
I bet you think that states can discriminate on the basis of sex
as well.) So the Lost Constitution, or the Constitution in Exile,
appears to permit the national government to treat racial
minorities (including, say, people of Arab or Japanese
descent) however it wants.

That's not trivial. There are lots of cases, within the last two
decades, in which the federal government has been controlled
by equality restrictions that many originalists can't justify.

But that's just the tip of the iceberg. If we go off on a historical
quest, we'll find a lot of nasty surprises. In fact we'll be inviting
forms of judicial activism that would put the Lochner Court,
the Warren Court, and the Rehnquist Court to shame.

Of course I have faith in the entire written Constitution. But I
understand our founding document, as we actually live it, to
include over two centuries of practice and tradition, and not to
be frozen in the specific understandings of those who ratified
it. In the words of the Warren Court's great conservative,
Justice Felix Frankfurter, "It is an inadmissibly narrow
conception of American constitutional law to confine it to the
words of the Constitution and to disregard the gloss which life
has written upon them." As you know by now, I'm not very
enthusiastic about the Warren Court. Originalists are right to
seek to discipline judicial discretion. But we can do that
without binding ourselves to the specific understandings of
those who lived hundreds of years ago.
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Two more questions for you: Do you think that states can
discriminate on the basis of sex? Do you think that
independent agencies, such as the Securities and Exchange
Commission, the Federal Trade Commission, and the
National Labor Relations Board, are constitutional—or do you
accept the view, pressed in recent years by many originalists,
that they're invalid?

Barnett: 5/5/05, 12:34 PM

You are wrong about my views of sex discrimination by states,
Cass, but no fair asking me new questions about particular
constitutional issues until you answer my question from
Tuesday (that I asked again yesterday): What you think about
the Commerce Clause, the Necessary and Proper Clause, the
Second & Ninth Amendments, and the Takings and Privileges
or Immunities Clauses? Do all these clauses need to be
"updated" to render them dead letters as the Supreme Court
has largely done—until recently, that is, in a handful of
decisions you might not like—or do all these clauses have bite
in your theory? You say that you have faith in the entire
Constitution, so does that mean that these clauses get put
back in and enforced? If not, why not?

You must admit that a Constitution in which these clauses are
enforced and not redacted by judicial fiat would differ from the
"constitutional doctrine" given us by the Supreme Court. And
you will agree, I think, that these clauses were not eliminated
by a more "modern" reading of the constitutional text. The
Court started excising them long before 1937. And surely you
will agree that the meaning of the words and sentences in the
Constitution have not really changed over the years—except
through amendment, of course.

As you know, I and most originalists today advocate enforcing
the original public meaning of these words, rather than the
"specific understanding" (as you call it) of the framers or
ratifiers as to how exactly their handiwork would be applied to
future cases or controversies. By and large, originalists have
listened to and learned from their critics and, as I noted
yesterday, the theory of originalism has developed
accordingly. Holding today's originalists to abandoned
theories of twenty years ago is just not fair, but many critics of
originalism persist in attacking old rejected theories and
ignoring the current approach.

Besides, we have already agreed that this is not a debate
about results in particular cases or positions on particular
constitutional doctrines. It is a debate about how best to take
a written Constitution seriously. In this regard, I think you want
to have it both ways. On the one hand, you pledge your faith
in the entire Constitution as a constraint on judges. On the
other hand, you imply that judges should update the
Constitution or "interpret" it out of the way when really
fundamental issues are at stake. "One-man, one vote" is
apparently not fundamental enough, but your last post implies
that the maintenance of "independent agencies" outside the
control of the President may be. (Perceptive readers may
notice that, while I ask you about the meaning of clauses, you
keep asking me about particular results and doctrines. But
first comes the meaning of the text, then come doctrines and
results!)
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The problem here is that, in our polity, we disagree about
what is really a matter fundamental enough to set aside or
update the text of the Constitution. Some might disagree with
you and believe that helping the starving is sufficiently
fundamental. Others might believe that religious values are
that fundamental. By your method of interpretation
—discarding some outmoded provisions, updating
others—how can you complain when your ideological
opponents get control of the Presidency and the Senate and
appoint justices who agree with their fundamental values and
reject yours? Of course you can debate the values
themselves, and I am all for that. But on your theory you
cannot contend that these judges with different values are
doing something that is constitutionally or judicially improper.

A commitment to a written Constitution in which its meaning
must remain the same until it is properly changed is needed
precisely to ameliorate just the kind of political struggle and
turmoil that nonoriginalist approaches all but guarantee. The
touchstone of originalism is a rule of law provided by the
enacted text rather than a particular vision of what the
Constitution should have said instead. I guess that is why
many originalists were irked by Jeff Rosen's use of the label
"Constitution in Exile" as a rhetorical move to redescribe
originalism as a movement that aims at achieving a particular
set of results—the constitutional doctrines that prevailed in
1920 or 1930, as you put it on Monday. There are
constitutional theories that elevate preferred outcomes or
doctrines above the constitutional text but, properly practiced,
originalism isn't one of them.

Even if your willingness to alter the original constitutional
scheme is limited to matters of structure and not particular
results or doctrines—for example, by urging a judicial
"minimalism" by which judges refuse to enforce provisions of
the Constitution that you believe unduly impedes
legislatures—this is still elevating your views of structure
above that in the written Constitution.

So let me propose a test for you and other non-originalists to
see what constraint, if any, the Constitution itself provides in
your approach: Can you honestly trust your own methods of
constitutional interpretation in the hands of judges with
different fundamental values than yours? Or can a judge with
different substantive or structural values than yours use your
own methods to reach pretty much any result he or she
wishes?

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday

Sunstein: 5/6/05, 08:59 AM

We've covered a lot of ground! Let me start with three general
conclusions.

(1) There is a genuine Constitution in Exile movement, in the
form of an effort to make radical revisions in constitutional
understandings to recover some "lost" document. For two
decades and more, a number of people, parsing text and
mining history, have claimed that the Constitution requires a

Legal Affairs Debate Club - Constitution in Exile? http://legalaffairs.org/webexclusive/debateclub_cie0505.msp

12 of 18 10/26/2016 4:31 PM

Appendix Item 13

218



set of identifiable outcomes: It invalidates some or many
affirmative action programs, campaign finance reforms, gun
control laws, environmental laws, congressional grants of
standing to ordinary citizens, and restrictions on commercial
advertising. It contains no right of privacy. It invalidates
independent agencies, forbids regulatory agencies from
exercising broad discretionary power, and bans many
post-New Deal exercises of congressional power. It might
even throw civil rights laws into question.

If any of this sounds familiar, it should. The "lost" constitution,
in the hands of many, maps directly onto the views of certain
extreme elements of the Republican party. (And Randy, I'm
not talking about your views in particular; my focus in much
more general.)

Of course those who believe in a "lost" Constitution don't
agree on what, exactly, has been lost, and believers may
accept only a subset of the views I've described. But make no
mistake: This is a movement, often marching under the
"originalist" banner, and it's an influential one, with three
Supreme Court justices (and sometimes more) showing
sympathy for it.

It has been both alarming and comical to see the recent fury
and outrage of many people who believe in a lost Constitution
but who attack Jeff Rosen for drawing attention to their
movement. Here is much of their response: (1) the words
"Constitution in Exile" aren't their own (though the term wasn't
invented by Jeff Rosen!) and (2) they reject important parts of
the constitutional law in 1932 and their own restoration project
overlaps with, but doesn't come close to duplicating, the
constitutional law of that period.

Neither of these points is even slightly responsive.

(2) Right-wing judicial activism is real. Let's define judicial
activism neutrally, as invalidation of government action. The
Rehnquist Court has struck down (at last count) about three
dozen enactments of Congress—a record of judicial activism
that is without parallel in the nation's history. Of course sheer
numbers don't tell all of the story, but they do tell some of it.
Chief Justice Rehnquist and Justices Scalia and Thomas
have clearly indicated that they would like to strike down a lot
more. To their credit, they sometimes have the original
understanding on their side, but their own Lost Constitution
doesn't always have strong historical roots.

Examples: Why do the Court's self-proclaimed originalists
vote to strike down affirmative action programs and grants of
standing to citizens without saying so much as a word about
history? When was the last time the Supreme Court's
defenders of aggressive protection of property rights spent
serious time on the history of the takings clause (on which
more in a moment)?

(3) Originalism isn't conservative; it's radical. Originalists
come in many stripes. But every self-respecting originalist will
agree, publicly or at least privately, than the Constitution in
Exile, or the Lost Constitution, is radically different from our
own.
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We've seen some examples. In principle, originalism would
dismantle the constitutional protection against race and sex
discrimination at the national level. Some prominent
originalists have argued that the independent agencies,
including the Federal Reserve and the Securities and
Exchange Commission, are in big trouble. Others have said
that the Constitution bans agencies from exercising a lot of
discretion, as does the Federal Communications Commission
and the Environmental Protection Agency.

Justice Scalia describes himself as a faint-hearted originalist,
because he respects precedent. Good for him! Justice Scalia
is occasionally caught between his genuine conservatism (his
Burkeanism) and the radicalism that originalism would
produce.

Learned Hand, a great believer in judicial restraint, said that
"the spirit of liberty is that spirit which is not too sure that it is
right." Burkeans, and true conservatives, respect liberty's
spirit. Many originalists don't.

Three smaller points by way of conclusion:

(1) Randy, I disagree with your interpretation of all of the
clauses you invoke. In no area do I want radical changes in
existing doctrine, based on one non-historian's very
contentious readings of history. I think you're entirely wrong
on the Ninth Amendment. On the Takings Clause, the history
seems to go hard against you; for instance, John F. Hart
argued in the Northwestern Law Review that regulatory
takings are fully consistent with the takings clause.

Remarkable but true: Many originalists who want more
aggressive protection of property say nothing—not a
word—about the extensive historical work that draws their
desires into question.

Of course I don't want any clause to be a dead letter. I would
certainly leave some room for some judicial invalidations
under the clauses you mention, including the Commerce
Clause and the Second Amendment. Like the Court, I'd
protect property rights more than the original understanding
appears to warrant.

(2) Do you really believe that originalism eliminates judges'
value judgments from constitutional interpretation? I can't
imagine that you do.

I once asked a federal judge, a prominent originalist, to think
of an area in which the original understanding greatly departs
from his own political views. He couldn't think of any. Justice
Black, a real liberal, was an originalist, focused on history,
which he often used in defense of liberal results; do you think
he was always right? Some originalists think that your views
are historically preposterous; do you believe that political
values are irrelevant to the disagreements? Of course you try
to get the history right, and maybe you do; but may I point out
that your own libertarian views often map fairly closely onto
your interpretation of disputed constitutional clauses? (I'll
spare you, and readers, the details.)

Legal Affairs Debate Club - Constitution in Exile? http://legalaffairs.org/webexclusive/debateclub_cie0505.msp

14 of 18 10/26/2016 4:31 PM

Appendix Item 13

220



(3) Our topic is the Constitution in Exile, not my own views.
But you keep misdescribing my preferred approach, judicial
minimalism, which has been followed by people with positions
very different from my own, including Justices Frankfurter and
O'Connor. There's definite discipline in the minimalist method.
(My minimalism includes a presumption in favor of judicial
respect for democratic prerogatives.) And why do you accuse
me of discarding some clauses and updating others? That
formulation makes sense only if we accept the disputed claim
that the Constitution always means what it originally meant.
Why do you accuse me of thinking that some matters are
"fundamental enough to set aside or update the text of the
Constitution"? I don't want to discard or to update any clauses
of the Constitution.

A final word: Those who believe that the Constitution is "lost,"
or in exile, often read history in a way that fits with their own
political views. (Of course they're operating in good faith—
which, by the way, they regularly accuse others of lacking.)
Even if there's no misreading, they are seeking radical
changes in our constitutional system.

No one should doubt that believers in a Lost or Exiled
Constitution are honorable. Many of their concerns are
legitimate. But their movement, now playing a large role on
the federal courts, would threaten both our rights and our
institutions. The American public, not just judges and lawyers,
should know the stakes.

Barnett: 5/6/05, 12:44 PM

Cass, thank you for the passion and clarity that your most
recent remarks have brought to our debate. As you say, we
have covered a lot of ground, and for the most part, I think
we've succeeded in bringing more light than heat to the vitally
important issues we've discussed. Let me step back a
moment before addressing directly the most recent points
you've made.

Why has the phrase, "Constitution in Exile"—plucked from the
obscurity of a book review by Doug Ginsburg—suddenly
become the topic of a New York Times Magazine cover story
and the label for what you today re-assert "is a genuine
Constitution in Exile movement"? The real issue lying behind
this rhetoric is the likelihood that the current President will
appoint two or more Justices to the Supreme Court. Should
the President choose to nominate a distinguished originalist,
such as your former colleague and now-Judge Michael
McConnell, we will witness the most extraordinary public
debate about constitutional theory since the confirmation
hearings of Robert Bork. At the center of that discussion will
be originalism.

Our conversation has demonstrated that the effect of talking
about a "Constitution in Exile" is to obscure rather than
illuminate the terms of this debate. I fear that this rhetorical
shift aims to evade genuine intellectual and political discourse
about the merits of originalist jurisprudence by raising a red
herring about a fictitious and ill-defined movement or
conspiracy to restore the constitutional doctrines of 1930 or
1920. Our interchange this week has been productive, in part,
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because it has refocused the discussion on the real choice
before us: Should judges follow the text of the written
Constitution in light of evidence about its original public
meaning or should they ignore that meaning to translate their
fundamental values or beliefs about how government should
be arranged into constitutional law?

Cass, you and I agree on much, but we disagree about the
answer to this question. You believe that the importance of
reaching certain results—you listed them today—justifies the
judicial nullification or updating of whole provisions of the
Constitution. (If "updating" does not fairly describe a
nonoriginalist approach, then I don't know what does.) I
believe that judges who stick to the original meaning should
be nominated by the President and confirmed by the Senate.

Because the charges you make today will surely be echoed
by opponents of the President's nominees, I am grateful for
the opportunity to discuss them now:

(1) Originalism is "Activist." You write: "Let's define judicial
activism neutrally, as invalidation of government action." If that
were an accurate definition of this generally vacuous label,
then anyone who believes in judicial review is a judicial
activist—in other words everyone who accepts Marbury v.
Madison. It is hardly "activist" to nullify an unconstitutional
law—as John Marshall argued so eloquently more than two
hundred years ago. If one must use the label, it is better
defined as judges who discard or ignore the text of the written
Constitution, whether to uphold or nullify government action.

(2) Originalism Isn't "Conservative." At the very least, we can
agree to avoid double standards. Conservatives are no more
committed to upholding the prior erroneous decisions of
progressive judges than progressives are committed to
upholding the decisions of the Rehnquist Court with which
they disagree. I must admit that I find it hard to take seriously
the charge that originalist judges aren't conservative enough.

(3) Originalists are Insincere. For the sake of clarity, I want to
emphasize that I did not take you to imply that originalism is
only employed when it leads to favored results and ignored
when it does not. You didn't offer any evidence for what would
have been a very serious charge—essentially an unsupported
assertion that some of our most respected judges are
performing their solemn duties in bad faith. I am sure we can
agree that, like everyone else, originalists are human beings,
which means that their beliefs and values will influence their
attempt to be faithful to the text of the Constitution. But the
main point of originalism is to provide an external and
objective standard based on the text of the Constitution—a
standard to which originalist judges can and should be held.
Moreover, there are obvious reasons why even an originalist
justice may not follow original meaning in a particular case.
For one thing, some originalists believe that precedent has a
role to play. And individual justices do not decide cases by
themselves; the court does. The very few members of the
current court who are originalists cast votes and write
opinions in the context of a collegial body in which
nonoriginalist reasoning plays the dominant role—whether the
originalists like it or not.
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(4) Originalism is "Radical." "Radical" is yet another buzzword
devoid of objective meaning. Originalists make no secret of
the fact that a renewed commitment to the written Constitution
entails changes. Originalism seeks to restore to constitutional
law, those parts of the text that have been lost, including the
Commerce Clause, the Necessary and Proper Clause, the
Ninth Amendment, and the Privileges or Immunities Clause of
the Fourteenth Amendment. These clauses have been largely
ignored by the courts. To test this claim, just ask any
practicing lawyer if she can make a successful argument
today based on any of them, except possibly (and only very
recently) the Commerce Clause.

I firmly believe that the Constitution of the United States is
thoroughly in the mainstream of American politics and
culture—not just some of the Constitution, but the whole thing.
Is it radical to urge that states, not the federal government,
should exercise their police power to decide on whether
cannabis should be available to sick people, provided its
cultivation and possession is wholly intrastate? Are you being
"radical" (or "activist" for that matter) when you say that "I
would certainly leave some room for some judicial
invalidations under the clauses you mention, including the
Commerce Clause and the Second Amendment." Until Lopez
and Morrison, your first proposal was unthinkable (except to
an originalist) and using the Second Amendment in this way
would be something quite new today. Cass, do you honestly
believe that use of the pejorative label "radical" improves
rather than clouds our understanding of the real issues that lie
behind these questions?

One more thing. I want to emphasize a point that I made on
Wednesday—and which you have never contested: no
originalist proposes a wholesale "big bang" shift of doctrine.
That is not how matters come before the court, where the
issues are decided "one case at a time." As the entire text of
the Constitution gradually comes to be enforced, there are
many adjustments that can and will be made by other
governmental actors, from constitutional amendments, to the
exercise of the spending power, to the implementation of
interstate compacts. As you know, my own view is that
precedent must eventually give way when the decided cases
are demonstrably inconsistent with the Constitutional text.
However, many originalists, Justice Scalia is among them,
would go even slower—tempering their originalism with a
commitment to precedent and deference to the settled
historical practice of the political branches—but these are
matters on which reasonable judges and scholars can and will
disagree.

Over the course of this week, Legal Affairs readers have been
provided a preview of a great debate that lies ahead. As my
final contribution to our discussion, let me express my hopes
and aspirations for that debate. I hope that the political
process upon which we rely to select Supreme Court Justices
will not be thwarted by name calling, conspiracy mongering,
or false claims about bad motives on either side. I hope that
judicial nominees will not be presented with a laundry list of
results intended to serve as a litmus test for ideological
acceptability. I hope they will be asked instead about their
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judicial philosophy and their commitment to the rule of law. I
hope that those who participate in this great debate will frame
their arguments in language that clarifies the issues rather
than obscures them. And I most fervently hope that the
debate will not be conducted in a topsy-turvy newspeak that
charges originalists with being insufficiently conservative and
equates adhering to the rule of law supplied by the
Constitution of the United States with activism or radicalism!

I am grateful to Legal Affairs for inviting me to participate in
this debate. And I want to express my thanks to you Cass for
the integrity, intelligence, conviction, and courtesy you have
shown in our illuminating colloquy.

This Week's Entries: Monday | Tuesday | Wednesday | Thursday | Friday
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The Financial CHOICE Act 
Creating Hope and Opportunity for Investors, Consumers and Entrepreneurs 

Executive Summary 

SECTION ONE: Provide for election to be a strongly capitalized, well managed financial 

institution. 

 Provide an “off-ramp” from the post-Dodd-Frank supervisory regime and Basel III

capital and liquidity standards for banking organizations that choose to maintain high

levels of capital. Any banking organization that makes a qualifying capital election but

fails to maintain the specified non-risk weighted leverage ratio will lose its regulatory

relief.

 Permit banking agencies to conduct stress tests (but not limit capital distributions) of a

banking organization that has made a qualifying capital election. Require that the

different sets of conditions under which stress tests are evaluated be made public and

subject to notice and comment period.

 Exempt banking organizations that have made a qualifying capital election from any

federal law, rule, or regulation that provide limitations on mergers, consolidations, or

acquisitions of assets or control, to the extent the limitations relate to capital or liquidity

standards or concentrations of deposits or assets.

 Exempt banking organizations that have made a qualifying capital election from any

federal law, rule, or regulation that permits a banking agency to consider risk “to the

stability of the United States banking or financial system,” added to various federal

KEY PRINCIPLES: 

1. Economic growth must be revitalized through competitive, transparent, and innovative capital

markets;

2. Every American, regardless of their circumstances, must have the opportunity to achieve

financial independence;

3. Consumers must be vigorously protected from fraud and deception as well as the loss of

economic liberty;

4. Taxpayer bailouts of financial institutions must end and no company can remain too big to fail;

5. Systemic risk must be managed in a market with profit and loss;

6. Simplicity must replace complexity, because complexity can be gamed by the well-connected

and abused by the Washington powerful; and

7. Both Wall Street and Washington must be held accountable.
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banking laws by Section 604 of the Dodd-Frank Act, when reviewing an application to 

consummate a transaction or commence an activity. 

SECTION TWO: End “Too Big to Fail” and Bank Bailouts. 

 Retroactively repeal the authority of the Financial Stability Oversight Council (FSOC) to

designate firms as systematically important financial institutions (SIFIs).

 Repeal Title II of Dodd-Frank and replace it with a new chapter of the Bankruptcy code

designed to accommodate the failure of a large, complex financial institution.

 Repeal Title VIII of the Dodd-Frank Act, which gives the FSOC authority to designate

certain payments and clearing organizations as systemically important “financial market

utilities” (FMUs) with access to the Federal Reserve discount window, and retroactively

repeal all previous FMU designations.

 Restrict the Fed’s discount window lending to Bagehot’s dictum.

 Prohibit use of the Exchange Stabilization Fund to bailout financial firms or creditors.

 Repeal Dodd-Frank’s so-called “Hotel California” provision.

SECTION THREE: Empower Americans to achieve financial independence by 

fundamentally reforming the CFPB and protecting investors. 

 Change the name of the CFPB to the “Consumer Financial Opportunity Commission

(CFOC),” and task it with the dual mission of consumer protection and competitive

markets, with a cost-benefit analysis of rules performed by an Office of Economic

Analysis.

 Replace the current single director with a bipartisan, five-member commission which is

subject to congressional oversight and appropriations.

 Establish an independent, Senate-confirmed Inspector General.

 Require the Commission obtain permission before collecting personally identifiable

information on consumers.

 Repeal authority to ban bank products or services it deems “abusive” and its authority to

prohibit arbitration.

 Repeal indirect auto lending guidance.

SECTION FOUR: Demand accountability from financial regulators and devolve power 

away from Washington. 

 Make all financial regulatory agencies subject to the REINS Act, bi-partisan

commissions, and place them on the appropriations process so that Congress can exercise

proper oversight. (Exception: Fed monetary policy.)

 Impose an across-the-board requirement that all financial regulators conduct a detailed

cost-benefit analysis of all proposed regulations.

 Reauthorize the Securities and Exchange Commission (SEC) for a period of five years

with funding, structural, and enforcement reforms.

 Institute significant due-process reforms for every American who feels that they have

been the victim of a government shakedown.
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 Repeal the so-called Chevron deference doctrine.

 Demand greater accountability and transparency from the Federal Reserve, both in its

conduct of monetary policy and its prudential regulatory activity, by including the House-

passed FORM Act.

 Abolish the Office of Financial Research (OFR).

SECTION FIVE: Demand accountability from Wall Street through enhanced penalties for 

fraud and deception.  

 Impose enhanced penalties for financial fraud and self-dealing and promote greater

transparency and accountability in the civil enforcement process.

 Allow the SEC to triple the monetary fines sought in both administrative and civil actions

in certain cases where the penalties are tied to the defendant’s illegal profits. Give the

SEC new authority to impose sanctions equal to investor losses in cases involving “fraud,

deceit, manipulation, or deliberate or reckless disregard of a regulatory requirement”

where the loss or risk of loss is significant, and increase the stakes for repeat offenders.

 Increase the maximum criminal fines for individuals and firms that engage in insider

trading and other corrupt practices.

 All fines collected by the Public Company Accounting Oversight Board and Municipal

Securities Rulemaking Board will be remitted to the Treasury for deficit reduction.

SECTION SIX: Unleash opportunities for small businesses, innovators, and job creators by 

facilitating capital formation.  

 Repeal sections and titles of Dodd-Frank, including the Volcker Rule, that limit capital

formation.

 Repeal the SEC’s authority to both prospectively and, possibly, retroactively eliminate or

restrict securities arbitration.

 Repeal non-material specialized disclosures.

 Incorporate more than two dozen Committee or House-passed capital formation bills,

including:

o H.R. 1090 – “Retail Investor Protection Act”

o H.R. 4168 – “Small Business Capital Formation Enhancement Act”

o H.R. 4498 – “Helping Angels Lead Our Startups Act”

o H.R. 5019 – “Fair Access to Investment Research Act”

SECTION SEVEN: Provide regulatory relief for Main Street and community financial 

institutions. 

 Incorporate more than two dozen regulatory relief bills for community financial

institutions, including:

o H.R. 1941 – “Financial Institutions Examination Fairness and Reform Act”

o H.R. 2896 – “Taking Account of Institutions with Low Operational Risk Act”

o H.R. 1210 – “Portfolio Lending and Mortgage Access Act”

o H.R. 766 – “Financial Institution Customer Protection Act”

Appendix Item 14

227



Appendix Item 15

228

rjohanse
Rectangle



Appendix Item 15

229

rjohanse
Rectangle

rjohanse
Rectangle



Appendix Item 15

230



Appendix Item 15

231


	Memorandum
	I. Background: The Structure and Responsibilities of the CFPB
	II. The PHH v. CFPB Decision and Potential Implications
	III. The Impact of the Decision
	1. For Prior and Pending CFPB Enforcement and Rulemaking
	2. For Future CFPB Regulation
	3. For Other Regulatory Agencies

	IV. Your Assignment From Director Cordray
	APPENDIX



