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To:  New Attorneys in the CFPB Office of General Counsel 
From: General Counsel of the CFPB 
Date:  January 10, 2013 
 
Re: Business Roundtable v. SEC and Its Implications for Cost Benefit Analysis for 
Rulemaking 
 

 
Welcome to the Office of General Counsel! We are so glad to have you on board.    
 
Your first assignment will be to work with your colleagues here at the Bureau to 
develop new policy guidelines on cost-benefit analysis for rulemaking at the CFPB.  
We’ll get started on that tomorrow.  But, as preparation for our discussions, I would 
like you to review a recent decision by the D.C. Circuit and start thinking about the 
implications of that decision for our work here at the Bureau. Please read over the 
accompanying materials and come prepared for a preliminary conversation at 
tomorrow’s meeting.  
 
As you will recall, the CFPB was created as part of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010.  The Bureau’s primary authority comes from 
Title X of the Act.  Although a good deal of advanced planning took place over the 
preceding year, the Bureau did not officially come into existence until July 21, 2011.  
The Bureau’s first eighteen months of operations have been characterized by a rapid 
development of operating capabilities and the promulgation of several major new 
regulations required under the Dodd-Frank Act.  While the CFPB has been gearing up 
to assume its statutory duties, other financial regulatory agencies have faced a series 
of judicial challenges to recent rulemakings on the grounds that the agencies in 
question failed to adequately address the costs and benefits of their regulatory 
proposals.  In the fall of 2011, just a few months after the CFPB opened its doors, the 
Court of Appeals for the District of Columbia issued an important decision on this 
topic: Business Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011). 
 
Our goal over the next few days is to consider the implications of the Business 
Roundtable case and related rulings for the CFPB.  Among other things, we want to 



CONSUMER FINANCE PROTECTION BUREAU: PROBLEM         2  COPYRIGHT © 2013 HARVARD UNIVERSITY 
 

make sure going forward that the Bureau’s regulations will be as well protected as 
possible from judicial challenges alleging inadequate consideration of the costs and 
benefits.  We are very much looking forward to getting your input on this important 
and challenging project.  
 
I. Business Roundtable v. SEC 
 
In Business Roundtable v. SEC, the D.C. Circuit vacated a regulation promulgated by 
the Securities and Exchange Commission (“SEC” or “Commission”).  The regulation 
(“proxy access rule”)1 had been under consideration for many years and would have 
enhanced the ability of public shareholders to nominate candidates to be directors of 
public corporations.  (Shareholders vote on corporate matters through the use of 
proxies, and the SEC’s rule would have given shareholders access to the proxy 
process for the purpose of nominating their own directors rather than the directors 
recommended by the current board.)  The SEC’s regulation derived from authority 
specifically delegated to the Commission in the Dodd-Frank Act of 2010.2  
Notwithstanding this delegation, a D.C. Circuit panel found that the SEC’s proxy 
access rule was “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.”3 In so finding, the court relied on language in the SEC enabling 
legislation requiring the Commission to consider the effects new rules will have on 
“efficiency, competition, and capital formation.”4  The court found that the 
Commission failed “adequately to assess the economic effects” of the rule, stating: 
 

Here the Commission inconsistently and opportunistically framed 
the costs and benefits of the rule; failed adequately to quantify the 
certain costs or to explain why those costs could not be quantified; 
neglected to support its predictive judgments; contradicted itself; 
and failed to respond to substantial problems raised by 
commenters.5   
 

Since the opinion was handed down, commentators have been questioning if and 
how the decision will affect the obligations of the SEC and other independent 
                                                        
1 SEC Rule 14a-11, 75 Fed. Reg. 56668. 
2 Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”) § 971(b) (“The Commission may 
issue rules permitting the use by a shareholder of proxy solicitation materials supplied by an issuer of securities for 
the purpose of nominating individuals to membership on the board of directors of the issuer, under such terms and 
conditions as the Commission determines are in the interests of shareholders and for the protection of investors”). 
3 647 F.3d at 1148.  Court is referring to the requirement in the Administrative Procedure Act (“APA”) § 706(2)(A), 
which the Supreme Court has previously interpreted to mean that the agency must “examine the relevant data and 
articulate a satisfactory explanation for its action including a rational connection between the facts found and the 
choices made.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
4 Securities Exchange Act of 1934 Section 3(f), 15 USC  § 78c(f); Investment Company Act of 1940 § 2(c). 15 U.S.C. § 80a-
2(c); Securities Act § 2(b), 15 U.S.C. § 77b(b).  All three provisions were inserted as amendments in 1996 pursuant to 
the National Securities Markets Improvement Act (NSMIA) § 106, Pub. L. No. 104-290. “In introducing the Review 
Standard, Congress left undefined the terms ‘consider,’ ‘efficiency,’ ‘competition,’ and ‘capital formation,’ and, far 
more importantly, did not explain what level of consideration the SEC was required to give these items when 
engaged in rulemaking.” James D. Cox and Benjamin J.C. Baucom, The Emperor Has No Clothes: Confronting the D.C. 
Circuit’s Usurpation of SEC Rulemaking Authority, 90 TEX. L. REV. 1811, 1818-1819 (2012). 
5 647 F.3d at 1148-1149. 
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agencies to conduct cost-benefit analysis (“CBA”) when promulgating regulations.   
 
II. CBA and Independent Agencies 
 
Cost-benefit analysis is an analytical approach whereby the costs of a proposed 
course of action are compared to the benefits of that action.  Often employed in 
private commercial settings CBA has in recent years also been employed more 
systemically in government settings. This has been especially true in the areas of 
work place safety and environmental protections, where the Office of Information 
and Regulatory Affairs (OIRA) within the Office of Management and Budget (OMB) 
has required executive departments to undertake CBA for significant regulations 
since the 1980s.    
 
The obligations of independent agencies, including the SEC and other financial 
regulatory agencies, to undertake cost-benefit analysis have been relatively 
undefined and little discussed until recent years.6  Unlike executive agencies, 
independent agencies have not been required to submit to OIRA an extensive CBA on 
significant regulations; therefore, most financial regulators have spent little effort 
developing expertise in cost benefit analysis.7 As the Business Roundtable case 
reveals, however, these agencies may have other statutory duties to conduct a form 
of CBA in rulemaking in certain contexts. As mentioned above, the SEC is required by 
statute to consider in certain contexts a regulation’s effects on “efficiency, 
competition, and capital formation.”8 Historically, the SEC has fulfilled this obligation 
with a relatively short, qualitative view of the costs and benefits of regulation, but 
the D.C. Circuit’s recent decision suggests that this may no longer be sufficient.9    
 
Interestingly, the Business Roundtable decision is not the first time that the 
Commission has had a regulation struck down for inadequate consideration of costs 
and benefits. In Chamber of Commerce of U.S. v. SEC, 412 F.3d 133 (D.C. Cir. 2005), the 
SEC faced a challenge from the U.S. Chamber of Commerce after it promulgated a 
rule (“independent director rule”) requiring that a mutual fund have no less than 75% 
independent directors and an independent chairman.10 The supporting 
documentation for that rulemaking included a relatively brief discussion of the costs 
and benefits (~3 pages) where the Commission in fairly general terms stated that it 

                                                        
6 See generally, Edward Sherwin, The Cost-Benefit Analysis of Financial Regulation: Lessons from the SEC's Stalled Mutual 
Fund Reform Effort, 12 STAN. J.L. BUS. & FIN. 1 (2006).  CBA has generally been focused in areas of health, safety and 
environmental regulation. Id. at 2. 
7 Executive agencies are required to analyze the costs and benefits of significant regulations under Exec. Order No. 
12,866, 58 Fed. Reg. 51735 (Sept. 30, 1993), supplemented by Exec. Order No. 13,563, 76 Fed. Reg. 3821 (Jan. 18, 2011). 
The resulting assessments must be provided for review to the Office of Information and Regulatory Affairs (OIRA) 
within the Office of Management and Budget (OMB). If a regulation is likely to have an economic impact of more 
than $100 million, the agency must also provide details underlying analysis to OIRA. Independent agencies have not 
been so directed by executive order, perhaps because it is unclear whether such an action would be constitutional. 
Exec. Order No. 13,579, 76 Fed. Reg. 41587 (July 11, 2011), directed independent agencies to comply with the other 
orders “[t]o the extent permitted by law.” 
8 15 USC  §§ 78c(f), 77b(b) and 80a-2(c). 
9 Sherwin, supra note 6 at 18. 
10 69 Fed. Reg. 46378 (Aug. 2, 2004).   
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did not expect the rule “to have a significant effect on efficiency, competition and 
capital formation.”  In that litigation, the D.C. Circuit found that the Commission had 
not acted arbitrarily or capriciously in failing to quantify all of the costs and benefits, 
stating “we are acutely aware that an agency need not—indeed cannot—base its 
every action upon empirical data; depending upon the nature of the problem, an 
agency may be ‘entitled to conduct ... a general analysis based on informed 
conjecture.’”11 However, the court ruled that the agency had violated the APA in 
failing to satisfy its statutory mandate to consider effects on “efficiency, 
competition, and capital formation.”12 The Chamber of Commerce decision indicated 
that, while the Commission may be hard-pressed to quantify the costs of a proposed 
regulation, that difficulty “does not excuse the Commission from its statutory 
obligation to determine as best it can the economic implications of the rule it has 
proposed.”13 
 
The Chamber decision was generally perceived to raise the bar with respect to what 
kind of analysis is required of the SEC in promulgating new regulations.14  Likely as a 
response to this decision, the SEC undertook a more extensive exploration of the 
costs and benefits before issuing the proxy access rule (~26 pages). This mostly 
qualitative analysis, however, was considered insufficient by the D.C. Circuit in its 
recent Business Roundtable decision. Thus, many are wondering if the Business 
Roundtable decision is effectively reading the SEC’s statutory mandate to require a 
quantitative CBA in all future rulemakings, a substantial departure from past practice. 
 
Other commentators have expressed some puzzlement over the absence of any 
discussion in the Business Roundtable decision of the provision of the Dodd-Frank Act 
authorizing the Commission to promulgate proxy access rules.15 Unlike the 
independent director rule in Chamber of Commerce, which was based on fairly general 
statutory language and arguably an expansive reading of legislative requirements, 
the proxy access rule was specifically authorized in a recent statute.  Considering the 
statutory authorization, many were surprised that the court did not award the 
Commission more deference.  Some commentators felt that the court had essentially 
“invalidated the will of Congress,”16 and others predicted that the decision could 
inhibit the Commission and potentially other agencies from implementing statutory 
directives.  
 
                                                        
11 412 F.3d at 142 (citing Melcher v. FCC, 134 F.3d 1143, 1158 (D.C. Cir. 1998)). 
12 15 U.S.C. § 80a-2(c). 
13 412 F.3d at 143.  “[U]ncertainty may limit what the Commission can do, but it does not excuse the Commission from 
its statutory obligation to do what it can to apprise itself—and hence the public and the Congress—of the economic 
consequences of a proposed regulation before it decides whether to adopt the measure.” Id. at 144. 
14 Additionally, in 2009 another SEC rule was successfully challenged in the D.C. Circuit, when the court found that the 
Commission had failed to adequately consider effects on efficiency, competition and capital formation. Am. Equity 
Inv. Life Ins. Co. v. Sec. & Exch. Comm'n, 613 F.3d 166 (D.C. Cir. 2010).  However, this decision can be distinguished 
from the Chamber and Business Roundtable decisions because the rule at issue in American Equity was vacated 
because of the overall incompleteness of analysis under previous precedent, not because of costs and benefits. Cox 
& Baucom, supra note 4 at 1829 (2012). 
15 Dodd-Frank Act § 971(b), supra note 2. 
16 Cox & Baucom, supra note 4 at 1837 (2012). 
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While the weight of academic commentary has been critical of the decision, some 
academics and many practicing attorneys have been supportive of the decision, 
contending that it represents appropriate judicial oversight.  In Congressional 
hearings on the matter, Professor Henry Manne said that the decision was a 
recognition that the SEC “do[es]n’t . . . do the kind of analysis that Congress has 
explicitly required them to do.”17  Eugene Scalia, who argued the Business Roundtable 
case and the recent CFTC position limits challenge,18 wrote in an op-ed19 in the Wall 
Street Journal contending that the court’s decision was a reaction the Commission’s 
insufficient approach to CBA.  He wrote:  
 

Since the mid-2000s, regulations of the Securities and Exchange 
Commission have been challenged six times in the federal court 
of appeals in Washington, D.C. The SEC lost every time. I 
brought four of those lawsuits, and sometimes am asked why 
the agency has such difficulty defending its rules. 
 
Some former SEC staffers and investor advocates now claim to 
have the answer: It's the court's fault. In a media campaign that 
appears to have been launched in anticipation of challenges to 
rules implementing the Dodd-Frank financial reform, the judges 
of the U.S. Court of Appeals for the D.C. Circuit—among the 
most respected courts in the country—are being characterized 
as judicial activists. Wall Street has "backup on the bench" from 
a bevy of judicial conservatives, claims the New York Times. 
Other news outlets are taking up the cry. 
 
In truth, these decisions against the SEC have been joined by 
judges appointed by Democratic and Republican presidents. All 
but one was unanimous. The exception is a case where a 
Democratic appointee dissented from an opinion written by 
another Democratic appointee. The commission's rule in that 
case was deregulatory—the agency had provided regulatory 
relief that the court said it could not. (A Republican appointee 
joined the decision striking down the rule.) 
 
The opinion in another high-profile SEC loss—involving mutual-
fund "governance" requirements—was written by a Republican 
appointee joined by two Democratic appointees. In several 

                                                        
17 The SEC’s Aversion to Cost Benefit Analysis: Hearing before the Subcomm. On TARP, Financial Services and Bailouts of 
Public and Private Programs, 112th Cong. 112–139 (2012) (statement of Mr. Henry Manne, Dean Emeritus, George 
Mason Univ. School of Law). 
18 Int'l Swaps & Derivatives Ass'n v. U.S. Commodity Futures Trading Comm'n, 2012 WL 4466311 (D.D.C. Sept. 28, 2012).  
The Court vacated the rule on administrative grounds, but did not “reach a determination on whether the 
aggregation standards promulgated in the final rule are arbitrary and capricious under 5 U.S.C. § 706(2)(A) or in 
violation of the cost-benefit analysis requirements of 7 U.S.C. § 19.” 
19 Eugene Scalia, Why Dodd-Frank Rules Keep Losing in Court, WALL ST. J., Oct. 3, 2012. 
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cases, the court has rejected broader challenges made to the 
commission's authority and bent over backward to give the SEC 
a chance to correct its error. 
 
The "blame-the-Republican-appellate-judges" theory suffered 
its latest setback Friday, when a judge appointed by President 
Obama, in the district court in Washington, struck down the 
controversial rule of the Commodity Futures Trading 
Commission (CFTC) that placed new "position limits" on 
amounts of commodities investors could hold. 
 
The truth is that the D.C. Circuit is an admirably nonideological 
court that applies principles of administrative law 
evenhandedly. The judges know, even if their critics do not, that 
a decision striking down increased environmental regulation 
today could be a precedent tomorrow for rejecting a rule 
favored by business. 
 
Here, then, are the real reasons for the courtroom travails of 
the SEC (and, now, the CFTC): 
 
• Congress and President Clinton. In 1996, Bill Clinton signed 

legislation requiring the SEC to consider the effect of its 
rules on "efficiency, competition, and capital formation." 
The CFTC has a similar obligation. Other agencies don't have 
this heightened responsibility. 

 
• Weak economic analysis. Despite its heightened duty, at 

times the SEC has been inattentive to economic analysis. In 
one case, a former SEC chairman cast aside an economic 
study because, he said, "there are no empirical studies that 
are worth much. You can do anything you want with 
numbers." The court saw it differently. 

 
The SEC's defenders bridle at the requirement for cost-benefit 
analysis—it's so hard! The lament is curious. Financial regulators 
should be particularly attentive to the financial consequences of 
their actions. Other agencies have conducted sophisticated 
cost-benefit analyses for decades, and these are reviewed (and 
sometimes rejected) by a special White House office of 
regulation. As an independent agency, the SEC is exempt from 
that external expert review. Its rules have suffered as a result. 
 
• Disrespect toward the court. Former SEC Commissioner 

Harvey Goldschmid, now a Columbia law professor, is a 
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vocal critic of the D.C. Circuit. He masterminded what 
became the SEC's greatest debacle before the court. The 
court had invalidated the SEC's mutual-fund governance 
rule, returning it to the agency for reconsideration with just 
eight days left in Mr. Goldschmid's term. He persuaded two 
commission colleagues to "reconsider" the rule in little 
more than a week—without public comment—so they 
could readopt the rule unchanged on his last day. The 
charade made headlines and earned a swift rebuke from the 
court. 
 

• The importance of process. I once debated a former SEC 
staffer who accused business of using procedural 
maneuvers to defeat salutary regulations. Yet proper 
procedure is one of Congress's principal means of ensuring 
regulatory quality. The law authorizing courts to review 
agency rules is the Administrative Procedure Act. In court, 
the ends don't justify the means. 

 
The SEC (and, lately, the CFTC) often does a poor job with the 
hard work of the rule-making process. Under law, an agency 
must listen carefully to what the public says about a proposed 
regulation, reconsider its approach in light of that public input, 
and then cogently explain (not merely assert) why it made the 
regulatory choices it did in crafting the final rule. 
 
Take the court of appeals' rejection last year of the SEC "proxy 
access" rule that made it easier for certain large shareholders to 
nominate corporate directors. That decision has become Exhibit 
A for the argument that the court has set too high a bar. 
 
Yet in adopting the proxy rule, the commission ignored one of 
companies' main objections to it: that the proxy procedure 
would be used mostly by labor-union and government pension 
funds whose interests diverge sharply from those of other 
shareholders. The SEC's final rule never even mentioned labor 
unions or government pension funds. Under clear Supreme 
Court precedent, when an agency ignores the public's concerns 
on a central issue like that, the rule will be struck down. 
 
• Misplaced modesty. The SEC and CFTC are expert agencies 

blessed with immensely capable professionals. Judges value 
and defer to that expertise—when it's exercised to make 
the hard decisions that Congress entrusts to an agency. 
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The CFTC's recently invalidated "position limits" rule is an 
example of an agency failing to deploy expert judgment. When 
the rule was adopted, a majority of CFTC commissioners said it 
was likely to harm consumers. But the commission adopted it 
anyway, saying that Dodd-Frank required it. The court disagreed 
and faulted the agency for failing "to bring its expertise and 
experience to bear." 
 
Regulations of other federal agencies are challenged in court all 
the time, by groups representing business, employees, 
consumers and environmental interests. Congress designed our 
administrative state that way, to ensure meaningful public 
participation in the regulatory process, which produces smarter 
regulation. 
 
For the SEC and CFTC, this sort of litigation is relatively new. 
Until recently, their rules were seldom challenged. Congress's 
calculation, though, is that public participation and judicial 
review will make those agencies better regulators. Given the 
important Dodd-Frank rule-makings that lie ahead, that's a good 
thing. 

 
III. Assignment 
 
With this background in mind, please read the Business Roundtable opinion and come 
prepared tomorrow to discuss the decision.  In particular, I am looking forward to 
hearing your thoughts on the following matters: 

• After the Business Roundtable decision, what kind of cost benefit analysis 
must the SEC conduct in order for its rulemaking to withstand judicial review 
in the D.C. Circuit?  

• In particular, after Business Roundtable, is the Commission obliged to satisfy 
some sort of quantitative standard in its cost benefit analysis?   Or does the 
decision merely impose a higher level of scrutiny on qualitative CBA? 

• To what extent is the Business Roundtable case relevant to other independent 
agencies?  Is it simply an interpretation of statutes governing the SEC or does 
the decision have broader applicability?  

• Does the existence of a statutory directive to adopt a regulation in a specific 
area have any impact on the application of the Business Roundtable decision 
when an agency adopts a regulation implementing that statutory mandate? 

 
Thank you for your help in preparing for this initial discussion.  I am looking forward 
to meeting with you tomorrow and exploring the implications of this important 
decision and working on developing the Bureau’s own policies in this area in the days 
ahead.  Additionally, I have attached a document that will introduce you to your new 
employer. 
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blame on the Hospital, as the Board has
done, for the lack of communication be-
tween them.  After it cancelled the meet-
ings, the Union itself sat idle as Combs’s
potential backpay piled up.

Having offered insubstantial evidence, if
any, to establish that Combs’s protected
union activity was a motivating factor in
her suspension, the General Counsel failed
to carry his burden under the first prong
of the Wright Line test so as to make out
a prima facie case and shift the burden of
proof to the Hospital.  The Board, there-
fore, had no basis to conclude, as it did,
that the Hospital violated section 8(a)(3)
and (1) of the Act.

For the foregoing reasons, we grant the
Hospital’s petition for review and deny the
Board’s cross-application for enforcement.

So ordered.

,
  

BUSINESS ROUNDTABLE and Cham-
ber of Commerce of the United States

of America, Petitioners

v.

SECURITIES AND EXCHANGE
COMMISSION, Respondent.

No. 10–1305.

United States Court of Appeals,
District of Columbia Circuit.

Argued April 7, 2011.

Decided July 22, 2011.

Background:  Organizations that had cor-
porate members that issued publicly trad-
ed securities petitioned for review of Ex-
change Act rule which required public
companies to provide shareholders with

information about, and their ability to vote
for, shareholder-nominated candidates for
the board of directors.

Holdings:  The Court of Appeals, Gins-
burg, Circuit Judge, held that:

(1) Securities and Exchange Commission
(SEC) neglected its statutory obli-
gation to assess economic conse-
quences of rule by not making tough
choices about which of competing esti-
mates regarding proxy contests was
most plausible or to hazard a guess as
to which was correct;

(2) SEC relied upon insufficient empirical
data when it concluded that rule would
improve board performance and in-
crease shareholder value by facilitating
election of dissident shareholder nomi-
nees;

(3) SEC acted arbitrarily and capriciously
by not conducting serious evaluation
of costs that could be imposed upon
companies from use of rule by share-
holders representing special interests,
particularly union and government
pension funds;

(4) SEC arbitrarily ignored effect of final
rule upon total number of election con-
tests; and

(5) discussion of estimated frequency of
nominations under rule was internally
inconsistent and therefore arbitrary.

Petition granted.

1. Administrative Law and Procedure
O763

On a petition for judicial review under
the Administrative Procedure Act (APA), a
court must assure itself that the agency
has examined the relevant data and articu-
lated a satisfactory explanation for its ac-
tion including a rational connection be-
tween the facts found and the choices
made.  5 U.S.C.A. § 706(2)(A).

Appendix A: Business Roundtable v. SEC
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2. Securities Regulation O3

The Securities and Exchange Com-
mission (SEC) has a unique obligation to
consider the effect of a new rule upon
‘‘efficiency, competition, and capital forma-
tion’’; its failure to apprise itself, and hence
the public and the Congress, of the eco-
nomic consequences of a proposed regula-
tion makes promulgation of the rule arbi-
trary and capricious and not in accordance
with law.  5 U.S.C.A. § 706(2)(A); Securi-
ties Exchange Act of 1934, §§ 3(f),
23(a)(2), 15 U.S.C.A. §§ 78c(f), 78w(a)(2);
Investment Company Act of 1940, § 2(c),
15 U.S.C.A. § 80a–2(c).

3. Securities Regulation O3
Securities and Exchange Commission

(SEC) neglected its statutory obligation to
assess economic consequences of Ex-
change Act rule which required public
companies to provide shareholders with
information about, and their ability to vote
for, shareholder-nominated candidates for
the board of directors by not making tough
choices about which of competing esti-
mates regarding proxy contests was most
plausible or to hazard a guess as to which
was correct, and thus agency acted arbi-
trarily and capriciously.  5 U.S.C.A.
§ 706(2)(A); Securities Exchange Act of
1934, §§ 3(f), 23(a)(2), 15 U.S.C.A.
§§ 78c(f), 78w(a)(2); Investment Company
Act of 1940, § 2(c), 15 U.S.C.A. § 80a–2(c).

4. Securities Regulation O3
Securities and Exchange Commission

(SEC) relied upon insufficient empirical
data when it concluded that Exchange Act
rule which required public companies to
provide shareholders with information
about, and their ability to vote for, share-
holder-nominated candidates for board of
directors would improve board perform-
ance and increase shareholder value by
facilitating election of dissident sharehold-
er nominees, and thus agency acted arbi-

trarily and capriciously; agency completely
discounted numerous studies that reached
opposite result and agency discounted
costs of rule but not benefits.  5 U.S.C.A.
§ 706(2)(A); Securities Exchange Act of
1934, §§ 3(f), 23(a)(2), 15 U.S.C.A.
§§ 78c(f), 78w(a)(2); Investment Company
Act of 1940, § 2(c), 15 U.S.C.A. § 80a–2(c).

5. Securities Regulation O3
In promulgating Exchange Act rule

which required public companies to pro-
vide shareholders with information
about, and their ability to vote for,
shareholder-nominated candidates for
board of directors, Securities and Ex-
change Commission (SEC) acted arbi-
trarily and capriciously by not conduct-
ing serious evaluation of costs that could
be imposed upon companies from use of
rule by shareholders representing special
interests, particularly union and govern-
ment pension funds.  5 U.S.C.A.
§ 706(2)(A); Securities Exchange Act of
1934, §§ 3(f), 23(a)(2), 15 U.S.C.A.
§§ 78c(f), 78w(a)(2); Investment Compa-
ny Act of 1940, § 2(c), 15 U.S.C.A.
§ 80a–2(c).

6. Securities Regulation O3
In weighing costs and benefits of Ex-

change Act rule which required public
companies to provide shareholders with
information about, and their ability to vote
for, shareholder-nominated candidates for
board of directors, Securities and Ex-
change Commission (SEC) arbitrarily ig-
nored effect of final rule upon total num-
ber of election contests; adopting release
did not address whether and to what ex-
tent rule would take place of traditional
proxy contests and without that crucial
datum, Commission did not have any way
of knowing whether rule would facilitate
enough election contests to be of net bene-
fit.  5 U.S.C.A. § 706(2)(A); Securities Ex-
change Act of 1934, §§ 3(f), 23(a)(2), 15
U.S.C.A. §§ 78c(f), 78w(a)(2); Investment

Appendix A: Business Roundtable v. SEC
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Company Act of 1940, § 2(c), 15 U.S.C.A.
§ 80a–2(c).

7. Securities Regulation O3
Securities and Exchange Commission

(SEC) discussion of estimated frequency of
nominations under Exchange Act rule
which required public companies to pro-
vide shareholders with information about,
and their ability to vote for, shareholder-
nominated candidates for board of di-
rectors was internally inconsistent and
therefore arbitrary, where Commission an-
ticipated frequent use of rule when esti-
mating benefits but assumed infrequent
use when estimating costs.  5 U.S.C.A.
§ 706(2)(A); Securities Exchange Act of
1934, §§ 3(f), 23(a)(2), 15 U.S.C.A.
§§ 78c(f), 78w(a)(2); Investment Company
Act of 1940, § 2(c), 15 U.S.C.A. § 80a–2(c).

On Petition for Review of an Order of
the Securities & Exchange Commission.

Eugene Scalia argued the cause for peti-
tioners.  With him on the briefs were Amy
Goodman, Daniel J. Davis, and Robin S.
Conrad.  Amar D. Sarwal entered an ap-
pearance.

Steven A. Engel, Ruth S. Epstein, and
G. Eric Brunstad, Jr. were on the brief for
amici curiae Investment Company Insti-
tute and Independent Directors Council in
support of petitioners.

Shannon E. German was on the brief for
amicus curiae State of Delaware in support
of petitioners.

Randall W. Quinn, Assistant General
Counsel, Securities and Exchange Com-
mission, argued the cause for respondent.
With him on the brief were David M.
Becker, General Counsel, Jacob H. Still-
man, Solicitor, Michael A. Conley, Deputy
Solicitor, Michael L. Post, Senior Litiga-
tion Counsel, and Tracey A. Hardin, Sen-
ior Counsel.

Reuben A. Guttman was on the brief for
amici curiae Law Professors in support of
respondent.

Jeffrey A. Lamken, Christopher J.
Wright, Timothy J. Simeone, Peter Mixon,
and Robert M. McKenna, Attorney Gener-
al, Office of the Attorney for the State of
Washington, were on the brief for amici
curiae Council of Institutional Investors, et
al.

Before:  SENTELLE, Chief Judge,
GINSBURG and BROWN, Circuit Judges.

Opinion for the Court filed by Circuit
Judge GINSBURG.

GINSBURG, Circuit Judge:

The Business Roundtable and the
Chamber of Commerce of the United
States, each of which has corporate mem-
bers that issue publicly traded securities,
petition for review of Exchange Act Rule
14a–11.  The rule requires public compa-
nies to provide shareholders with informa-
tion about, and their ability to vote for,
shareholder-nominated candidates for the
board of directors.  The petitioners argue
the Securities and Exchange Commission
promulgated the rule in violation of the
Administrative Procedure Act, 5 U.S.C.
§ 551 et seq., because, among other rea-
sons, the Commission failed adequately to
consider the rule’s effect upon efficiency,
competition, and capital formation, as re-
quired by Section 3(f) of the Exchange Act
and Section 2(c) of the Investment Compa-
ny Act of 1940, codified at 15 U.S.C.
§§ 78c(f) and 80a–2(c), respectively.  For
these reasons and more, we grant the peti-
tion for review and vacate the rule.

I. Background

The proxy process is the principal
means by which shareholders of a publicly
traded corporation elect the company’s
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board of directors. Typically, incumbent
directors nominate a candidate for each
vacancy prior to the election, which is held
at the company’s annual meeting.  Before
the meeting the company puts information
about each nominee in the set of ‘‘proxy
materials’’—usually comprising a proxy
voting card and a proxy statement—it dis-
tributes to all shareholders.  The proxy
statement concerns voting procedures and
background information about the board’s
nominee(s);  the proxy card enables share-
holders to vote for or against the nomi-
nee(s) without attending the meeting.  A
shareholder who wishes to nominate a dif-
ferent candidate may separately file his
own proxy statement and solicit votes from
shareholders, thereby initiating a ‘‘proxy
contest.’’

Rule 14a–11 provides shareholders an
alternative path for nominating and elect-
ing directors.  Concerned the current pro-
cess impedes the expression of sharehold-
ers’ right under state corporation laws to
nominate and elect directors, the Commis-
sion proposed the rule, see Facilitating
Shareholder Director Nominations, 74
Fed.Reg. 29,024, 29,025–26 (2009) (herein-
after Proposing Release), and adopted it
with the goal of ensuring ‘‘the proxy pro-
cess functions, as nearly as possible, as a
replacement for an actual in-person meet-
ing of shareholders,’’ 75 Fed.Reg. 56,668,
56,670 (2010) (hereinafter Adopting Re-
lease).  After responding to public com-
ments, the Commission amended the pro-
posed rule and, by a vote of three to two,
adopted Rule 14a–11.  Id. at 56,677.  The
rule requires a company subject to the
Exchange Act proxy rules, including an
investment company (such as a mutual
fund) registered under the Investment
Company Act of 1940(ICA), to include in

its proxy materials ‘‘the name of a person
or persons nominated by a [qualifying]
shareholder or group of shareholders for
election to the board of directors.’’  Id. at
56,682–83, 56,782/3.

To use Rule 14a–11, a shareholder or
group of shareholders must have continu-
ously held ‘‘at least 3% of the voting power
of the company’s securities entitled to be
voted’’ for at least three years prior to the
date the nominating shareholder or group
submits notice of its intent to use the rule,
and must continue to own those securities
through the date of the annual meeting.
Id. at 56,674–75.  The nominating share-
holder or group must submit the notice,
which may include a statement of up to 500
words in support of each of its nominees,
to the Commission and to the company.
Id. at 56,675–76.  A company that receives
notice from an eligible shareholder or
group must include the proffered informa-
tion about the shareholder(s) and his nomi-
nee(s) in its proxy statement and include
the nominee(s) on the proxy voting card.
Id. at 56,676/1.

The Commission did place certain limita-
tions upon the application of Rule 14a–11.
The rule does not apply if applicable state
law or a company’s governing documents
‘‘prohibit shareholders from nominating a
candidate for election as a director.’’  Id.
at 56,674/3.  Nor may a shareholder use
Rule 14a–11 if he is holding the company’s
securities with the intent of effecting a
change of control of the company.  Id. at
56,675/1.  The company is not required to
include in its proxy materials more than
one shareholder nominee or the number of
nominees, if more than one, equal to 25
percent of the number of directors on the
board.  Id. at 56,675/2.*

* When several nominating shareholders are eli-
gible to use Rule 14a–11, ‘‘the nominating
shareholder or group with the highest per-

centage of the company’s voting power would
have its nominees included in the company’s
proxy materials.’’  75 Fed.Reg. at 56,675/2.
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The Commission concluded that Rule
14a–11 could create ‘‘potential benefits of
improved board and company performance
and shareholder value’’ sufficient to ‘‘justi-
fy [its] potential costs.’’  Id. at 56,761/1.
The agency rejected proposals to let each
company’s board or a majority of its share-
holders decide whether to incorporate
Rule 14a–11 in its bylaws, saying that ‘‘ex-
clusive reliance on private ordering under
State law would not be as effective and
efficient’’ in facilitating shareholders’ right
to nominate and elect directors.  Id. at
56,759–60.  The Commission also rejected
the suggestion it exclude investment com-
panies from Rule 14a–11.  Id. at 56,684/1.
The two Commissioners voting against the
rule faulted the Commission on both theo-
retical and empirical grounds.  See Com-
missioner Troy A. Paredes, Statement at
Open Meeting to Adopt the Final Rule
Regarding ‘‘Proxy Access’’ (Aug. 25, 2010),
available at http://www.sec.gov/news/
speech/2010/spch082510tap.htm;  Commis-
sioner Kathleen L. Casey, Statement at
Open Meeting to Adopt Amendments Re-
garding ‘‘Proxy Access’’ (Aug. 25, 2010),
available at http://www.sec.gov/news/
speech/2010/spch082510klc.htm (faulting
Commission for failing to act ‘‘on the basis
of empirical data and sound analysis’’).

The petitioners sought review in this
court in September 2010.  The Commis-
sion then stayed the final rule, which was
to have been effective on November 15,
pending the outcome of this case.

II. Analysis

[1] Under the APA, we will set aside
agency action that is ‘‘arbitrary, capricious,
an abuse of discretion, or otherwise not in
accordance with law.’’  5 U.S.C.
§ 706(2)(A).  We must assure ourselves
the agency has ‘‘examine[d] the relevant
data and articulate[d] a satisfactory expla-
nation for its action including a rational

connection between the facts found and the
choices made.’’  Motor Vehicle Mfrs. Ass’n
of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77
L.Ed.2d 443 (1983) (internal quotation
marks omitted).  The Commission also has
a ‘‘statutory obligation to determine as
best it can the economic implications of the
rule.’’  Chamber of Commerce v. SEC, 412
F.3d 133, 143 (D.C.Cir.2005).

[2] Indeed, the Commission has a
unique obligation to consider the effect of
a new rule upon ‘‘efficiency, competition,
and capital formation,’’ 15 U.S.C. §§ 78c(f),
78w(a)(2), 80a–2(c), and its failure to ‘‘ap-
prise itself—and hence the public and the
Congress—of the economic consequences
of a proposed regulation’’ makes promul-
gation of the rule arbitrary and capricious
and not in accordance with law.  Chamber
of Commerce, 412 F.3d at 144;  Pub. Citi-
zen v. Fed. Motor Carrier Safety Admin.,
374 F.3d 1209, 1216 (D.C.Cir.2004) (rule
was arbitrary and capricious because agen-
cy failed to consider a factor required by
statute).

[3] The petitioners argue the Commis-
sion acted arbitrarily and capriciously here
because it neglected its statutory responsi-
bility to determine the likely economic con-
sequences of Rule 14a–11 and to connect
those consequences to efficiency, competi-
tion, and capital formation.  They also
maintain the Commission’s decision to ap-
ply Rule 14a–11 to investment companies
is arbitrary and capricious.

We agree with the petitioners and hold
the Commission acted arbitrarily and ca-
priciously for having failed once again—as
it did most recently in American Equity
Investment Life Insurance Company v.
SEC, 613 F.3d 166, 167–68 (D.C.Cir.2010),
and before that in Chamber of Commerce,
412 F.3d at 136—adequately to assess the
economic effects of a new rule.  Here the
Commission inconsistently and opportunis-
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tically framed the costs and benefits of the
rule;  failed adequately to quantify the cer-
tain costs or to explain why those costs
could not be quantified;  neglected to sup-
port its predictive judgments;  contradict-
ed itself;  and failed to respond to substan-
tial problems raised by commenters.  For
these and other reasons, its decision to
apply the rule to investment companies
was also arbitrary.  Because we conclude
the Commission failed to justify Rule 14a–
11, we need not address the petitioners’
additional argument the Commission arbi-
trarily rejected proposed alternatives that
would have allowed shareholders of each
company to decide for that company
whether to adopt a mechanism for share-
holders’ nominees to get access to proxy
materials.

A. Consideration of Economic Conse-
quences

In the Adopting Release, the Commis-
sion predicted Rule 14a–11 would lead to
‘‘[d]irect cost savings’’ for shareholders in
part due to ‘‘reduced printing and postage
costs’’ and reduced expenditures for adver-
tising compared to those of a ‘‘traditional’’
proxy contest. 75 Fed.Reg. at 56,756/2.
The Commission also identified some in-
tangible, or at least less readily quantifia-
ble, benefits, principally that the rule ‘‘will
mitigate collective action and free-rider
concerns,’’ which can discourage a share-
holder from exercising his right to nomi-
nate a director in a traditional proxy con-
test, id., and ‘‘has the potential of creating
the benefit of improved board performance
and enhanced shareholder value,’’ id. at
56,761/1.  The Commission anticipated the
rule would also impose costs upon compa-
nies and shareholders related to ‘‘the prep-
aration of required disclosure, printing and
mailing TTT, and [to] additional solicita-
tions,’’ id. at 56,768/3, and could have ‘‘ad-
verse effects on company and board per-
formance,’’ id. at 56,764/3, for example, by

distracting management, id. at 56,765/1.
The Commission nonetheless concluded
the rule would promote the ‘‘efficiency of
the economy on the whole,’’ and the bene-
fits of the rule would ‘‘justify the costs’’ of
the rule.  Id. at 56,771/3.

The petitioners contend the Commission
neglected both to quantify the costs com-
panies would incur opposing shareholder
nominees and to substantiate the rule’s
predicted benefits.  They also argue the
Commission failed to consider the conse-
quences of union and state pension funds
using the rule and failed properly to evalu-
ate the frequency with which shareholders
would initiate election contests.

1. Consideration of Costs and Benefits

In the Adopting Release, the Commis-
sion recognized ‘‘company boards may be
motivated by the issues at stake to expend
significant resources to challenge share-
holder director nominees.’’  75 Fed.Reg. at
56,770/2.  Nonetheless, the Commission
believed a company’s solicitation and cam-
paign costs ‘‘may be limited by two fac-
tors’’:  first, ‘‘to the extent that the di-
rectors’ fiduciary duties prevent them from
using corporate funds to resist shareholder
director nominations for no good-faith cor-
porate purpose,’’ they may decide ‘‘simply
[to] include the shareholder director nomi-
nees TTT in the company’s proxy materi-
als’’;  and second, the ‘‘requisite ownership
threshold and holding period’’ would ‘‘limit
the number of shareholder director nomi-
nations that a board may receive, consider,
and possibly contest.’’  Id. at 56,770/2–3.

The petitioners object that the Commis-
sion failed to appreciate the intensity with
which issuers would oppose nominees and
arbitrarily dismissed the probability that
directors would conclude their fiduciary
duties required them to support their own
nominees.  The petitioners also argue it
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was arbitrary for the Commission not to
estimate the costs of solicitation and cam-
paigning that companies would incur to
oppose candidates nominated by share-
holders, which costs commenters expected
to be quite large.  The Chamber of Com-
merce submitted a comment predicting
boards would incur substantial expendi-
tures opposing shareholder nominees
through ‘‘significant media and public rela-
tions efforts, advertising TTT, mass mail-
ings, and other communication efforts, as
well as the hiring of outside advisors and
the expenditure of significant time and
effort by the company’s employees.’’  Id.
at 56,770/1.  It pointed out that in recent
proxy contests at larger companies costs
‘‘ranged from $14 million to $4 million’’ and
at smaller companies ‘‘from $3 million to
$800,000.’’  Id. In its brief the Commission
maintains it did consider the commenters’
estimates of the costs, but reasonably ex-
plained why those costs ‘‘may prove less
than these estimates.’’

We agree with the petitioners that the
Commission’s prediction directors might
choose not to oppose shareholder nomi-
nees had no basis beyond mere specula-
tion.  Although it is possible that a board,
consistent with its fiduciary duties, might
forgo expending resources to oppose a
shareholder nominee—for example, if it
believes the cost of opposition would ex-
ceed the cost to the company of the
board’s preferred candidate losing the
election, discounted by the probability of
that happening—the Commission has pre-
sented no evidence that such forbearance
is ever seen in practice.  To the contrary,
the American Bar Association Committee
on Federal Regulation of Securities com-
mented:

If the [shareholder] nominee is deter-
mined [by the board] not to be as ap-
propriate a candidate as those to be
nominated by the board’s independent
nominating committee TTT, then the

board will be compelled by its fiduciary
duty to make an appropriate effort to
oppose the nominee,

as boards now do in traditional proxy con-
tests.  Letter from Jeffrey W. Rubin,
Chair, Comm. on Fed. Regulation of Secs.,
Am. Bar Ass’n, to SEC 35 (August 31,
2009), available at http://www.sec.gov/
comments/s7–10–09/s71009–456.pdf.

The Commission’s second point, that the
required minimum amount and duration of
share ownership will limit the number of
directors nominated under the new rule, is
a reason to expect election contests to be
infrequent;  it says nothing about the
amount a company will spend on solicita-
tion and campaign costs when there is a
contested election.  Although the Commis-
sion acknowledged that companies may ex-
pend resources to oppose shareholder
nominees, see 75 Fed.Reg. at 56,770/2, it
did nothing to estimate and quantify the
costs it expected companies to incur;  nor
did it claim estimating those costs was not
possible, for empirical evidence about ex-
penditures in traditional proxy contests
was readily available.  Because the agency
failed to ‘‘make tough choices about which
of the competing estimates is most plausi-
ble, [or] to hazard a guess as to which is
correct,’’ Pub. Citizen, 374 F.3d at 1221,
we believe it neglected its statutory obli-
gation to assess the economic conse-
quences of its rule, see Chamber of Com-
merce, 412 F.3d at 143.

[4] The petitioners also maintain, and
we agree, the Commission relied upon in-
sufficient empirical data when it concluded
that Rule 14a–11 will improve board per-
formance and increase shareholder value
by facilitating the election of dissident
shareholder nominees.  See 75 Fed.Reg. at
56,761–62.  The Commission acknowledged
the numerous studies submitted by com-
menters that reached the opposite result.
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Id. at 56,762/2 & n. 924. One commenter,
for example, submitted an empirical study
showing that ‘‘when dissident directors win
board seats, those firms underperform
peers by 19 to 40% over the two years
following the proxy contest.’’  Elaine
Buckberg, NERA Econ. Consulting, &
Jonathan Macey, Yale Law School, Report
on Effects of Proposed SEC Rule 14a–11
on Efficiency, Competitiveness and Capital
Formation 9 (2009), available at www.
nera.com/upload/Buckberg Macey
Report FINAL.pdf. The Commission com-
pletely discounted those studies ‘‘because
of questions raised by subsequent studies,
limitations acknowledged by the studies’
authors, or [its] own concerns about the
studies’ methodology or scope.’’  75 Fed.
Reg. at 56,762–63 & n. 926–28.

The Commission instead relied exclu-
sively and heavily upon two relatively un-
persuasive studies, one concerning the ef-
fect of ‘‘hybrid boards’’ (which include
some dissident directors) and the other
concerning the effect of proxy contests in
general, upon shareholder value.  Id. at
56,762 & n. 921 (citing Chris Cernich et al.,
IRRC Inst. for Corporate Responsibility,
Effectiveness of Hybrid Boards (May
2009), available at www.irrcinstitute.org/
pdf/IRRC 05 09 EffectiveHybridBoards.
pdf, and J. Harold Mulherin & Annette B.
Poulsen, Proxy Contests & Corporate
Change:  Implications for Shareholder
Wealth, 47 J. Fin. Econ. 279 (1998)).  In-
deed, the Commission ‘‘recognize[d] the
limitations of the Cernich (2009) study,’’
and noted ‘‘its long-term findings on share-
holder value creation are difficult to inter-
pret.’’  Id. at 56,760/3 n. 911. In view of
the admittedly (and at best) ‘‘mixed’’ em-
pirical evidence, id. at 56,761/1, we think
the Commission has not sufficiently sup-
ported its conclusion that increasing the
potential for election of directors nominat-
ed by shareholders will result in improved
board and company performance and

shareholder value, id. at 56,761/1;  see id.
at 56,761/3.

Moreover, as petitioners point out, the
Commission discounted the costs of Rule
14a–11—but not the benefits—as a mere
artifact of the state law right of sharehold-
ers to elect directors.  For example, with
reference to the potential costs of Rule
14a–11, such as management distraction
and reduction in the time a board spends
‘‘on strategic and long-term thinking,’’ the
Commission thought it ‘‘important to note
that these costs are associated with the
traditional State law right to nominate and
elect directors, and are not costs incurred
for including shareholder nominees for di-
rector in the company’s proxy materials.’’
Id. at 56,765/1–2.  As we have said before,
this type of reasoning, which fails to view a
cost at the margin, is illogical and, in an
economic analysis, unacceptable.  See
Chamber of Commerce, 412 F.3d at 143
(rejecting Commission’s argument that
rule would not create ‘‘costs associated
with the hiring of staff because boards
typically have this authority under state
law,’’ and assuming that ‘‘whether a board
is authorized by law to hire additional staff
in no way bears upon’’ the question wheth-
er the rule would ‘‘in fact cause the fund to
incur additional staffing costs’’).

2. Shareholders with Special Interests

[5] The petitioners next argue the
Commission acted arbitrarily and capri-
ciously by ‘‘entirely fail[ing] to consider an
important aspect of the problem,’’ Motor
Vehicle Mfrs. Ass’n, 463 U.S. at 43, 103
S.Ct. 2856, to wit, how union and state
pension funds might use Rule 14a–11.
Commenters expressed concern that these
employee benefit funds would impose costs
upon companies by using Rule 14a–11 as
leverage to gain concessions, such as addi-
tional benefits for unionized employees,
unrelated to shareholder value.  The Com-
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mission insists it did consider this problem,
albeit not in haec verba, along the way to
its conclusion that ‘‘the totality of the evi-
dence and economic theory’’ both indicate
the rule ‘‘has the potential of creating the
benefit of improved board performance
and enhanced shareholder value.’’ 75 Fed.
Reg. at 56,761/1.  Specifically, the Com-
mission recognized ‘‘companies could be
negatively affected if shareholders use the
new rules to promote their narrow inter-
ests at the expense of other shareholders,’’
id. at 56,772/3, but reasoned these poten-
tial costs ‘‘may be limited’’ because the
ownership and holding requirements would
‘‘allow the use of the rule by only holders
who demonstrated a significant, long-term
commitment to the company,’’ id. at 56,-
766/3, and who would therefore be less
likely to act in a way that would diminish
shareholder value.  The Commission also
noted costs may be limited because other
shareholders may be alerted, through the
disclosure requirements, ‘‘to the narrow
interests of the nominating shareholder.’’
Id.

The petitioners also contend the Com-
mission failed to respond to the costs com-
panies would incur even when a sharehold-
er nominee is not ultimately elected.
These costs may be incurred either by a
board succumbing to the demands, unre-
lated to increasing value, of a special inter-
est shareholder threatening to nominate a
director, or by opposing and defeating
such nominee(s).  The Commission did not
completely ignore these potential costs,
but neither did it adequately address
them.

Notwithstanding the ownership and
holding requirements, there is good reason
to believe institutional investors with spe-
cial interests will be able to use the rule
and, as more than one commenter noted,
‘‘public and union pension funds’’ are the
institutional investors ‘‘most likely to make

use of proxy access.’’  Letter from Jona-
than D. Urick, Analyst, Council of Institu-
tional Investors, to SEC 2 (January 14,
2010), available at http://www.cii.org/User
Files/file/resource% 20center/correspon-
dence/2010/1–14–10% 20Proxy% 20Ac-
cess% 20Comment% 20Letter.pdf. None-
theless, the Commission failed to respond
to comments arguing that investors with a
special interest, such as unions and state
and local governments whose interests in
jobs may well be greater than their inter-
est in share value, can be expected to
pursue self-interested objectives rather
than the goal of maximizing shareholder
value, and will likely cause companies to
incur costs even when their nominee is
unlikely to be elected.  See, e.g., Detailed
Comments of Business Roundtable on the
Proposed Election Contest Rules and the
Proposed Amendment to the Shareholder
Proposal Rules 102 (August 17, 2009),
available at http://businessroundtable.org/
uploads/hearings-letters/downloads/BRT
Comment Letter to SEC on File No S
7–10–09.pdf (‘‘ ‘state governments and la-
bor unions TTT often appear to be driven
by concerns other than a desire to increase
the economic performance of the compa-
nies in which they invest’ ’’ (quoting Leo E.
Strine, Jr., Toward a True Corporate Re-
public:  A Traditionalist Response to Beb-
chuk’s Solution for Improving Corporate
America, 119 Harv. L.Rev. 1759, 1765
(2006))).  By ducking serious evaluation of
the costs that could be imposed upon com-
panies from use of the rule by sharehold-
ers representing special interests, particu-
larly union and government pension funds,
we think the Commission acted arbitrarily.

3. Frequency of Election Contests

[6] In the Proposing Release, the
Commission estimated 269 companies per
year, comprising 208 companies reporting
under the Exchange Act and 61 registered
investment companies, would receive nomi-
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nations pursuant to Rule 14a–11.  74 Fed.
Reg. at 29,064/1.  In the Adopting Re-
lease, however, the Commission reduced
that estimate to 51, comprising only 45
reporting companies and 6 investment
companies, in view of ‘‘the additional eligi-
bility requirements’’ the Commission
adopted in the final version of Rule 14a–11.
75 Fed.Reg. at 56,743/3–56,744/1.  (As
originally proposed, Rule 14a–11 would
have required a nominating shareholder to
have held the securities for only one year
rather than the three years required in the
final rule.  See id. at 56,755/1.)  In revis-
ing its estimate, the Commission also new-
ly relied upon ‘‘[t]he number of contested
elections and board-related shareholder
proposals’’ in a recent year, which it be-
lieved was ‘‘a better indicator of how many
shareholders might submit a nomination’’
than were the data upon which it had
based its estimate in the Proposing Re-
lease.  Id. at 56,743/3.

The petitioners argue the Commission’s
revised estimate unreasonably departs
from the estimate used in the Proposing
Release, conflicts with its assertion the
rule facilitates elections contests, and un-
dermines its reliance upon frequent use of
Rule 14a–11 to estimate the amount by
which shareholders will benefit from ‘‘di-
rect printing and mailing cost savings,’’ id.
at 56,756 & n. 872. The petitioners also
contend the estimate is inconsistent with
the Commission’s prediction shareholders
will initiate 147 proposals per year under
Rule 14a–8, a rule not challenged here.**
See id. at 56,677/2.

The Commission was not unreasonable
in predicting investors will use Rule 14a–
11 less frequently than traditional proxy
contests have been used in the past.  As
Commission counsel pointed out at oral

argument, there would still be some tradi-
tional proxy contests;  the total number of
efforts by shareholders to nominate and
elect directors will surely be greater when
shareholders have two paths rather than
one open to them.  In any event, the final
estimated frequency (51) with which share-
holders will use Rule 14a–11 does not
clearly conflict with the higher estimate in
the Proposing Release (269), or the esti-
mate of proposals under Rule 14a–8 (147),
both of which were based upon looser eligi-
bility standards.

In weighing the rule’s costs and bene-
fits, however, the Commission arbitrarily
ignored the effect of the final rule upon the
total number of election contests.  That is,
the Adopting Release does not address
whether and to what extent Rule 14a–11
will take the place of traditional proxy
contests.  Cf. 75 Fed.Reg. at 56,772/2.
Without this crucial datum, the Commis-
sion has no way of knowing whether the
rule will facilitate enough election contests
to be of net benefit.  See id. at 56,761/1
(anticipating ‘‘beneficial effects’’ because
rule will ‘‘mak[e] election contests a more
plausible avenue for shareholders to par-
ticipate in the governance of their compa-
ny’’).

[7] We also agree with the petitioners
that the Commission’s discussion of the
estimated frequency of nominations under
Rule 14a–11 is internally inconsistent and
therefore arbitrary.  In discussing its ben-
efits, the Commission predicted nominat-
ing shareholders would realize ‘‘[d]irect
cost savings’’ from not having to print or
mail their own proxy materials.  Id. at
56,756/2.  These savings would ‘‘remove a
disincentive for shareholders to submit
their own director nominations’’ and other-

** The Commission simultaneously amended
Rule 14a–8 to prevent companies from ex-
cluding from their proxy materials sharehold-

er proposals to establish a procedure for
shareholders to nominate directors.  See 75
Fed.Reg. at 56,670/2.
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wise facilitate election contests.  Id. The
Commission then cited comment letters
predicting the number of elections contest-
ed under Rule 14a–11 would be quite high.
See id. at 56,756/3 n. 872. One of the
comments reported, based upon the pro-
posed rule and a survey of directors, that
approximately 15 percent of all companies
with shares listed on exchanges, that is,
‘‘hundreds’’ of public companies, expected
a shareholder or group of shareholders to
nominate a director using the new rule.
Letter from Kenneth L. Altman, Presi-
dent, The Altman Group, Inc., to SEC 3
(January 19, 2010), available at http://
www.sec.gov/comments/s7–10–09/s71009–
605.pdf. Thus, the Commission anticipated
frequent use of Rule 14a–11 when estimat-
ing benefits, but assumed infrequent use
when estimating costs.  See, e.g., supra at
1150 (SEC asserted solicitation and cam-
paign costs would be minimized because of
limited use of the rule).

B. Application of the Rule to Investment
Companies

Because the rule is arbitrary and capri-
cious on its face, it is assuredly invalid as
applied specifically to investment compa-
nies.  Lest the Commission on remand
apply to investment companies a newly
justified version of the rule, however, only
to be met in court again by valid objec-
tions, we think it prudent to take up the
more serious of the concerns posed by
investment companies but left unaddressed
by the Commission.

Investment companies, such as mutual
funds, pool investors’ assets to purchase
securities and other financial instruments.
They are subject to different require-
ments, providing protections for share-
holders not applicable to publicly traded
stock companies.  See 75 Fed.Reg. at 56,-
684/2.  For example, the ICA requires
shareholders’ approval of certain key deci-

sions.  See 15 U.S.C. § 80a–13(a) (majority
vote needed to change fund’s ‘‘subclassifi-
cation,’’ i.e., among open-end, closed-end,
or diversified).

One ‘‘investment adviser’’ typically man-
ages a family of mutual funds, known as a
‘‘complex.’’  The boards of the funds in a
complex are generally organized in one of
two ways:  Either there is a ‘‘unitary
board,’’ comprising one group of directors
who sit as the board of every fund in the
complex, or there are ‘‘cluster boards,’’
comprising two or more groups of di-
rectors, with each group overseeing a dif-
ferent set of funds within the complex.  A
recent survey showed 81 percent of re-
sponding complexes have a unitary board
and 15 percent a cluster structure.  In
either case, boards typically address the
business of multiple funds in a single meet-
ing.

We agree with the petitioners and amici
curiae, the Investment Company Institute
and Independent Directors Council, that
the Commission failed adequately to ad-
dress whether the regulatory require-
ments of the ICA reduce the need for, and
hence the benefit to be had from, proxy
access for shareholders of investment com-
panies, and whether the rule would impose
greater costs upon investment companies
by disrupting the structure of their gover-
nance. Although the Commission acknowl-
edged the significant degree of ‘‘regulatory
protection’’ provided by the ICA, it did
almost nothing to explain why the rule
would nonetheless yield the same benefits
for shareholders of investment companies
as it would for shareholders of operating
companies.  For example, the Commission
justified applying Rule 14a–11 to invest-
ment companies in part on the ground that
‘‘investment company boards TTT have sig-
nificant responsibilities in protecting
shareholder interests, such as the approval
of advisory contracts,’’ 75 Fed.Reg. at 56,-
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684/1–2, but did not consider that the ICA
already requires shareholder approval of
advisory contracts.  See 15 U.S.C. § 80a–
15(a).  Cf. Am. Equity, 613 F.3d at 178–79
(SEC’s analysis was ‘‘incomplete because it
fail[ed] to determine whether, under the
existing regime, sufficient protections ex-
isted’’ to advance the stated benefits of the
rule and to promote efficiency).

The Commission also failed to deal with
the concern that Rule 14a–11 will impose
greater costs upon investment companies
by disrupting the unitary and cluster
board structures with the introduction of
shareholder-nominated directors who sit
on the board of a single fund, thereby
requiring multiple, separate board meet-
ings and making governance less efficient.
See, e.g., Letter from Jeffrey W. Rubin,
Chair, Comm. on Fed. Regulation of Secs.,
Am. Bar Ass’n, to SEC 61–62 (August 31,
2009), available at http://www.sec.gov/
comments/s7–10–09/s71009–456.pdf (pre-
dicting application of rule to investment
companies will ‘‘eliminat[e] any benefit to
the ‘cluster board’ structure,’’ which struc-
ture ‘‘creates[s] many efficiencies, such as
concurrent meetings among several or
many different investment companies that
have similar interests, issues and econo-
mies of scale that result from being part of
a family of funds’’).  The Commission ac-
knowledged ‘‘the election of a shareholder
director nominee may TTT increase costs
and potentially decrease the efficiency of
the boards.’’  75 Fed.Reg. at 56,684/3.
Nonetheless, it did not consider these as
incremental costs of the rule because it
erroneously attributed them to ‘‘the State
law right to nominate and elect directors,’’
perhaps a necessary but not a sufficient
cause, and dismissed them with the conclu-
sory assertion that the ‘‘policy goals and
the benefits of the rule justify these costs.’’
Id.

The Commission did acknowledge that it
believed costs would be lower for invest-
ment companies because their sharehold-
ers are mostly retail investors;  would be
less likely to meet the three-year holding
requirement;  and would have fewer oppor-
tunities to use the rule because some in-
vestment companies may under state law
elect not to hold annual meetings.  Id. at
56,685/1.  It also determined disruptions to
unitary and cluster boards could be miti-
gated through the use of confidentiality
agreements ‘‘in order to preserve the sta-
tus of confidential information regarding
the fund complex.’’  Id.

These observations do not adequately
address the probability the rule will be of
no net benefit as applied to investment
companies.  First, the Commission failed
to consider that less frequent use of the
rule by shareholders of investment compa-
nies also reduces the expected benefits of
the rule.  Second, the Commission’s asser-
tion that confidentiality agreements could
meaningfully reduce costs is an ipse dixit,
without any evidentiary support and unre-
sponsive to the contrary claim of invest-
ment companies that confidentiality agree-
ments would be no solution because the
shareholder-nominated director would
have no fiduciary duty to other funds in
the complex and, in any event, could not be
‘‘legally obliged’’ to enter into a confiden-
tiality agreement.

Finally, the Commission observed that
‘‘any increased costs and decreased effi-
ciency of an investment company’s board
as a result of the fund complex no longer
having a unitary or cluster board would
occur, if at all, only in the event that
investment company shareholders elect the
shareholder nominee.’’  Id. at 56,684/3.
The Commission’s point was that share-
holders might benefit from getting proxy
materials ‘‘making [them] aware of the
company’s views on the perceived benefits
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of a unitary or cluster board and the po-
tential for increased costs and decreased
efficiency if the shareholder nominees are
elected.’’  Id. at 56,684–85.  And so they
might, but this rationale is tantamount to
saying the saving grace of the rule is that
it will not entail costs if it is not used, or at
least not used successfully to elect a di-
rector.  That is an unutterably mindless
reason for applying the rule to investment
companies.

III. Conclusion

For the foregoing reasons, we hold the
Commission was arbitrary and capricious
in promulgating Rule 14a–11.  According-
ly, we have no occasion to address the
petitioners’ First Amendment challenge to
the rule.  The petition is granted and the
rule is hereby

Vacated.

,

  

Janet Gurley KATZ, Petitioner

v.

SECURITIES and EXCHANGE
COMMISSION, Respondent.

No. 10–1068.

United States Court of Appeals,
District of Columbia Circuit.

Argued Jan. 14, 2011.

Decided Aug. 5, 2011.

Background:  Former registered repre-
sentative of securities firm registered with
New York Stock Exchange (NYSE) peti-
tioned for review of order of Securities and
Exchange Commission (SEC), 2010 WL

358737, sustaining a disciplinary proceed-
ing against her by NYSE.

Holdings:  The Court of Appeals, Garland,
Circuit Judge, held that:

(1) representative was on notice of
charges against she would have to de-
fend in administrative proceeding;

(2) SEC’s determination that representa-
tive misappropriated funds from three
of her customers’ accounts was sup-
ported by substantial evidence;

(3) SEC’s determination that representa-
tive caused her firm’s books and rec-
ords to be inaccurate, in violation of
NYSE rules and Securities Exchange
Act (SEA), was supported by substan-
tial evidence; and

(4) SEC’s determination that she made
unsuitable investment recommenda-
tions was supported by substantial evi-
dence.

Petition denied.

1. Securities Regulation O40.14(2)
Former registered representative was

on notice of conduct against which she
would have to defend in disciplinary pro-
ceeding brought against her by New York
Stock Exchange (NYSE); NYSE used ac-
count statements, which representative
conceded were false, as evidence to sup-
port charge that representative’s oral
statements to customer about his account
balances were also false, and representa-
tive was fully on notice that Securities and
Exchange Commission (SEC), in conduct-
ing review of NYSE proceeding, would use
account statements for that evidentiary
purpose.

2. Securities Regulation O40.14(2)
Determination of Securities and Ex-

change Commission (SEC), in sustaining
disciplinary action brought by New York
Stock Exchange (NYSE) against former
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THE CONSUMER FINANCIAL PROTECTION BUREAU: 
AN INTRODUCTION 
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n the wake of the financial crisis of 2008, Congress undertook a major overhaul of 
financial regulation, culminating in the Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010.  The Dodd-Frank Act covers an incredibly wide 
range of financial regulatory issues, from systemic risk to debit card swipe fee 

regulation, but perhaps the most important and certainly most immediately tangible 
reform was the creation of the Consumer Financial Protection Bureau (CFPB).  The 
CFPB is an independent bureau housed within the Board of Governors of the Federal 
Reserve (the “Fed”), itself an independent regulatory agency.  The CFPB has a wide 
regulatory ambit with rulemaking, supervision, and enforcement authority over nearly 
all firms involved in consumer financial services, irrespective of their particular legal 
form.  This paper is meant to provide a brief legal and political overview of the CFPB, 
explaining its history, power, structures, and on-going politics for a legal audience. 
 

I.  HISTORY AND POLICY BEHIND THE CFPB 
 
A.  CONSUMER FINANCE REGULATION BEFORE THE CFPB 

Consumers use a wide range of financial products and services in order to 
transact and manage risks in their lives.  They use these products and services to pay for 
purchases and otherwise transfer value (payments); to advance funds from the present 
to the future (savings and investment); to advance funds from the future to today 
(borrowing); and to manage risks (insurance).1  A wide variety of entities either supply 
consumers with products that perform these functions or advise consumers on which 
products to use.   

Prior to the New Deal, the consumer finance business was run almost entirely 
through state-law entities:  individuals, state-chartered banks, thrifts, credit unions, 
finance companies, insurance companies, and retailers. 2   The federal government 
played almost no role in consumer protection in the financial arena.  Instead, consumer 
protection in general, including in financial services, was part of the general police 
power of the states.   

                                                 
† Bruce W. Nichols Visiting Professor of Law, Harvard Law School; Professor of Law, Georgetown 

University Law Center.  Professor Levitin serves on the CFPB’s Consumer Advisory Board, but the views 
expressed here are his own.   Thank you to Justin Horton for outstanding research assistance.  

1 Peter Tufano, Consumer Finance, 1 ANN. REV. FIN. ECON. 227 (2009).  
2 The sole exception prior to the New Deal were national banks, which played a relatively minor 

role as direct consumer finance lenders.  Commercial banks (state and federally chartered) provided only 
1% of consumer installment credit in 1929 and less than 7% even as late as 1938.  DUNCAN MCC. 
HOLTHAUSEN ET AL., THE VOLUME OF CONSUMER INSTALLMENT CREDIT, 1929-1938 98 (1940).  Instead, 
national banks’ importance in consumer finance was as lenders to consumer finance companies.  JOHN M. 
CHAPMAN ET AL., COMMERCIAL BANKS AND CONSUMER INSTALLMENT CREDIT 21, 193 (1940).     

I 
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Pre-New Deal state regulation of consumer finance took three main forms.  First, 
state tort and contract law provided protections against fraud, misrepresentation, and 
other forms of unfair dealing.  Second, every state had a usury statute that limited the 
maximum legal rate of interest for certain types of borrowing transactions. And third, 
state law often restricted the types of products that state-chartered financial institutions 
were permitted to offer. While these restrictions often had consumer protection 
benefits, they were designed first and foremost to protect the solvency of financial 
institutions by limiting the types of risks they could assume. Enforcement of consumer 
finance regulation was primarily a private affair, although usury was sometimes a 
criminal matter.   

The institutional and regulatory framework for consumer finance began to 
change during the New Deal and World War II, with the federal government assuming 
an increasingly important role. Federal charters became available for new types of 
financial institutions3 and the federal government got into the business of insuring or 
guaranteeing deposits and mortgage loans and then later the business of making or 
guaranteeing student loans.4  With chartering and insurance came federal regulation, 
sometimes preempting state regulation, sometimes co-existing with it.  At first this 
federal regulation was, like state financial institution regulation, aimed primarily at 
ensuring the solvency of federally chartered or insured institutions.   

For example, restrictions on the rate of interest federally-insured banks could pay 
on deposits was aimed at preventing bank failures. 5   While bank failures harmed 
consumers, the main policy concern was not the plight of individual depositors so much 
as the systemic effect of bank failures because of contraction of the monetary supply.6   
To be sure, deposit insurance also had an important collateral effect of consumer 
protection.  Similarly, the federal government’s intervention in housing finance was 
deliberately aimed at fostering the use of long-term, amortized mortgages because of 
their macroeconomic stability benefits. 7  These stability benefits were the aggregate 
result of the individual consumer protection benefits from these mortgages.  Ultimately, 

                                                 
3 Home Owners’ Loan Act of 1933, Pub. L. No. 73-43, § 5, 48 Stat. 128, 132 (1933) (current version 

at 12 U.S.C. § 1461 et seq. (2006)) (creating federal thrift charter); Federal Credit Union Act, Pub. L. No. 
73-467, § 4, 48 Stat. 1216, 1217 (1934) (current version at 12 U.S.C. § 1751 et seq. (2006)) (creating federal 
credit union charter).  

4 Banking Act of 1933, Pub. L. No. 73-66, § 8, 48 Stat. 162, 168 (1933) (current version at 12 U.S.C. 
§ 1811 et seq. (2006)) (creating federal deposit insurance); National Housing Act, Pub. L. No. 73-479, § 
402, 48 Stat. 1246, 1256 (1934) (current version at 12 U.S.C. § 1701 et seq. (2006)) (creating Federal 
Savings and Loan Insurance Corporation); Servicemen’s Readjustment Act of 1944, Pub. L. No. 78-346, §§ 
500-505, 58 Stat. 284, 292-93 (1944) (current version in scattered sections of 38 U.S.C. (2006)) (Veterans 
Administration mortgage loan guarantees); National Defense Education Act of 1958, Pub. L. No. 85-864, 
§§ 201-209, 72 Stat. 1580, 1583-87 (1958) (first federal direct student loan program).  

5 See Banking Act of 1933, Pub. L. No. 73-66, § 11, 48 Stat. 162, 181 (1933) (codified at 12 U.S.C. § 
371a (2006)) (prohibiting payment of interest on demand deposits by Federal Reserve System member 
banks), repealed by the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-
203, § 627(a)(1), 124 Stat. 1640 (2010) (effective July 21, 2011 per § 627(b)) [hereinafter Dodd-Frank Act]; 
Regulation Q, 12 C.F.R. § 217 (1979), repealed 76 Fed. Reg. 42,015, 42,020 (July 18, 2011).   

6  Carter H. Golembe, The Deposit Insurance Legislation of 1933: An Examination of Its 
Antecedents and its Purposes, 75 POL. SCI. Q. 181, 193 (1960). 

7 See Adam J. Levitin & Susan M. Wachter, The Public Option in Housing Finance, 46 U.C. DAVIS 
L. REV. (forthcoming 2013).  
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though, the protection of individual consumers was not a feature of New Deal financial 
regulation.   

World War II saw further federal involvement in the regulation of consumer 
credit.  This was done explicitly for purposes of furthering the war effort.8  These 
regulations, which existed with minor interruptions until 1952, were aimed at reducing 
consumer demand so that war production would not have to compete with private 
consumption.  While there were collateral consumer protection benefits from reducing 
the availability of credit, the policy goal was otherwise.  

Starting in 1938, the Federal Trade Commission began to have authority to 
proscribe “unfair or deceptive acts or practices” (UDAP). 9   The FTC’s jurisdiction 
extended to retail and non-bank credit, which was quite common at the time.  Banks, 
however, were explicitly exempted from the FTC’s new authority. 10  Prior to 1975, 
federally-chartered and federally-insured financial institutions were not subject to 
federal prohibitions on unfair and deceptive acts and practices.11  In practice, however, 
federal bank regulators had a great deal of moral suasion power to affect federally-
chartered or insured banks’ behavior, and federal bank regulators did have the power to 
take away federally-chartered banks’ charters.  Moreover, starting in 1966, federal bank 
regulators had the power to order banks to cease and desist from “unsafe and unsound 
practices.”12  

                                                 
8 Soldiers’ and Sailors’ Civil Relief Act of 1940, Pub. L. No. 76-861, 54 Stat. 1178, as amended by 

Soldiers’ and Sailors’ Civil Relief Act Amendments of 1942, Pub. L. No. 77-732, 56 Stat. 769 (1942) 
(restricting debt collection against military servicemembers, their dependents, guarantors and sureties 
and capping interest on their debts at 6%); Exec. Order No. 8843, 6 Fed. Reg. 4035 (Aug. 13, 1941) 
(authorizing Federal Reserve to regulate consumer credit in order to suppress consumer demand for 
durables the production of which would claim resources needed for national defense); Regulation W: 
Consumer Credit, 27 FED. RESERVE BULL. 840 (1941) (regulating maturity terms and loan-to-value ratio 
for various types of installment credit); superseded by Joint Res. of Aug. 8, 1947, Pub. L. No. 80-386, 61 
Stat. 921 (1947) (setting Nov. 1, 1947, expiration date for Regulation W), Statement by the President Upon 
Approving Resolution Continuing Regulation of Consumer Credit, PUB. PAPERS 379 (Aug. 8, 1947) 
(signing statement indicating President’s preference for indefinite continuation of Regulation W and 
urging lenders to “avoid undue relaxation of terms”); reauthorized by Joint Res. of Aug. 16, 1948, Pub. L. 
No. 80-905, 62. Stat. 1291 (1948) (sunset on June 30, 1949); reauthorized by Defense Production Act of 
1950, Pub. L. No. 81-774, §§ 601-05, 64 Stat. 798, 812-15 (1950) (sunset on June 30, 1951), reapplied, 36 
FED. RESERVE BULL. 1177 (1950); extended by Joint Res. of June 30, 1951, Pub. L. No. 82-69, 65 Stat. 110 
(1951) (extending sunset to July 31, 1951); further extended and amended by Defense Production Act 
Amendments of 1951, Pub. L. No. 82-96, §§ 106, 111, 65 Stat. 131, 137-38, 144 (1951) (sunset on June 30, 
1952); discontinued by regulation, 38 FED. RESERVE BULL. 497 (1952); repealed by Defense Production 
Act Amendments of 1952, Pub. L. No. 82-429, § 116, 66 Stat. 296, 305 (1952).  

9 Wheeler-Lea Act of 1938, Pub. L. No. 75-447, § 2, 52 Stat. 111, 111 (1938) (codified at 15 U.S.C. § 
45) [hereinafter Wheeler-Lea Act].  The FTC had already been experimenting with using its “unfair 
competition” power to address some of the issues covered by its UDAP power.  See Legislation, The 
Federal Trade Commission Act of 1938, 39 COLUM. L. REV. 259, 260 (1939).  

10 Wheeler-Lea Act of 1938, Pub. L. No. 75-447, § 3, 52 Stat. 111, 111 (1938). 
11 Magnusson-Moss Warranty Act, Pub. L. No. 93-637, § 202, 88 Stat. 2183, 2196 (1975) (codified 

at 15 U.S.C. § 57a(f) (2006)), amended by the Dodd-Frank Act, Pub. L. No. 111-203, § 1100H, 124 Stat. 
2094, 2113 (2010).  Every state eventually adopted “Little FTC Acts” that included UDAP provisions of 
various sorts.  Henry N. Butler & Jason S. Johnston, Reforming State Consumer Protection Liability: An 
Economic Approach, 2010 COLUM. BUS. L. REV. 1, 12-13 (2010). 

12 Financial Institutions Supervisory Act of 1966, Pub. L. No. 89-695, §§ 101, 102, 202, 80 Stat. 
1028, 1028-53 (1966) (codified in scattered sections of 12 U.S.C. (2006)).   
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The federal government began to play an increasingly large role in the regulation 
of key areas of consumer finance starting with the landmark Consumer Credit 
Protection Act of 1968.13  Since then, the federal government has played a major or 
exclusive regulatory role for consumer payments, consumer lending, bank deposits, debt 
collection and credit reporting, consumer goods warranties, and various associated 
areas, such as certain types of insurance or interstate sales. 

Prior to the creation of the CFPB, federal responsibility for consumer financial 
protection was divided among a large number of regulatory agencies.  Some of these 
agencies had the ability to promulgate regulations, some also exercised supervisory 
authority over financial institutions, and some only enforced existing regulations. 
Sometimes authority was over a class of institutions, and sometimes it was over a 
particular type of product.  

Thus, responsibility for consumer protection was split among the:  

• Office of the Comptroller of the Currency (national banks, federally-chartered 
branches, agencies of foreign banks); 

• Office of Thrift Supervision (federal thrifts and thrift holding companies);  
• National Credit Union Administration (federal credit unions and federally-insured 

state credit unions); 
• Federal Reserve Board (bank holding companies, state-chartered member banks, 

nonblank subsidiaries of bank holding companies, Edge and agreement 
corporations, branches and agencies of foreign banking organizations operating in 
the United States and their parent banks and some aspects of checks and electronic 
payment systems); 

• Federal Deposit Insurance Corporation (state-charted insured banks and insured 
branches of foreign banks);  

• Federal Housing Finance Agency (the mortgage industry in general through Federal 
Home Loan Banks, Fannie Mae and Freddie Mac);  

• The Department of Housing and Urban Development (real estate settlement 
procedures and FHA-insured mortgage loans);  

• Veterans Administration (now the Department of Veterans Affairs) (VA-guaranteed 
mortgage loans);  

• Internal Revenue Service (tax preparers);  
• Federal Trade Commission (non-banks, including debt collectors);  
• Department of Defense (payday lending to active duty military and their family 

members); and  
• Department of Justice (residual anti-fraud authority).   

This poorly coordinated federal regulatory mélange co-existed uneasily with state 
regulation and enforcement by state attorneys general and state bank regulators, as well 
as private litigation.  States, however, were increasingly excluded from consumer 
financial services regulation because of federal preemption, with the preempted state 
protections rarely replaced with equivalent federal protections. 

                                                 
13 Pub. L. No. 90-321, 82 Stat. 146 (1968) (codified in scattered sections of 15 and 18 U.S.C. 

(2006)). 
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By the 2000s, problems with the consumer financial protection regime were 
beginning to show.  Consumer complaints about credit card and payday lenders were 
rampant; consumer bankruptcy filings, a barometer of household financial health, were 
steadily rising; and an alarming shift had occurred in mortgage finance toward riskier, 
exotic products.  While federal regulators were well aware of these changes,14 they did 
little to prevent them, even when directed to do so by Congress.15  To the contrary, some 
federal bank regulators engaged in an aggressive campaign to preempt state laws that 
would have restricted more aggressive forms of lending.16 

 

B.  PROBLEMS WITH THE REGULATORY ARCHITECTURE  

The pre-CFPB consumer financial protection regime had four major structural 
flaws:  

1. consumer protection was an “orphan” mission, that is it had no regulatory “home” 
in any single agency;  

2. consumer protection was often subordinated to regulatory concerns about bank 
profitability;  

3. the lack of regulatory expertise in consumer financial issues; and  

4. the diffusion of regulatory responsibility created regulatory arbitrage 
opportunities that fueled a race to the bottom.   

1. Consumer Protection as an Orphan Mission 

Pre-CFPB, the regulatory consumer financial protection role was fractured 
among multiple agencies on both the federal and state level.  This created a number of 
regulatory problems. First, it made consumer protection an orphan mission. Because no 
agency had an exclusive role of consumer protection in financial services, there was a 
dangerous tendency for consumer protection to fall between the cracks. Only one agency, 
the Federal Trade Commission, had consumer protection as its primary role. The FTC, 
however, had very limited jurisdiction in financial services—it did not have authority 
over federally-chartered or insured banks, thrifts or credit unions. This left only bit 
players in financial services within the FTC’s regulatory ken. Because consumer 
protection was everyone’s responsibility, it became no one’s responsibility, and 
accountability and performance suffered therewith.  

2. Consumer Protection Subordinated to Regulatory Concerns About Bank 
Profitability 

                                                 
14 See, e.g., Remarks by Julie L. Williams, Acting Comptroller of the Currency, Before the BAI 

National Loan Review Conference, New Orleans, LA, Mar. 21, 2005, available at 
http://www2.occ.gov/news-issuances/speeches/2005/pub-speech-2005-34.pdf.  

15 KATHLEEN C. ENGEL & PATRICIA A. MCCOY, THE SUBPRIME VIRUS: RECKLESS CREDIT, REGULATORY 
FAILURE, AND NEXT STEPS 194-96 (2011) (detailing the Federal Reserve Board’s failure to adopt mandated 
regulations under the Home Owners Equity Protection Act).   

16 See, e.g., Arthur E. Wilmarth, Jr., The OCC’s Preemption Rules Exceed the Agency’s Authority 
and Present a Serious Threat to the Dual Banking System and Consumer Protection, 23 ANN. REV. 
BANKING & FIN. L. 225 (2004); ENGEL & MCCOY, supra note 15, at 157-87 (detailing deregulation via 
preemption and lack of enforcement in housing market).  
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The leading entities in the consumer finance system are banks, frequently with 
federal charters.  Federal banking regulators—the Federal Reserve Board, FDIC, NCUA, 
OCC, and OTS—all had consumer financial protection responsibilities for the particular 
types of entities they regulated.  Consumer financial protection, however, was not their 
only or even primary mission.  Instead, their primary mission was bank safety-and-
soundness.  There was a conflict between the safety-and-soundness mission and the 
consumer protection mission. Safety-and-soundness ultimately means profitability 
because only profitable financial institutions can be safe and sound. Unfair, deceptive, 
and abusive practices, however, can be highly profitable; that is the only reason to 
engage in them. If they are even mildly profitable, the regulatory and reputational risk 
would make the practice not worthwhile. Placing the two missions together in a single 
agency ensured that one would trump the other.  Consumer protection was routinely 
subordinated to bank profitability concerns, except when the most egregious practices 
were at stake. 

The subordination of consumer protection to bank profitability may also have 
been the result of the “capture” of financial regulators by financial services industry 
interests.  “Capture” refers to the situation in which a regulator acts in the interests of 
the industry it regulates, rather than in the public interest.  Revolving door employment 
contributes to capture problems in bank regulation as in other areas of regulation.  
Federal bank regulators would often leave government employment to find employment 
at banks, as bank lobbyists, as bank consultants, or as bank lawyers.  Regulators might 
then attempt to curry favor with future employers by adopting regulatory stances 
favorable to those future employers, such as lax consumer protection.17   

3. Regulators with Limited Expertise 

Another effect of the fracturing of the consumer financial protection mission was 
that it limited agency expertise. No agency had the incentive to develop a deep expertise 
in the area in terms of data collection and analysis, consumer product testing, or 
litigation. Empirical analysis is crucial to setting consumer finance policy; theoretical 
economics cannot provide a guide in complex market situations. Empirical analysis, 
however, requires data, and as a general matter federal regulators collected surprisingly 
little information on consumer financial products. There was no federal statistic on the 
total volume of credit card debt, on checking account overdrafts, on payday loans, on 
refund anticipation loans, or auto title loans, much less their terms and performance. 
For mortgages, there were no nationwide governmental measures of terms, performance, 
or foreclosures. At best, particular agencies collect data on some aspect of the businesses 
of the type of entities they regulated, but there was no coordination of the data to 
provide an economy-wide picture.  

Not only did the pre-CFPB agencies presently lack data, but they also lacked 
dedicated teams of economists, statisticians, psychologists, and attorneys to analyze the 
data to understand how product design and legal regulation shape consumer finances 
and what optimal policies might be. For example, in 2009, only 12 of the Federal 
Reserve Board’s 128 economists on its research and statistics staff listed consumer 
finance as a focus, even thought consumer spending accounts for approximately 70% of 
                                                 

17 See generally Adam J. Levitin, Hydraulic Regulation:  Regulating Credit Markets Upstream, 
26 YALE J. ON REG. 143, 159-60 (2009) (discussing regulatory capture).  
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GDP and a sizable share of bank lending.18  Other federal financial regulators had far 
fewer staffers working full-time on consumer financial issues, and none of the bank 
regulators had sizeable enforcement staffs. Again, in contrast, the FTC, which does have 
a wealth of consumer protection litigation experience, lacks jurisdiction over banks.  

4. Opportunities for Regulatory Arbitrage 

The splintered regulatory authority environment created opportunities for 
financial institutions to engage in regulatory arbitrage, and this set off a race to the 
bottom among regulators competing for regulatory turf. Federal banking authorities 
competed with state regulators and with each other for the business of chartering banks. 
Banks can and do switch their charters from state to federal and vice versa, and prior to 
the Dodd-Frank Act also switched their type of federal charter, such as from a banking 
to a thrift charter.  

Chartering is a crucial business for banking regulatory agencies for two reasons: 
their primary authority is largely coextensive with the extent of their chartering, and 
some federal and state banking regulators receive the majority of their budgets from 
their chartering fees, unlike other potential consumer-protection regulators.   Because 
no single regulator had complete primary authority over the entire banking system, any 
single regulator moving by itself for more vigorous consumer-protection regulations or 
enforcement would have put the entities it regulated at a disadvantage relative to the 
entities regulated by other banking regulators. These relative costs would cause a flight 
of charters from the first-mover regulator, which would affect the regulator’s budget. 
Similarly, a regulator that adopted a more lax consumer-protection stance would find 
itself receiving more chartering business and a greater budget.  

An example of chartering competition creating a race to the bottom is the fate of 
state usury laws, which capped the maximum rate of interest on loans. State usury laws 
were largely eviscerated following the Supreme Court’s 1978 decision in Marquette 
National Bank of Minneapolis v. First of Omaha Service Corp.19  Marquette held that 
the usury ceiling that applied to a federally-chartered bank’s lending operations was that 
of the state in which the bank is located, not the state of the borrower. This ruling meant 
that national banks could base themselves in states with high or nonexistent usury 
ceilings, like Delaware and South Dakota, and export the rate ceilings to other states.  

Marquette set off a two-part regulatory race to the bottom, as banks began to 
switch to federal charters and look for states with high or no usury ceilings. Some states 
responded by eliminating or raising usury ceilings to keep national bank operations in 
their states. Other states adopted parity laws that would allow their state-chartered 
banks the same leeway as national banks. 20  Federal bank regulators subsequently 
pushed to expand the definition of interest to cover various bank fees and the thinly 

                                                 
18  ADAM J. LEVITIN, THE CONSUMER FINANCIAL PROTECTION AGENCY 5 (Pew Financial Reform 

Project, Briefing Paper #3, 2009), available at 
http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Financial_Reform/Pew-Levitan-
CFPA.pdf.  

19 439 U.S. 299 (1978). 
20 Levitin, supra note 18, at 158. 
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regulated subsidiaries of national banks.21  The result was that usury laws and any 
ability of states to regulate financial services fees were effectively eviscerated, not as the 
result of a considered policy decision, but as a result of the Supreme Court’s 
interpretation of passing language in the 1863 National Bank Act.   

The combination of preemption and federal chartering significantly undermined 
the traditional state consumer protection regime built on private law enforcement, 
usury statutes, and activities restrictions.  Private law enforcement via tort and contract 
suits were always impractical methods of consumer protection because of the economics 
of litigation small dollar, often “negative value” claims.  Class actions address some of 
the litigation economics problem, but procedural limitations on class actions coupled 
with the expanded use of binding mandatory arbitration limit their effectiveness. 
Federal preemption often kept the states from undertaking public enforcement actions, 
and federal enforcement was rare prior to the CFPB.  Marquette and subsequent case 
law largely eliminated the reach of state usury statutes.  And the institutional shift from 
state-entities to federally-chartered entities meant that state activity restrictions no 
longer applied to many financial institutions, while federal regulation was more 
permissive, in part because of chartering competition.  

 

C.  CREATION OF THE CFPB 

The flaws in the consumer financial protection system prompted Harvard Law 
School Professor Elizabeth Warren to call for a Financial Product Safety Commission.22  
Warren argued that consumers should be protected from dangerous financial products 
just as they are from dangerous consumer products, not only by tort law, but also by 
regulation.  Just as it is not possible to buy a toaster with a 1-in-5 chance of exploding, 
so too it should not be possible to obtain a financial product with a 1-in-5 chance of 
causing serious harm to the consumer.  In Warren’s view, too many consumers were 
ending up with mortgages or credit cards that were causing more harm than good. 
Warren argued that the existing financial regulatory framework was incapable of 
meeting the challenge, and called for a new regulatory agency made equal to the task.   

While Warren’s proposal for a CFPB pre-dated the financial crisis of 2008, the 
crisis created the political opening for turning Warren’s proposal into law.  Legislation 
to create a CFPB had been in the works in the summer of 2008 and was formally 
introduced in September 2008, at the height of the financial crisis. 23   This early 

                                                 
21 See Smiley v. Citibank (South Dakota), N.A., 517 U.S. 735, 744-45 (1996) (deferring to the OCC’s 

regulatory determination that the term “interest” in the National Bank Act encompasses credit-card late-
payment fees); Watters v. Wachovia Bank, N.A., 550 U.S. 1, 22 (2007) (upholding OCC regulatory 
determination that federal preemption applies equally to state regulations of subsidiaries of national 
banks  as it does to state regulations of the parent banks) 

22 Elizabeth Warren, Unsafe at Any Rate, DEMOCRACY, Summer 2007.  Warren’s article’s title was 
a play on Ralph Nader’s 1965 book UNSAFE AT ANY SPEED about the safety problems in the design of 
American automobiles, which contributed to the creation of the Consumer Product Safety Commission in 
1972.  See also Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REV. 1 (2008). 
Professor Heidi Manadanis Schooner had previously proposed expanding FTC authority to cover banks.  
Heidi Manadanis Schooner, Consuming Debt:  Structuring the Federal Response to Abuses in Consumer 
Credit, 18 LOY. CONSUMER L. REV. 43, 82 (2005).  

23 Consumer Credit Safety Commission Act of 2008, S. 3629, 110th Cong. (2008).  
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legislation, based closely on Warren’s proposal, did not move, but when the Obama 
Administration presented its proposal for a major overhaul of the financial regulatory 
system,24 a major plank was the creation of a consumer financial protection agency.  The 
Obama Administration’s draft proposal—primarily the work of Assistant Secretary for 
Financial Institutions Michael Barr and Deputy Assistant Secretary for Consumer 
Protection Eric Stein—became the template for both the House and Senate versions of 
the legislation, albeit with important distinctions.  The Obama Administration’s 
proposal would have given the agency authority over the Community Reinvestment Act 
and would have given it a so-called “plain vanilla” power, to designate certain consumer 
financial products as “standard” products and mandate that they be offered when 
“alternative” products were offered in order to facilitate comparison shopping.25 Both of 
these features derived from Barr’s academic work and were not part of the original 
Elizabeth Warren proposal or the legislation introduced in 2008.  The “plain vanilla” 
provision became a particular lightning rod for opposition because it would have 
required financial institutions to offer particular products that they would not have 
otherwise offered.   

The CFPB was one of the most controversial and hard-fought parts of the 
legislation that became the Dodd-Frank Wall Street Reform and Consumer Protection 
Act of 2010. Proponents of what became the CFPB argued that the existing regulatory 
architecture was so flawed that it could not but produce regulatory failures like the 
mortgage bubble that precipitated the financial crisis of 2008.   

The financial services industry fought vigorously against the creation of the CFPB, 
aided by ideologically anti-regulatory allies.  The CFPB’s opponents argued that the new 
agency would herald a new age of the “nanny state” that would impose enormous 
regulatory costs on consumer financial transactions resulting in less consumer choice 
and higher costs of financial products and less product availability, particularly for 
consumers of lesser means.  The CFPB’s opponents also argued that it was a mistake to 
separate consumer protection from bank safety-and-soundness because the two 
concerns needed to be balanced.  Another argument raised by CFPB opponents was that 
suggested that consumer protection (or at least fair lending policies) could actually 
compromise bank safety-and-soundness by forcing banks to imprudently extend 
credit.26  

In addition to these more general arguments, CFPB opponents also emphasized 
four very focused concerns.   

First, the legislation’s opponents were concerned by the agency’s proposed power 
to prohibit “unfair, deceptive, and abusive acts and practices.”  The legislation’s 
opponents argued that these were overly vague terms that gave the agency tremendous 
discretion about what products and practices it would prohibit. 
                                                 

24 DEP’T OF THE TREASURY, FINANCIAL REGULATORY REFORM: A NEW FOUNDATION 55-70 (2009), 
available at http://www.treasury.gov/initiatives/Documents/FinalReport_web.pdf.  

25 See id. at 66-67 (plain vanilla), 69-70 (CRA).  Notably, this “plain vanilla” concept was formerly 
required by the Federal Home Loan Bank Board, which required federal thrifts that offered adjustable-
rate mortgages to also offer borrowers fixed-rate mortgages.  45 Fed. Reg. 79,493 (Dec. 1, 1980); 12 C.F.R. 
§ 545.6-4(a) (1980). 

26 Less charitably, one might suggest that the CFPB’s financial services industry opponents were 
worried that they could not capture the CFPB in the same way they had other bank regulators. 
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The concern about the scope of the “unfair, deceptive, and abusive acts and 
practices” (or UDAAP) power was exacerbated by a second concern regarding the 
agency’s accountability.  The CFPB was deliberately designed to be a highly independent 
agency.  As discussed in the following section, the CFPB is not subject to congressional 
appropriations and has a unitary directorship, rather than a bipartisan committee 
structure like some other regulatory agencies (for example, the SEC).  CFPB opponents 
feared that the lack of political accountability combined with far-reaching regulatory 
powers would result in an agency that could engage in extreme and onerous regulation 
that would reduce the profitability of the financial services industry.  Industry 
opposition to the CFPB on this ground crystallized around concerns that Elizabeth 
Warren, an extremely articulate critic of certain financial industry practices, might 
direct the agency.  Warren became the banking industry’s bogeyman, which in turn 
exacerbated opposition to the CFPB.  

The general concern about regulatory burdens also manifested itself as a third 
concern specifically regarding small financial institutions:  community banks and credit 
unions.  The United States has a unique financial institutions ecosystem with nearly 
16,000 depositaries, most of which are quite small. 27   While these small financial 
institutions play a minimal role in the economy, they are seen as generally consumer-
friendly and have an outsized and popular political voice because they are present in 
every congressional district and their officers are typically leaders in the community in 
the way a branch manager of a mega-bank is not.  The business model of small 
depositaries has been under severe pressure for some time, and many small financial 
institutions are worried that any increase in their regulatory burdens will make it that 
much harder to remain profitable and independent.   

Finally, opposition to the CFPB also came from certain businesses that were 
previously not subject to significant regulation, such as supervisory examinations of 
books and records.  While these businesses did not object to a CFPB per se, they 
objected to being subject to its regulation.   

Despite the financial services industry’s strong opposition, the CFPB was 
included in the Dodd-Frank Act in July 2010.  As discussed below, the scope of the 
agency’s jurisdiction was limited in certain way to reflect the concerns of small banks 
and previously unregulated entities, but the agency exists with a high degree of 
independence and significant regulatory power over almost the entire consumer 
financial services industry excluding most types of insurance and 
securities/commodities investment.   

 
II.  AGENCY STRUCTURE 

 
 The CFPB has a unique structure among federal regulatory agencies.  From the 
very beginning the CFPB’s structure has been at the center of the political debates about 
the agency.  During the debate over the what became the Dodd-Frank Act, consumer 
advocates urged a more independent agency, fearing industry capture and heavy-
handed political interference by Congress and the White House.  In particular, 
                                                 

27 Approximately half are credit unions.  The number of banks has fallen from nearly 14,000 in 
1992 to around 8,000 today.   
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consumer advocates were concerned about deregulatory pushes during Republican 
administrations.  The financial services industry, on the other hand, argued for greater 
checks on the CFPB’s authority and greater political control, presumably with an eye 
toward influencing that political control.   

Originally conceived of as a free-standing cabinet-level agency, the CFPB was 
placed in the Fed as a compromise worked out between Representative Barney Frank 
(D-Mass.) and Senator Bob Corker (R-Tenn.).  Frank agreed to put the CFPB in the 
Federal Reserve Board, rather than let it exist as a free-standing or cabinet agency, but 
this diminution in prestige was offset by the benefits of being housed in the Federal 
Reserve:  CFPB budgetary independence from the congressional appropriations process, 
independent agency status, a higher pay-scale for employees, and avoidance of regular 
OMB cost-benefit analysis.   

 While technically a bureau in the Federal Reserve Board, the CFPB has complete 
regulatory independence from the Board of Governors of the Federal Reserve.  The 
CFPB is headed by a single Director appointed by the President (with the advice and 
consent of the Senate).28  The CFPB Director is appointed for a five-year term and is 
removable only for cause.29   

 The CFPB is not funded through the congressional appropriations process.  
Instead, the CFPB receives a percentage of the Federal Reserve Board’s annual 
operating budget.30  This budget enables the CFPB, like some other financial regulators, 
to pay its employees salaries that are more competitive with the private sector than 
typical federal government salaries.  The goal of these higher salaries is to make the 
agency competitive for labor with the entities it regulates in order to ensure a skilled 
workforce with high morale that is not trying to curry favor with regulated entities in 
order to create remunerative exit opportunities.  

Despite this independence, important restrictions exist on the CFPB’s actions.  
The CFPB is still bound by its statutory authorities and the Administrative Procedure 
Act (APA), as well as SBREFA review panels for its rulemakings (explained below), and 
Financial Stability Oversight Counsel (FSOC) veto review.  The CFPB must make 
particular findings, including a cost-benefit analysis, in order to exercise its authority to 
restrict or prohibit acts and practices as unfair, deceptive, or abusive.31  The CFPB is also 
prohibited from imposing usury caps32 and from regulating non-financial businesses.33 
While the CFPB’s budget is not determined by congressional appropriations, neither are 
other federal bank regulators’ budgets, and the CFPB’s budget is the only one subject to 
a cap34 or to an annual audit by the Government Accounting Office.35  

                                                 
28 12 U.S.C. 5491(b)(2) (2006 & Supp. 2011). 
29 12 U.S.C. 5491(c)(1)-(3) (2006 & Supp. 2011). 
30 12 U.S.C. 5497 (2006 & Supp. 2011).  The CFPB also receives an additional appropriation for its 

first two years of operations.  12 U.S.C. § 5497(a)(3) (2006 & Supp. 2011). 
31 12 U.S.C. § 5531 (2006 & Supp. 2011). 
32 12 U.S.C. § 5517(o) (2006 & Supp. 2011). 
33 12 U.S.C. § 5517(a) (2006 & Supp. 2011).   
34 12 U.S.C. § 5497 (2006 & Supp. 2011). 
35 12 U.S.C. § 5497 (2006 & Supp. 2011). 
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Despite its freedom from the congressional appropriations process, the CFPB is 
subject to considerable oversight from Congress.  The CFPB Director must make 
periodic reports to Congress and appear before congressional committees.36 Finally, the 
CFPB is subject to moral suasion.  Although the President may only dismiss the Director 
for cause, history suggests there are few individuals that would refuse a Presidential 
request to resign even if they were within their legal rights to do so.    

Table 1 shows in succinct form that the CFPB and other federal agencies share 
several key oversight devices:  APA rulemaking, APA adjudication, congressional 
oversight, and moral suasion by the administration.  Beyond that, there is variation in 
oversight devices.  The CFPB is not subject to all of the same oversight devices as the 
other agencies, but it is certainly subject to significant additional oversight via the 
annual GAO audit, Office of Information and Regulatory Affairs (OIRA) SBREFA 
reviews, a budgetary cap, and the FSOC veto.  This is far greater oversight than there is 
for the other federal bank regulators—OCC, the Federal Reserve Board, and the FDIC—
or for the SEC.   The particular oversight mechanisms that apply to the CFPB are 
detailed below.   

TABLE 1.  COMPARISON OF OVERSIGHT OF CFPB AND OTHER AGENCIES37 
  EPA FDIC FRB FTC OCC SEC SSA CFPB 
APA Rulemaking YES YES YES YES YES YES YES YES 
APA Adjudication YES YES YES YES YES YES YES YES 
Budget Subject to Appropriations YES     YES   YES YES   
Budget Capped               YES 
OIRA Review of Economically Significant 
Regulations YES           YES   
OIRA SBREFA Review YES             YES 
Statutory Cost-Benefit Analysis for 
Certain Regulations       YES   YES   YES 
FSOC Veto               YES 
Annual GAO Audit               YES 
Term in Office <5 Years YES               
5-member Commission   YES YES YES   YES     
Bipartisan Representation Requirement   YES   YES         
Presidential Removal without Cause YES       ?       
Congressional Oversight YES YES YES YES YES YES YES YES 
Moral Suasion by Administration YES YES ? YES YES YES YES YES 

 
 
 
 
 
                                                 

36 12 U.S.C. § 5496 (2006 & Supp. 2011).    
37 A memorandum opinion from the Department of Justice’s Office of Legal Counsel assumes as a 

passing point that the OTS Director (and presumably the Comptroller of the Currency) serves at the 
pleasure of the President, but the United States Code is silent on the matter.  See Memorandum Opinion 
for the Gen. Counsel, Dep’t of the Treas., and Chief Counsel, Office of Thrift Supervision, Post 
Employment Restriction of 12 U.S.C. § 1812(e) (Sept. 4, 2001), available at 
http://www.justice.gov/olc/2001/otspost2.pdf.  The OCC was subject to OIRA review of economically 
significant regulations prior to 2011.  See infra note 94.   
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III.  AGENCY POWERS 

 
 The CFPB has rulemaking, supervision, and enforcement authority over an 
extremely broad swath of the consumer financial services industry.  However, the 
precise scope of these rulemaking, supervision, and enforcement powers do not all align.  
The CFPB’s rulemaking powers cover more entities than its enforcement powers, and its 
enforcement powers cover more entities than its supervision powers.  These powers are 
all subject to a variety of limitations, not only in the scope of the entities subject thereto, 
but also in the procedures the CFPB must use when exercising the powers.  Rulemaking, 
supervision, and enforcement are each reviewed in turn. 
 
A.  RULEMAKING 

1.  Rulemaking Authority 

The CFPB is authorized to engage in rulemaking under “Federal consumer 
financial law.” 38   “Federal consumer financial law” is defined to include two 
distinct sets of authority:  the CFPB’s organic authority under the Consumer Financial 
Protection Act (Title X of Dodd-Frank) and authority under certain pre-existing federal 
laws that has been transferred to the CFPB.39  The CFPB’s organic rulemaking authority 
is limited to defining certain acts and practices as unfair, deceptive or abusive, 40 
mandating disclosures,41 requiring registration of certain non-banks,42 and restricting 
pre-dispute arbitration.43  The organic powers are separate from and cumulative to the 
CFPB’s authority under the transferred federal statutes, which are referred to as 
“enumerated consumer laws.” 44  The “enumerated consumer laws” cover some 
eighteen different statutes, including the Consumer Leasing Act, Electronic Fund 
Transfer Act, the Equal Credit Opportunity Act, the Fair Credit Billing Act, the Fair 
Credit Reporting Act, the Gramm-Leach-Bliley Act’s privacy provisions, the Home 
Owners Protection Act, the Home Ownership and Equity Protection Act, the Fair Debt 
Collection Practices Act, the Real Estate Settlement Procedures Act, the Truth in 
Lending Act, and the Truth in Savings Act.  Some of these statutes already contain 
authorization to prescribe disclosures; the CFPB’s organic disclosure power 45  is a 
separate font of authority.  

 The scope of the rulemaking authority depends on whether the CFPB proceeds 
under its organic powers or under an enumerated consumer law.  The CFPB’s organic 
rulemaking authority—other than its disclosure power—is limited to “covered 
persons” and “service providers”.46  

                                                 
38 12 U.S.C. § 5512(a) (2006 & Supp. 2011). 
39 12 U.S.C. § 5481(14) (2006 & Supp. 2011).   
40 12 U.S.C. § 5531 (2006 & Supp. 2011). 
41 12 U.S.C. § 5532 (2006 & Supp. 2011). 
42 12 U.S.C. § 5512(b)(7) (2006 & Supp. 2011). 
43 12 U.S.C. § 5518 (2006 & Supp. 2011). 
44 12 U.S.C. § 5481(12) (2006 & Supp. 2011).   
45 12 U.S.C. §  5532 (2006 & Supp. 2011). 
46 12 U.S.C. §§ 5531 (2006 & Supp. 2011) (UDAAP rulemaking authority for covered persons and 

service providers); 5532 (disclosure power limited to “consumer financial products and services”); 5536 
(prohibited acts for covered persons and service providers).  The CFPB’s disclosure power is not explicitly 
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Therefore, to understand the scope of the CFPB’s supervision and organic 
rulemaking authority, we must turn to the definitions of “covered persons” and “service 
providers,” which requires a tour through the definitional section of the Consumer 
Financial Protection Act.47 

“Covered person” is defined as “any person that engaged in offering or providing 
a consumer financial product or service” or any affiliate of such a person if the affiliate 
acts as a servicer provider to the covered person.48  A “consumer financial product 
or service” is then defined as “any financial product or service” (a defined term)49 that 
“is offered or provided for use by consumers primarily for personal, family, or 
household purposes” or certain ancillary services provided in connection with the 
offering or provision of a consumer financial product.50  

The Consumer Financial Protection Act contains an extensive definition of 
“financial product or service”.51  For a product to be a “consumer financial product” 
it must not only be in the statutory list, 52 but also offered or provided for use by 
consumers primarily for personal, family, or household purposes.53  The Act defines 
“financial product or service” as covering54: 

• extensions, servicing, brokerage, and sales of credit;55 

• certain finance leases;56 

• real estate settlement services other than appraisals and insurance;57  

• deposit taking;58 

• transmission and exchanging of funds;59  

• provision of stored value or payment instruments;60 

• Check cashing, collection, and guarantee services;61 

• Provision of payments or financial data processing products by technological 
means;62  

                                                                                                                                                             
limited to covered persons, only to “consumer financial products and servicers,” 12 U.S.C. § 5532(a), but a 
“covered person” is one who “offers or providers a consumer financial product or service.” 12 U.S.C. § 
5481(6) (2006 & Supp. 2011).   

47 12 U.S.C. § 5481 (2006 & Supp. 2011). 
48 12 U.S.C. § 5481(6) (2006 & Supp. 2011).   
49 12 U.S.C. § 5481(15) (2006 & Supp. 2011). 
50 12 U.S.C. § 5481(5) (2006 & Supp. 2011). 
51 12 U.S.C. § 5481(15) (2006 & Supp. 2011). 
52 12 U.S.C. § 5481(15) (2006 & Supp. 2011). 
53 12 U.S.C. § 5481(5) (2006 & Supp. 2011). 
54 12 U.S.C. § 5481(15) (2006 & Supp. 2011). 
55 12 U.S.C. § 5481(15)(A)(i) (2006 & Supp. 2011). 
56 12 U.S.C. § 5481(15)(A)(ii) (2006 & Supp. 2011). 
57 12 U.S.C. § 5481(15)(A)(iii) (2006 & Supp. 2011). 
58 12 U.S.C. § 5481(15)(A)(iv) (2006 & Supp. 2011). 
59 Id. 
60 12 U.S.C. § 5481(15)(A)(v) (2006 & Supp. 2011). 
61 12 U.S.C. § 5481(15)(A)(vi) (2006 & Supp. 2011). 
62 12 U.S.C. § 5481(15)(A)(vii) (2006 & Supp. 2011). 
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• Financial advisory services;63 

• Collecting, analyzing, maintaining or providing consumer report or account 
information for use in offering or providing other consumer financial products or 
services, except to the extent it is to be used in-house or by an affiliate;64 

• Debt collection.65 

The CFPB is also authorized to expand the definition to prevent evasion or to ensure 
that all consumer products offered by banks are covered.66 The effect of this definition is 
to give the CFPB authority over several major functions of consumer finance:  deposits 
and safekeeping; payments; credit and leases; debt collection; and advisory services.  
Excluded are nondeposit investments (including money market funds) and insurance.67 
The business of insurance is defined as “the writing of insurance or the reinsuring of 
risks by an insurer, including all acts necessary to such writing or reinsuring and the 
activities relating to the writing of insurance or the reinsuring of risks . . . .”68  

 Critically, the CFPB’s authority under enumerated consumer laws covers some 
entities that are not providing “consumer financial products or services,” particularly 
insurers.  The CFPB has authority under the Home Owners Protection Act to regulate 
some aspects of private mortgage insurance, which would likely not be considered a 
“consumer financial product or service” because of the insurance exclusion.   Similarly 
the Interstate Land Sales Act covers pure sale activities not considered “consumer 
financial products or services.”   

 In addition to covered persons, the CFPB can also exercise its organic rulemaking 
authority over “service providers,” a term defined by the Act.69  A “service provider” 
is a person that provides a “material service to a covered person in connection with the 
offering or provision by such covered person of a consumer financial product or 
service.” 70   It includes a person who “participates in designing, operating, or 
maintaining the consumer financial product or service” or one who “processes 
transactions relating to the consumer financial product or service (other than 
unknowingly or incidentally transmitting or processing financial data in a manner that 
such data is undifferentiated from other types of data of the same form as the person 
transmits or processes).”71 Excluded from the definition are general ministerial support 
services and the provision of advertising time or space.72  

2.  Administrative Procedure Act 

Like all federal agencies CFPB rulemaking is subject to the Administrative 
Procedure Act.73 This means that the CFPB rulemaking must proceed with public 
                                                 

63 12 U.S.C. § 5481(15)(A)(viii) (2006 & Supp. 2011). 
64 Id. 
65 12 U.S.C. § 5481(15)(A)(ix) (2006 & Supp. 2011). 
66 12 U.S.C. § 5481(15)(A)(x) (2006 & Supp. 2011). 
67 12 U.S.C. § 5481(15)(c) (2006 & Supp. 2011).   
68 12 U.S.C. § 5481(3) (2006 & Supp. 2011).   
69 12 U.S.C. § 5481(26) (2006 & Supp. 2011). 
70 12 U.S.C. § 5481(26)(A) (2006 & Supp. 2011). 
71 12 U.S.C. § 5481(26)(A)(i)-(ii) (2006 & Supp. 2011).   
72 12 U.S.C. § 5481(26)(B) (2006 & Supp. 2011). 
73 5 U.S.C. § 500 et seq. (2006). 
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notice of proposed rulemakings, provision of an opportunity for the public to comment 
on the proposal, and publication of the final rule before its effective date.74  

Like other federal agencies, the CFPB’s rulemaking activities are subject to 
judicial review under standard administrative law jurisprudence.  Parties therefore have 
the ability to challenge CFPB rulemakings as exceeding the scope of Congress’s 
delegation of authority to the agency or as arbitrary and capricious implementations.75  
Under this standard administrative law jurisprudence, the CFPB’s formal rulemaking 
interpretations of the Consumer Financial Protection Act and the enumerated consumer 
laws receive substantial judicial deference,76 while its less formal interpretations (such 
as opinion letters) receive lesser deference.77  The CFPB also receives deference for its 
interpretations of its own rulemakings unless they are “plainly erroneous or inconsistent 
with the regulation.”78   

3.  Small Business Regulatory Enforcement Fairness Act  

Unlike most agencies, however, the CFPB is subject to a set of further restrictions 
and review on its rulemaking authority.  The first of these are the requirements of the 
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).  SBREFA is a 
set of amendments to the Regulatory Flexibility Act of 1980 (RFA), legislation requiring 
agencies to undertake certain procedural steps to encourage them to minimize the cost 
of rules on small entities.  The RFA requires all agencies to include with any rulemaking 
an initial and final regulatory flexibility analysis that describes the impact of the 
rule on small entities,79 unless “the head of the agency certifies that the rule will not, if 
promulgated, have a significant economic impact on a substantial number of small 
entities.”80  The RFA also requires that for “any rule…which will have a significant 
economic impact on a substantial number of small entities” that the small entities be 
given an opportunity to participate in the rulemaking.81  The RFA does not prescribe a 
particular method of participation in the rulemaking, which can involve anything from 
publication notice to conferences to simply flagging in the rule that it may affect many 
small entities.82 

SBREFA adds additional requirements to the RFA for three “covered agencies,” 
the CFPB, EPA, and OSHA.83 Additional SBREFA provisions were added in 2010 that 
apply solely to the CFPB.   

Prior to the publication of a proposed rulemaking, the CFPB—like EPA and 
OSHA—is required to provide the Small Business Administration (SBA) with 

                                                 
74 5 U.S.C. § 553 (2006). 
75 See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971) (arbitrary and capricious 

review of rulemakings). 
76 See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
77 See Skidmore v. Swift & Co 323 U.S. 134 (1944); Christensen v. Harris County, 529 U.S. 576 

(2000). 
78 See Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945). 
79 5 U.S.C. §§ 603-604 (2006). 
80 5 U.S.C. § 605(b) (2006).   
81 5 U.S.C. § 609(a) (2006).   
82 Id. 
83 5 U.S.C. § 609(d) (2006). 
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information on the rule’s potential impact on small entities.84  The SBA then has 15 days 
to identify representative small entities for the purpose of obtaining advice and 
recommendations on the proposed rule. 85  Additionally, the CFPB must convene a 
review panel (known as a SBREFA panel) comprised of personnel from the CFPB, the 
Office of Information and Regulatory Affairs (OIRA, a White House-based office headed 
by a presidential political appointee), and the SBA’s Chief Counsel for Advocacy,86 
which must report on the comments on the small entity representatives.87  The SBREFA 
panel has 60 days to report on the comments of the small entity representatives and its 
own findings on regulatory flexibility, and the CFPB is required to modify the proposed 
rule when appropriate.88  

The SBREFA panel process occurs prior to any publication of a proposed rule 
(although it may occur after an advanced notice of a proposed rulemaking).  When the 
proposed rule is published, it must also include an initial regulatory flexibility analysis, 
unless the rule is certified not to have “a significant economic impact on a substantial 
number of small entities.”89  The initial regulatory flexibility analysis requires various 
disclosures about the impact of the rule on small entities. 90  In addition to these 
standard disclosures, the CFPB (and no other agencies) must also include a description 
of “any projected increase in the cost of credit for small entities,” “any significant 
alternatives to the proposed rule” which would accomplish its objectives while 
minimizing the increase in the cost of credit for small entities,” and any advice and 
recommendations from the small business representatives consulted under the SBREFA 
process. 91  Similarly, in addition to the usual requirements for a final regulatory 
flexibility analysis, the CFPB alone must include a description of the steps it has taken to 
minimize any additional cost of credit for small entities.92  

Small entities that are adversely affected by the final rule may seek judicial review 
of the regulatory flexibility analysis process,93 but the review is only for procedural 
compliance with the RFA, not with the SBREFA panel process and not for whether the 
agency in fact has minimized costs to small entities. 

The RFA and SBREFA processes are designed to increase regulatory sensitivity to 
the regulatory burden of small entities, but they also create regulatory transaction costs 
and delay rulemakings.  In many cases, delay can effectively prevent rulemakings from 
ever happening. The rulemaking process has a varying timeframe, but 18 months is a 
typical length of a rulemaking procedure. The SBREFA process typically adds four 
months to a rulemaking.  While this may not seem like much time, there could be a 
change in CFPB personnel (or in Congress) in the interim. To the extent that the CFPB’s 
top staffers are political appointees, the typical “tour of duty” is around two years.  A 

                                                 
84 5 U.S.C. § 609(b)(1) (2006).   
85 5 U.S.C. § 609(b)(2) (2006).   
86 5 U.S.C. § 609(b)(3) (2006). 
87 5 U.S.C. § 609(b)(4) (2006). 
88 5 U.S.C. § 609(b) (2006).   
89 5 U.S.C. § 609(b) (2006).   
90 5 U.S.C. § 603(b)-(c) (2006).   
91 5 U.S.C. § 603(d) (2006).   
92 5 U.S.C. § 604(a)(6) (2006).  
93 5 U.S.C. § 611 (2006). 
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change in personnel can derail a rulemaking.  Some might suggest SBREFA’s ultimate 
purpose was to create regulatory transaction costs and serve as a delaying mechanism, 
rather than protecting the interests of small businesses by encouraging carefully tailored 
legislation.  

 The SBREFA process also raises a separation of powers issue.  The CFPB is the 
only “independent agency” subject to SBREFA.  The mandatory review by OIRA and the 
SBA, both parts of non-independent executive agencies, may raise separation of power 
issues that do not exist for EPA and OSHA, both of which are also non-independent 
executive agencies.  It is not clear who would have legal standing to object to this 
arrangement.  Still, the explicit move to involve the highly politicized OIRA in the CFPB 
rulemaking process is of particular note because the CFPB would, as an independent 
agency, otherwise not be subject to OIRA review.  In particular, while OIRA can express 
its opinion via SBREFA panels, it lacks a veto over CFPB rulemaking, unlike over 
executive agency rulemakings.  In other words, there is no presidential veto for CFPB 
rulemakings.   

4.  Cost-Benefit Analysis 

As an independent agency, CFPB rulemakings are not formally subject to cost-
benefit analysis that is required of executive agencies per Executive Order.94  (It is not 
clear whether this Executive Order could be applied to independent agencies.)  The 
CFPB is, however, required by statute to undertake a cost-benefit analysis of its 
rulemakings.95  When prescribing a rule, the CFPB must consider “the potential benefits 
and costs to consumers and covered persons, including the potential reduction of access 
by consumers to consumer financial products or services resulting from such rule,” the 
impact on small depositaries, and on rural consumers.”96  Critically, this cost-benefit 
analysis requirement applies only to rulemakings and not to enforcement decisions or 
settlements, and this may create an incentive for the agency to set policy through 
enforcement actions, rather than through rulemakings.  

                                                 
94 Exec. Order No. 12,866, 3 C.F.R. 638 (1993), reprinted as amended in 5 U.S.C. § 601 note 

(2006).  See also Exec. Order No. 12,291, 3 C.F.R. 127 (1982) (mandating cost-benefit analysis); Exec. 
Order No. 12,498, 3 C.F.R. 323 (1986) (requiring agencies to submit annual regulatory plans and 
undertake cost-benefit analysis); Exec. Order No. 13,563, 76 Fed. Reg. 3821 (2011) (reaffirming and 
expanding Executive Order 12,866); Exec. Order No. 13,579, 76 Fed. Reg. 41,587 (2011) (urging that 
“Independent regulatory agencies, no less than executive agencies, should promote [the] goal[s]” of 
Executive Order 13,563).  Prior to the Dodd-Frank Act, the Office of the Comptroller of the Currency and 
the now-defunct Office of Thrift Supervision were subject to cost-benefit analysis as part of OIRA review 
of proposed regulations.  The Dodd-Frank Act designated the OCC, like other federal bank regulators, as 
an “independent regulatory agency,” thereby putting it outside of the scope of the Executive Orders on 
regulatory cost-benefit analysis.  Pub. L. 111-203, 124 Stat. 1524, 2111, § 315, July 2010 Additionally, joint 
rulemakings by these agencies and independent agencies appear to have gone through OIRA cost-benefit 
analysis.  Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, § 315, 124 
Stat. 1376, 1524 (2010) (codified at 44 U.S.C. § 3502(5) (2006 & Supp. 2011)).  The NCUA appears to be 
treated as an independent agency although it is not listed as one in 44 U.S.C. § 3502(5).  

95 12 U.S.C. § 5512(b)(2) (2006 & Supp. 2011).   
96 Id. 
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5.  Subsequent Review of Significant Rulemakings 

 The CFPB is required to undertake a subsequent review of every “significant” rule 
or order within at least five years of its issuance.97  The term “significant” is not defined 
by statute, but the review of these “significant” rules or orders is mandatory. 

6.  Financial Stability Oversight Council Veto  

Finally, the CFPB’s rulemakings are subject to a veto by the Financial Stability 
Oversight Council (FSOC).98  The FSOC is a Justice League of financial regulators tasked 
with preventing systemic risk.  The FSOC is chaired by the Treasury Secretary, who is 
one of ten voting members along with the Federal Reserve Board Chairman, the 
Comptroller of the Currency, the CFPB Director, the SEC Chairperson, the FDIC 
Chairperson, the CFTC Chairperson, the FHFA Director, the NCUA Chairperson, and an 
independent, presidentially appointed insurance expert.99  

If any of the FSOC’s members petition for a review of a CFPB rulemaking, the 
FSOC may, by a 2/3s majority,100 veto the rulemaking or any provision thereof if the 
rulemaking or provision “would put the safety and soundness of the United States 
banking system or the stability of the financial system of the United States at risk.”101  In 
other words, the FSOC may only veto CFPB regulations if they would create systemic 
risk.   

The 2/3s-majority vote requirement for a veto applies to the FSOC members 
currently serving, meaning seven of ten members if the FSOC is fully manned.  Given 
that the CFPB Director is unlikely to vote against CFPB regulations, the required vote 
for a veto is really seven of the nine remaining FSOC members.  The FSOC must publish 
its reasons for the veto, and the FSOC’s actions—including its systemic risk 
determination (which must also be made separately by each voting member prior to 
voting)—are subject to judicial review under the Administrative Procedure Act.102  

As with OIRA/SBA review under SBREFA, the FSOC veto raises separation of 
powers concerns, as it subjects an independent agency to a veto by a body including 
some executive and some independent agencies.  The FSOC veto structure is unique in 
federal legislation.  The Supreme Court, however, held another interagency veto 
arrangement—that of the SEC over the Public Company Accounting Oversight Board 
(PCAOB)—to be unconstitutional.103  In that case, the Supreme Court held that it was an 
unconstitutional violation of the separation of powers to restrict the President in his 
ability to “remove a [principal] officer of the United States, who is in turn restricted in 
his ability to remove an inferior officer, even though that inferior officer determines the 
policy and enforces the laws of the United States.”104 This ruling raises the question of 
whether by giving the FSOC veto power over CFPB rulemaking, Congress has 
impermissibly restricted the power of the President to “take Care that the Laws be 
                                                 

97 12 U.S.C. § 5512(d) (2006 & Supp. 2011).   
98 12 U.S.C. §5513 (2006 & Supp. 2011).   
99 12 U.S.C. § 5321 (2006 & Supp. 2011).   
100 12 U.S.C. § 5513(c)(3)(A) (2006 & Supp. 2011). 
101 12 U.S.C. § 5513(a) (2006 & Supp. 2011).   
102 12 U.S.C. § 5513(c)(8) (2006 & Supp. 2011).   
103 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 S. Ct. 3138, 3151 (2010).  
104 Id. at 3147. 
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faithfully executed” through his appointee as Director of the Bureau of Consumer 
Financial Protection. It also raises the concern that the CFPB is not truly an 
independent agency as it would be subject to a veto exercised in part by cabinet 
agencies.   

7.  What the CFPB Cannot Do  

Beyond the various procedural checks on its actions, it is worthwhile emphasizing 
what the CFPB cannot do in substantive terms: 

• The CFPB cannot force financial institutions to extend credit.   
• The CFPB cannot mandate the offering of any financial product, including requiring 

financial institutions to offer “standard” or “plain vanilla” products if they offer 
“alternative” products. 

• The CFPB cannot require consumers to purchase financial products.  
• The CFPB cannot create private rights of action. 

At most, then, the CFPB can use rulemaking to curtail the offering of certain 
financial products.  This is a critical point: it means that it is virtually impossible for 
CFPB actions to create systemic risk because the agency cannot force financial 
institutions to make loans that they do not wish to make.  

 

B.  CFPB SUPERVISION AUTHORITY 

The CFPB has supervisory authority over certain entities.  This means that the 
CFPB has the authority to send in teams of examiners to look at the entity’s books and 
records and inquire about its operations.  What the CFPB learns during its examinations 
are confidential; the information can be used by the CFPB, but it cannot be shared with 
private parties.105  The examination process is a critical way for the CFPB to gather 
intelligence about market practices and to learn where regulatory problems lie and 
informally communicate concerns to regulated entities.106 

The CFPB has supervisory authority only over certain “covered persons,” 
namely: 

• parties offering or providing residential mortgage loan origination, brokerage, or 
servicing; 

• parties offering loan modification or foreclosure relief services; 
• payday lenders 
• private student lenders 
• “larger participants” in a market for other consumer financial products or service 
• any party the CFPB has reasonable cause to determine is engaged in conduct that 

poses risks to consumers with regard to the offering or provision of consumer 
financial products or services.107  

                                                 
105 12 C.F.R. § 1070 (2011).   
106 Relatedly, the CFPB has established complaint registries, which provide another source of 

intelligence about market practices.   
107 12 U.S.C. §§ 5514(a)(1) (2006).   
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For debt collection, the CFPB defines “larger participant” as any entity with which its 
affiliates collecting more than $10 million annually in receipts, while for consumer 
reporting, the threshold for being a larger participant is $7 million in annual receipts.108  

 The CFPB also has supervisory authority over large depositary covered 
persons.109 These are defined as banks with more than $10 billion in net assets.  The 
threshold is not inflation adjusted, so the scope of CFPB authority will expand over time.  
As of September 30, 2012, only 112 depositaries out of over 16,000 nationwide fall 
within the scope of CFPB supervisory authority. 110   The CFPB lacks supervisory 
authority over smaller depositary institutions.111   

 

C.  CFPB ENFORCEMENT AUTHORITY 

The CFPB’s enforcement authority is limited to bringing civil suit for violation of 
“Federal consumer financial law.” 112  “Federal consumer financial law” covers both 
violations of the Consumer Financial Protection Act and rulemakings thereunder—
UDAAP, disclosures, registration, and limitations of pre-dispute arbitration—and the 
enumerated consumer laws and rulemakings thereunder.113  Therefore unless an entity 
is either a “covered person” or covered by an enumerated consumer law, the CFPB lacks 
enforcement authority of any sort in regard to that person.   

The CFPB is prohibited, however, from bringing enforcement actions against 
smaller (<$10 billion consolidated net assets) depositaries.114  Instead, enforcement in 
such cases is the province of the appropriate prudential regulator.  For large banks, the 
Bureau has primary, but non-exclusive enforcement authority along with prudential 
regulators,115 while for non-depositaries, the CFPB shares enforcement authority with 
the FTC according to a memorandum of understanding. 116  State attorneys general 
retain broad enforcement authority under both state and federal law, albeit with certain 
limitations—most notably that against national banks and federal savings associations 
the states can enforce CFPB rulemakings, but not the Consumer Financial Protection 
Act itself,117 thereby limiting the states’ ability to apply the CFPB’s Unfair, Deceptive, 
and Abusive Acts and Practices (UDAAP) provision themselves.118  

If the CFPB believes that a party is violating federal consumer financial law, the 
agency may proceed in one of two ways:  it may commence litigation in a federal district 
court,119 or it may conduct an administrative adjudication before an administrative law 

                                                 
108 12 C.F.R. § 1090.102 (2012).    
109 12 U.S.C. § 5515 (2006). 
110 This consists of 109 banks and thrifts and 3 credit unions.  
111 12 U.S.C. § 5516 (2006 & Supp. 2011). 
112 12 U.S.C. § 5564(a) (2006 & Supp. 2011).    
113 12 U.S.C. § 5481(14) (2006 & Supp. 2011). 
114 12 U.S.C. § 5516(d) (2006 & Supp. 2011).   
115 12 U.S.C. § 5515(c) (2006 & Supp. 2011).   
116 12 U.S.C. § 5514(c) (2006 & Supp. 2011).   
117 12 U.S.C. § 5552(a)(2) (2006 & Supp. 2011). 
118 Id. 
119 12 U.S.C. §§ 5564(a), (f) (2006 & Supp. 2011). 
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judge under the Administrative Procedure Act. 120 Any orders from an administrative 
hearing must be taken to a federal district court for enforcement.121  

The relief that the CFPB can obtain in an enforcement action is wide-ranging.  It 
includes rescission or reformation of contracts; refunds or returns of money or real 
property; restitution; disgorgement or compensation for unjust enrichment; payment of 
damages; civil monetary penalties; and injunctive relief.122 Civil monetary penalties are 
limited by statute, 123  and complement any relief available under the enumerated 
consumer laws. A simple violation has civil monetary penalties of a maximum of 
$5,000/day, but if the violation is reckless, then penalties increase to a maximum of 
$25,000/day, and for knowing violations, the penalties rise to $1,000,000/day.  The 
penalties are not inflation adjusted.124   

 

D.  GENERAL EXCLUSIONS FROM CFPB AUTHORITY 

 Certain entities are entirely excluded from CFPB authority-rulemaking, 
supervision, and enforcement.  The exclusions, however, are not absolute, and the 
section of the Consumer Financial Protection Act detailing them is among the Act’s most 
complicated.   

1.  Nonfinancial goods or Service Providers 

 The major exclusion is for “merchants, retailers, and other sellers of nonfinancial 
goods or services.” 125  The CFPB is prohibited from regulating anyone selling or 
brokering nonfinancial goods or services, “except to the extent that such person is 
engaged in offering or providing any consumer financial product or service, or is 
otherwise subject to any enumerated consumer law”.126  This prohibition is essentially a 
restatement of the positive limitations on the CFPB’s authority.  The CFPB’s rulemaking 
authority is limited to “covered persons,” 127  namely those who offer or provide 
“consumer financial products or services,” 128  and rulemaking authority under the 
enumerated consumer laws.  The CFPB’s supervision authority is limited to “covered 
persons,”129 while the CFPB’s enforcement authority is limited to prosecuting violations 
of “Federal consumer financial law,”130 which comprises the enumerated consumer laws 
and the organic powers in the Consumer Financial Protection Act, which are in turn 
limited to “covered persons.”   

                                                 
120 12 U.S.C. §5563 (applying 5 U.S.C. § 554) (2006 & Supp. 2011).    
121 12 U.S.C § 5563(d) (2006 & Supp. 2011).    
122 12 U.S.C. § 5565(a)(2) (2006 & Supp. 2011).   
123 12 U.S.C. § 5565(c) (2006 & Supp. 2011). 
124 12 U.S.C. § 5565(c) (2006 & Supp. 2011). 
125 12 U.S.C. § 5517(a) (2006 & Supp. 2011).   
126 12 U.S.C. § 5517(a)(1) (2006 & Supp. 2011). 
127 12 U.S.C. § 5481(6) (2006 & Supp. 2011). 
128 12 U.S.C. § 5481(5) (2006 & Supp. 2011). 
129 12 U.S.C. § 5481(6) (2006 & Supp. 2011). 
130 12 U.S.C. § 5481(14) (2006 & Supp. 2011). 
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2.  Purchase Money Financing 

So far, then, nothing new here, just a comforting restatement that the CFPB 
cannot regulate retailers and merchants for their sales activities.  The exclusion further 
provides, however, that the CFPB may not exercise any authority regarding “a merchant, 
retailer, or seller of nonfinancial goods or services,” to the extent that such person 
extends purchase money credit directly to consumers, collects the debt created by the 
extension of credit directly or through a debt collector, or sells delinquent debt.131  In 
other words, while the CFPB may generally regulate merchants when they extend credit 
or collect debts, as doing so is offering or providing a “consumer financial product” and 
also subject to certain of the enumerated consumer laws, the CFPB may not do so if the 
credit is purchase money and the merchant is merely trying to collect the purchase 
money debt or sells it when it is delinquent.  

The purchase money exclusion only applies, however, if the value of the purchase 
money credit does not “significantly exceed the market value of the nonfinancial good or 
service provided,”132 or if the “merchant, retailer, or seller of nonfinancial goods or 
services regularly extends credit and the credit is subject to a finance charge” and the 
seller “is not engaged significantly in offering or providing consumer financial products 
or services.” 133  The merchant is still subject to the enumerated consumer laws.  

3.  Special Interest Carveouts 

Excluded from the scope of CFPB authority are realtors, retailers of 
manufactured homes and modular homes (also known as mobile homes), tax preparers 
and accountants, or attorneys, except to the extent that they are engaged in offering or 
providing consumer financial products or services, particularly the extension of credit, 
or would be already covered by an enumerated consumer law.134 The CFPB is further 
prohibited from regulating entities regulated by the SEC, CFTC, IRS (as charities), Farm 
Credit Administration, state securities regulators, state insurance regulators, as well as 
employee benefit and compensation plans, except to the extent that these entities offer 
or provide consumer financial products or servicers or are otherwise subject to the 
enumerated consumer laws.135  

Finally, after intense lobbying efforts during the passage of the Dodd-Frank Act, 
auto and boat dealers won their own special exemption from all CFPB authority.136 The 
CFPB is generally prohibited from rulemaking, supervision, or enforcement of auto and 
boat dealers, both under its organic powers and under the enumerated consumer laws; 
the FTC retains all authority over auto and boat dealers,137 which is basically the FTC’s 
own UDAP (not UDAAP) authority and enforcement of the Truth in Lending Act.  The 
CFPB, however, does have authority over auto and boat dealers to the extent that they 
offer financing (including leases) directly to consumers and do not routinely assign the 
loan or lease to an unaffiliated third party (in other words, the CFPB cannot regulate 

                                                 
131 12 U.S.C. § 5517(a)(2) (2006 & Supp. 2011).   
132 12 U.S.C. § 5517(a)(2)(B)(ii) (2006 & Supp. 2011). 
133 12 U.S.C. §§ 5517(a)(2)(B)(iii), (C) (2006 & Supp. 2011).   
134 12 U.S.C. §§ 5517(b)-(e) (2006 & Supp. 2011). 
135 12 U.S.C. §§ 5517(f)-(l) (2006 & Supp. 2011).   
136 12 U.S.C. § 5519 (2006 & Supp. 2011).   
137 12 U.S.C. § 5519(d) (2006 & Supp. 2011). 
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auto and boat dealers when they are merely loan/lease origination conduits); provide 
services related to real property transactions; or offer any other consumer financial 
product or service not related to the sale or servicing of vehicles.138  The CFPB does, of 
course, have regulatory authority over non-dealer financing of motor vehicles.   

4.  Exemption Authority 

The CFPB is authorized to exempt classes of covered persons, service providers, 
consumer financial products, and consumer financial services from any rule.139  

 
IV.  ON-GOING POLITICS OF THE CFPB 

Many observers expected President Obama to appoint Elizabeth Warren as CFPB 
Director shortly after the Dodd-Frank Act was passed.  At the time, Democrats and 
associated Independents held 60 seats in the Senate and were, in theory, capable of 
confirming a nominee even in the face of a filibuster.  The President did not proceed 
with a nomination, however. Factors that may have played a role were the opposition of 
some Democratic senators, including Senate Banking Committee Chairman Christopher 
Dodd, and some Administration officials, to a Warren nomination.   

Thus, instead of a Directorship appointment, in September 2010, President 
Obama appointed Warren as Assistant to the President and Special Advisor to the 
Treasury Secretary on the CFPB and tasked her with setting up the agency.  In the 
November 2010 midterm election, the Democrats lost several Senate seats, making 
Warren’s confirmation as Director impossible in light of the threat of a filibuster.   

Warren, however, continued to serve as a de facto Director until late July 2011.  
In this role she spearheaded critical internal organizational and hiring decisions for the 
CFPB.  Her presence at the agency shaped its esprit de corps, which exuded the same 
excitement and energy that animated the SEC during the 1930s and established it as a 
magnet for some of the best and brightest legal minds.   

Without a de jure director, however, the CFPB was unable to exercise its full 
powers.  While the CFPB was officially open for business on July 20, 2011, with Treasury 
Secretary Timothy Geithner serving as acting Director, the agency was limited by statute 
to only undertake rulemaking and enforcement of the enumerated consumer laws—
those pre-Dodd-Frank Act consumer laws that had been transferred to the CFPB from 
other agencies.  The CFPB was not, however, able to exercise its new organic powers 
absent a Director.   

While serving as de facto CFPB Director, Warren was a lightning rod for 
continued attacks by congressional Republicans on the CFPB.   House Republicans 
introduced several bills that would have reduced the CFPB’s independence, and 
repeatedly grilled Warren at hearings, particularly after it emerged that the CFPB had 
been involved in negotiations preceding the landmark $25 billion federal-state mortgage 
servicing settlement that was announced in February 2012.  

                                                 
138 12 U.S.C. § 5519(b) (2006 & Supp. 2011). 
139 12 U.S.C. § 5512(b)(3) (2006 & Supp. 2011).   
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On July 18, 2011, President Obama nominated Richard Cordray, a former Ohio 
Attorney General serving as the CFPB’s head of enforcement, as the agency’s first 
Director.  Cordray’s nomination was held up by a Republican filibuster in the Senate in 
December, 2011.  In January 2012, President Obama used his recess appointment power 
to appoint Cordray.  The legality of the Cordray recess appointment—and hence 
rulemakings taken thereunder—was promptly challenged. 140   The litigation is still 
pending.  

 While the CFPB has completed several rulemakings in its first year with a 
Director, perhaps its single most important rulemaking remains a work in progress.  
Title XIV of the Dodd-Frank Act undertook a major overhaul of mortgage lending 
regulation.141  The centerpiece of this overhaul is a requirement that lenders verify a 
borrower’s ability to repay.142  Failure to do so is a defense against foreclosure.143  The 
Dodd-Frank Act, however, permits the CFPB to create a presumption that borrowers 
have an ability to repay a “qualified mortgage” or QM.144  The definition of “qualified 
mortgage” and the scope and strength of the presumption is left up to the CFPB.  The 
future shape of the US housing finance market—the types of products offered, the types 
of lenders involved, and the availability of mortgage credit—all very much depend on the 
“qualified mortgage” definition.   

 Overshadowing the QM rulemaking is the CFPB’s uncertain political future.  The 
fate of the agency was very much uncertain prior to the 2012 election; had Republicans 
taken the White House and Senate, there was a high likelihood that parts or all of the 
Dodd-Frank Act would be repealed and that the CFPB would either find itself with 
curtailed independence and powers or be abolished.  President Obama’s reelection in 
2012 and the election of Elizabeth Warren to represent the Commonwealth of 
Massachusetts in the Senate should provide the CFPB with several years of breathing 
room to establish itself, but the agency recognizes that it is still swimming in dangerous 
political waters and is deeply unpopular with Republicans and faces skepticism from 
some Democrats.  Even after the 2012 election, conservative columnist George Will 
devoted a column to attacking the CFPB as an unaccountable agency.145   

Even without political pressure, the CFPB faces a constant challenge in terms of 
measuring and then balancing the consumer protection benefits from regulation with 
the costs of regulation and the potential impact of those costs on the availability and 
pricing of consumer financial products and services.  What remains to be seen, however, 
is whether the CFPB will back away from more controversial rulemaking and 
enforcement activity because of the political threat it faces or whether the agency will 
pursue the policies it believes to be substantively right irrespective of the political 

                                                 
140 State National Bank of Big Spring v. Geithner (filed June 21, 2012, in the Federal District 

Court for the District of Columbia), complaint available at 
http://digitalcommons.law.scu.edu/doddfrank/1/.  

141 Dodd-Frank Act, §§ 1400 et seq., codified throughout 15 U.S.C. (2006 & Supp. 2011). 
142 Dodd-Frank Act, §1411, codified at 15 U.S.C. § 1693c(a) (2006 & Supp. 2011). 
143 Dodd-Frank Act, §1413, codified at 15 U.S.C. § 1640 (2006 & Supp. 2011). 
144 Dodd-Frank Act, § 1412, codified at 15 U.S.C. § 1693c(b) (2006 & Supp. 2011). 
145 George F. Will, Answerable to No One, WASH. POST, Nov. 16, 2012, at A27, available at 

http://articles.washingtonpost.com/2012-11-16/opinions/35505301_1_cfpb-richard-cordray-
community-bank.  
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situation. In other words, will the agency’s own interests affect its behavior?  And are 
those interests best served by compromise and living to fight another day or by taking a 
principled stand and hoping to rally political support on that basis? The CFPB is a 
powerful new agency, but it is also one very much aware of its vulnerability.  
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