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Memorandum 

TO: Staff Attorney, Legal Division,  
Board of Governors of the Federal Reserve System 

FROM: Deputy General Counsel, Legal Division,  
Board of Governors of the Federal Reserve System 

RE: Analysis of A Request from Sen. Elizabeth Warren Calling for the Removal of Certain 
Wells Fargo & Company Directors 

DATE: October 2017 

Recent regulatory enforcement actions against Wells Fargo Bank for its retail sales practices 

have prompted Sen. Elizabeth Warren (D-MA) to call for the Board of Governors of the 

Federal Reserve System (“Fed”) to remove twelve members of the Wells Fargo & Company 

Board of Directors (“Board”).1 Sen. Warren has highlighted that while other federal financial 

regulators “have taken steps to hold Wells Fargo accountable and promote the integrity of 

the banking system, the [Fed] has done nothing to date, despite its ample statutory 

authority.”2 Although we have been considering our response for several months, recent 

developments—including upward revisions of the scope of sales-related misconduct—have 

persuaded the General Counsel that the Legal Division should prioritize its analysis of Sen. 

Warren’s request.  

As the Staff Attorney on this matter, the General Counsel has asked that you take the lead on 

formulating our initial response to several questions included at the end of this 

memorandum. But before turning to those questions, you should carefully review the 

background information below. You may also wish to familiarize yourself with the attached 

documents, some of which are cited throughout this memorandum.  

                                                                        
1 See OFFICE OF SENATOR ELIZABETH WARREN, WARREN HIGHLIGHTS NEW EVIDENCE OF WELLS FARGO MISCONDUCT, RENEWS CALL FOR 

FEDERAL RESERVE TO REMOVE BANK BOARD MEMBERS (Aug. 16, 2017), 
https://www.warren.senate.gov/?p=press_release&id=1803 [https://perma.cc/P3ZV-3X6W]. 

2 See Letter from Senator Elizabeth Warren to Janet Yellen, Chair of the Federal Reserve Board of Governors (June 19, 
2017), https://www.warren.senate.gov/files/documents/2017-6-19_Warren_Ltr_to_Fed.pdf 
[https://perma.cc/7PZZ-FE7F] [hereinafter June 19 Letter]. 

http://casestudies.law.harvard.edu/
mailto:HLSCaseStudies@law.harvard.edu
https://www.warren.senate.gov/?p=press_release&id=1803
https://perma.cc/P3ZV-3X6W
https://www.warren.senate.gov/files/documents/2017-6-19_Warren_Ltr_to_Fed.pdf
https://perma.cc/7PZZ-FE7F
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Background 

Wells Fargo Bank, N.A. 

Wells Fargo Bank, N.A. (“WFBNA”) is a nationally-chartered bank subject to federal 

regulatory oversight and examination , including by the Office of the Comptroller of the 

Currency (“OCC”), the Federal Deposit Insurance Company (“FDIC”), and the Consumer 

Financial Protection Bureau (“CFPB”).3 It also has state-chartered banks which are subject to 

both federal and state-level oversight.4 WFBNA is an indirect, wholly-owned subsidiary of 

Wells Fargo & Company (“WFC”),5 a financial holding company and a bank holding company 

(“BHC”) under the Bank Holding Company Act of 1956, as amended.6 Therefore, the Fed has 

primary regulatory and supervisory authority over WFC.7 

WFC is one of the largest financial institutions in the world. It has been identified by the 

Financial Stability Board as a global systemically important bank (“G-SIB”).8 It is also subject 

to supervision by the Fed’s Large Institution Supervision Coordinating Committee, the body 

“tasked with overseeing the supervision of the largest, most systemically important financial 

institutions in the United States.”9 WFBNA itself, which represents the vast majority of WFC’s 

assets and liabilities,10 is one of the largest banks in the United States. As of December 31, 

2016, it was the second largest U.S. commercial bank, with over $1.7 trillion in consolidated 

total assets.11  

                                                                        
3 See WELLS FARGO & CO., ANNUAL REPORT (FORM 10-K) 2 (Mar. 1, 2017) [hereinafter WFC 2017 10-K].  
4 See id.  
5 See WELLS FARGO & CO, WELLS FARGO 2017 RESOLUTION PLAN: PUBLIC SECTION 38 (July 1, 2017), 

https://www.fdic.gov/regulations/reform/resplans/plans/wellsfargo-165-1707.pdf [https://perma.cc/69W8-
GEWX] [hereinafter WFC 2017 LIVING WILL].  

6 See 12 U.S.C. § 1841 et seq. 
7 See WFC 2017 10-K at 2 ("As a bank holding company, [WFC] is subject to regulation under the BHC Act and to 

inspection, examination, and supervision by its primary regulator, the [Fed]. [WFC] is also subject to the disclosure 
and regulatory requirements of the Securities Act of 1933, as amended, and the Securities Exchange Act of 1934, 
as amended, both as administered by the [Securities and Exchange Commission]."). 

8 See FINANCIAL STABILITY BOARD, 2016 LIST OF GLOBAL SYSTEMICALLY IMPORTANT BANKS 3 (NOV. 21, 2016), http://www.fsb.org/wp-
content/uploads/2016-list-of-global-systemically-important-banks-G-SIBs.pdf [https://perma.cc/86UP-ZF8U]. 

9 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, LARGE INSTITUTION SUPERVISION COORDINATING COMMITTEE (updated July 
14, 2016), https://www.federalreserve.gov/supervisionreg/large-institution-supervision.htm 
[https://perma.cc/E7PB-HP6S] 

10 See WFC 2017 LIVING WILL 7 (“WFBNA represents approximately 89% of the Company’s consolidated assets and 
approximately 91% of the Company’s consolidated liabilities, and generates a large majority of the Company’s 
consolidated revenues and consolidated net income.”). 

11 See BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, FEDERAL RESERVE STATISTICAL RELEASE, LARGE COMMERCIAL BANKS (Dec. 
31, 2016), https://www.federalreserve.gov/releases/lbr/current [https://perma.cc/6VZZ-YAZ9].  

https://www.fdic.gov/regulations/reform/resplans/plans/wellsfargo-165-1707.pdf
https://perma.cc/69W8-GEWX
https://perma.cc/69W8-GEWX
http://www.fsb.org/wp-content/uploads/2016-list-of-global-systemically-important-banks-G-SIBs.pdf
http://www.fsb.org/wp-content/uploads/2016-list-of-global-systemically-important-banks-G-SIBs.pdf
https://perma.cc/86UP-ZF8U
https://www.federalreserve.gov/supervisionreg/large-institution-supervision.htm
https://perma.cc/E7PB-HP6S
https://www.federalreserve.gov/releases/lbr/current
https://perma.cc/6VZZ-YAZ9
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Traditional banking products represent a major part of WFC’s business. The Community 

Banking Segment (“Community Bank”)—which “offers a complete line of diversified 

financial products and services to consumers and small businesses”—generated over 62% of 

WFC’s total net interest income in 2016.12 Moreover, according to WFC’s 2017 Living Will 

(which was approved on April 24, 2017 after several rounds of revisions13), “[l]ending and 

investing activities represent approximately 86% of [WFC’s] total assets,” and “[t]otal 

deposits represent approximately 76% of [WFC’s] total liabilities.”14  

Sales-Related Misconduct 

As was recently reported, WFBNA has been the site of “‘widespread illegal’ sales practices.”15 

In September 2016, WFBNA and/or WFC entered consent orders with the OCC16 and the 

CFPB,17 and settled a lawsuit brought by the Los Angeles City Attorney’s Office.18 Collectively, 

the agreements required WFBNA and/or WFC to pay $185 million in civil money penalties on 

top of millions more in restitution to affected customers. The legal actions arose out of 

improper sales practices, including opening customer accounts without the customer’s 

authorization.19 According to the CFPB’s consent order:  

[WFBNA’s] employees engaged in “simulated funding.” To qualify for 

incentives that rewarded bankers for opening new accounts that were 

funded shortly after opening, [WFBNA’s] employees opened deposit 

accounts without consumers’ knowledge or consent and then transferred 

funds from consumers’ authorized accounts to temporarily fund the 

unauthorized accounts in a manner sufficient for the employee to obtain 

                                                                        
12 WFC 2017 10-K 262, 266.  
13 See Letter from the Board of Governors of the Federal Reserve System and the Federal Deposit Insurance 

Corporation to Timothy Sloan, Chief Executive Officer and President of Wells Fargo & Co. (Apr. 24, 2017), 
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20170424a1.pdf [https://perma.cc/X9E9-
6RS6]. 

14 WFC 2017 LIVING WILL 7. 
15 Emily Glazer, Wells Fargo to Pay $185 Million Fine Over Account Openings, WALL ST. J. (Sept. 8, 2016). 
16 See Consent Order for a Civil Money Penalty, In the Matter of: Wells Fargo Bank, N.A. Sioux Falls, South Dakota, 

2016 WL 9330727 (O.C.C.) (Sept. 6, 2016), https://www.occ.gov/static/enforcement-actions/ea2016-082.pdf 
[https://perma.cc/TP76-YY6C] [hereinafter OCC Consent Order]. 

17 See Consent Order, In the Matter of: Wells Fargo Bank, N.A., 2016 CFPBCO 0015, 2016 WL 6646128 (C.F.P.B) (Sept. 
4, 2016) https://www.occ.gov/static/enforcement-actions/ea2016-082.pdf [https://perma.cc/TP76-YY6C] 
[hereinafter CFPB Consent Order].  

18 See California v. Wells Fargo Company, Case No. BC580778, Los Angeles Supp. Ct. (Sept. 8, 2016).  
19 See, e.g., CFPB Consent Order.  

https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20170424a1.pdf
https://perma.cc/X9E9-6RS6
https://perma.cc/X9E9-6RS6
https://www.occ.gov/static/enforcement-actions/ea2016-082.pdf
https://perma.cc/TP76-YY6C
https://www.occ.gov/static/enforcement-actions/ea2016-082.pdf
https://perma.cc/TP76-YY6C
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credit under the incentive-compensation program. . . . [WFBNA’s] analysis 

concluded that [between May 2011 and July 2015 WFBNA] employees opened 

1,534,280 deposit accounts that may not have been authorized and that may 

have been funded through simulated funding, or transferring funds from 

consumers’ existing accounts without their knowledge or consent. That 

analysis determined that roughly 85,000 of those accounts incurred about $2 

million in fees, which [WFBNA] is in the process of refunding. The fees 

included overdraft fees on linked accounts the consumers already had, 

monthly service fees imposed for failure to keep a minimum balance in the 

unauthorized account, and other fees.20 

While the CFPB and the Los Angeles City Attorney’s Office focused on the harm to individual 

consumers, the OCC emphasized the lack of sufficient oversight and risk management which 

allowed unsafe or unsound banking practices to occur.21 For example, the OCC observed that 

“[t]he incentive compensation program and plans . . . pressured [WFBNA] employees to sell 

[b]ank products not authorized by the customer,” and that WFBNA “failed to provide 

sufficient oversight to prevent and detect the unsafe or unsound sales practices . . . and 

failed to mitigate the risks that resulted from such sales practices.”22 WFC also recently 

settled a putative class action suit filed in 2015 arising out of the sales practices for $142 

million.23 24 

Since this story first broke, estimates of the scope of the sales-related misconduct have 

grown. For example, WFC recently reported that it now estimates that approximately 3.5 

million phony accounts were created,25 nearly double its estimate at the time of the CFPB 

consent order.26  

                                                                        
20 Id.  
21 See OCC Consent Order.  
22 Id. 
23 See David Ng, “Judge approves $142-million class-action settlement in Wells Fargo sham accounts scandal,” LOS 

ANGELES TIMES (July 9, 2017).  
24 See Dani Kass, “Wells Fargo Faces Class Action In Sales Quotas Scandal,” Law360 (May 14, 1015).  
25 See WELLS FARGO & CO., WELLS FARGO REPORTS COMPLETION OF EXPANDED THIRD-PARTY REVIEW OF RETAIL BANKING ACCOUNTS, 

PAVING WAY TO COMPLETE REMEDIATION EFFORT (Aug. 31, 2017), https://newsroom.wf.com/press-release/wells-fargo-
reports-completion-expanded-third-party-review-retail-banking-accounts [https://perma.cc/UFF8-Z97B]. 

26 See CFPB Consent Order.  

https://newsroom.wf.com/press-release/wells-fargo-reports-completion-expanded-third-party-review-retail-banking-accounts
https://newsroom.wf.com/press-release/wells-fargo-reports-completion-expanded-third-party-review-retail-banking-accounts
https://perma.cc/UFF8-Z97B


Wells Fargo Corporate Governance Case Study 5 

FOR ONE USE ONLY 

Although these practices gave rise to Sen. Warren’s request, they are not the only instances 

of misconduct at various WFC subsidiaries. The following summarizes other sales-related 

misconduct that has occurred throughout WFC and/or its subsidiaries over the past decade:  

• Mortgage Rate Lock Fees: In October 2017, WFC announced plans to refund certain 

“home lending customers who paid fees for mortgage rate lock extensions.”27 As the 

Los Angeles Times reported, “[t]he fees are supposed to only be charged when 

borrowers fail to finish their paperwork on time and want to retain the initially 

quoted interest rate on their home loan.”28 WFC had previously disclosed in August 

2017 (in its third-quarter SEC filings) that the CFPB had “commenced an investigation 

into the Company’s policies and procedures regarding the circumstances in which the 

Company required customers to pay” these fees.29 These fees are also currently the 

subject of a class action lawsuit.30 Although WFC found that “approximately $98 

million in rate lock extension fees were assessed to about 110,000 borrowers during 

the period in question,” it does not believe all of them were improperly assessed.31 

• Car Insurance: In July 2017, WFC announced that customers of its subsidiary, Wells 

Fargo Dealers Services, had been charged unnecessarily for Collateral Protection 

Insurance policies.32 According to WFC, the subsidiary purchased these policies —

which “[protect] against loss or damage to a vehicle serving as collateral to secure a 

loan”—on behalf of customers who appeared not to already have such a policy.33 The 

New York Times reported that an internal WFC report found that the superfluous 

insurance “pushed roughly 274,000 Wells Fargo customers into delinquency and 

resulted in almost 25,000 wrongful vehicle repossessions.”34 WFC “determined that 

                                                                        
27 WELLS FARGO & CO., WELLS FARGO ANNOUNCES PLAN TO REFUND CUSTOMERS FOR MORTGAGE RATE LOCK EXTENSION FEES (Oct. 4, 

2017), https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-refund-
customers-mortgage-rate-lock [https://perma.cc/QLM7-NXSY]. 

28 Lauren Raab, “Wells Fargo to refund fees charged for mortgage delays that were primarily its own fault,” LOS 

ANGELES TIMES (Oct. 4, 2017).  
29 See WELLS FARGO & CO., QUARTERLY REPORT (FORM 10-Q) 125 (Aug. 4, 2017).  
30 See James Rufus Koren, “Wells Fargo hit with class-action lawsuit over mortgage lock-in fees,” LOS ANGELES TIMES 

(Aug. 29. 2017).  
31 WELLS FARGO & CO., WELLS FARGO ANNOUNCES PLAN TO REFUND CUSTOMERS FOR MORTGAGE RATE LOCK EXTENSION. 
32 See WELLS FARGO & CO., WELLS FARGO ANNOUNCES PLAN TO REMEDIATE CUSTOMERS FOR AUTO INSURANCE COVERAGE (July 27, 

2017), https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-remediate-
customers-auto-insurance [https://perma.cc/NGS5-XMPC]. 

33 See id. 
34 Gretchen Morgenson, “Wells Fargo Forced Unwanted Auto Insurance on Borrowers,” N.Y. TIMES (July 27, 2017).   

https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-refund-customers-mortgage-rate-lock
https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-refund-customers-mortgage-rate-lock
https://perma.cc/QLM7-NXSY
https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-remediate-customers-auto-insurance
https://newsroom.wf.com/press-release/consumer-lending/wells-fargo-announces-plan-remediate-customers-auto-insurance
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certain external vendor processes and internal controls were inadequate” and 

announced remediation totaling approximately $80 million for the 570,000 

customers the company reported were affected.35 In a separate incident, the New 

York Times reported in August 2017 that WFC or its subsidiaries failed to refund 

unused premiums—as several states require—for a different type of insurance policy 

which protects lenders from declining car values.36 According to a WFC 

spokesperson, the practice could be traced to “issues related to a lack of oversight 

and controls surrounding the administration” of these policies.37 

• Mortgage-Related Notices: In November 2015, the Department of Justice (“DOJ”) 

announced a settlement with WFBNA arising out of the bank’s “repeated failure to 

provide homeowners with legally required notices, thereby denying homeowners the 

opportunity to challenge the accuracy of mortgage payment increases.”38 

Bankruptcy Rule 3002.1, a federal bankruptcy rule that went into effect in 2011, 

“requires mortgage creditors to file and serve a notice 21 days before adjusting a 

Chapter 13 debtor’s monthly mortgage payment.”39 As part of this settlement, 

WFBNA agreed to pay over $80 million in remediation to affected homeowners and 

to “change internal operations and submit to oversight by an independent 

compliance reviewer.”40 

• Redlining: In July 2012, DOJ announced that WFBNA agreed to settle a mortgage 

discrimination suit alleging violations of the Fair Housing Act41 and the Equal Credit 

Opportunity Act.42 According to DOJ, “as a result of Wells Fargo’s policies and 

practices, qualified African-American and Hispanic wholesale borrowers were placed 

                                                                        
35 WELLS FARGO & CO., WELLS FARGO ANNOUNCES PLAN TO REMEDIATE CUSTOMERS FOR AUTO INSURANCE COVERAGE. 
36 See Gretchen Morgenson, “Wells Fargo, Awash in Scandal, Faces Violations Over Car Insurance Refunds,” N.Y. TIMES 

(Aug. 7, 2017).  
37 See id. 
38 DEPARTMENT OF JUSTICE, U.S. TRUSTEE PROGRAM REACHES $81.6 MILLION SETTLEMENT WITH WELLS FARGO BANK N.A. TO PROTECT 

HOMEOWNERS IN BANKRUPTCY (Nov. 5, 2015), https://www.justice.gov/opa/pr/us-trustee-program-reaches-816-
million-settlement-wells-fargo-bank-na-protect-homeowners [https://perma.cc/75WG-ML3T]. 

39 Id. 
40 Id. 
41 Codified at 42 U.S.C. § 3601 et seq. 
42 Codified at 15 U.S.C. § 1691 et seq. See also DEPARTMENT OF JUSTICE, JUSTICE DEPARTMENT REACHES SETTLEMENT WITH WELLS 

FARGO RESULTING IN MORE THAN $175 MILLION IN RELIEF FOR HOMEOWNERS TO RESOLVE FAIR LENDING CLAIMS (Jul. 12, 2012), 
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-wells-fargo-resulting-more-175-million-
relief [https://perma.cc/5QFT-234N].  

https://www.justice.gov/opa/pr/us-trustee-program-reaches-816-million-settlement-wells-fargo-bank-na-protect-homeowners
https://www.justice.gov/opa/pr/us-trustee-program-reaches-816-million-settlement-wells-fargo-bank-na-protect-homeowners
https://perma.cc/75WG-ML3T
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-wells-fargo-resulting-more-175-million-relief
https://www.justice.gov/opa/pr/justice-department-reaches-settlement-wells-fargo-resulting-more-175-million-relief
https://perma.cc/5QFT-234N
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in subprime loans rather than prime loans even when similarly-qualified non-Hispanic 

white borrowers were placed in prime loans.”43 DOJ concluded that the 

discrimination “occurred because it was [WFBNA’s] business practice to allow 

mortgage brokers and employees to place a loan applicant in a subprime loan even 

when the applicant qualified for a prime loan.”44 WFBNA agreed to pay at least 

“$184.3 million in compensation for wholesale borrowers who were steered into 

subprime mortgages or who paid higher fees and rates than white borrowers 

because of their race or national origin.”45 As part of the settlement, WFBNA also 

agreed to pay “$50 million in direct down payment assistance to borrowers in 

communities around the country where [DOJ] identified large numbers of 

discrimination victims and which were hard hit by the housing crisis.”46 The OCC 

subsequently downgraded WFBNA’s rating under Community Reinvestment Act47 

“from ‘Outstanding’ to ‘Needs to Improve’ as a result of the extent and egregious 

nature of the evidence of discriminatory and illegal credit practices.”48 The OCC also 

noted WFBNA’s failure “to implement an effective compliance risk management 

program designed to properly prevent, identify and correct violations.”49 

• Cash-Out Refinancing and Falsified Information: In July 2011, the Fed announced that 

it had issued a consent cease and desist order and imposed an $85 million civil money 

penalty against WFC for mortgage-related sales practices which were found to be 

“unsafe and unsound banking practices.”50 The Fed found that a WFC subsidiary 

“made subprime loans that primarily refinanced existing home mortgages in which 

borrowers received additional money from the loan proceeds in so-called cash-out 

                                                                        
43 DEPARTMENT OF JUSTICE, JUSTICE DEPARTMENT REACHES SETTLEMENT WITH WELLS FARGO RESULTING IN MORE THAN $175 MILLION IN 

RELIEF FOR HOMEOWNERS TO RESOLVE FAIR LENDING CLAIMS. 
44 Id.  
45 Id.  
46 Id. 
47 Codified at 12 U.S.C. § 2901 et seq. 
48 OFFICE OF THE COMPTROLLER OF THE CURRENCY, LARGE BANK SUPERVISION COMMUNITY REINVESTMENT ACT PERFORMANCE EVALUATION, 

WELLS FARGO BANK, NATIONAL ASSOCIATION 5, 13-16 (Sept. 30, 2012), 
https://www08.wellsfargomedia.com/assets/pdf/about/community-reinvestment/2016-wells-fargo-bank.pdf 
[https://perma.cc/TYA9-PPV5]. 

49 Id. at 16. 
50 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, FEDERAL RESERVE ISSUES A CONSENT CEASE AND DESIST ORDER AND ASSESSES CIVIL 

MONEY PENALTY AGAINST WELLS FARGO (July 20, 2011), 
https://www.federalreserve.gov/newsevents/pressreleases/enforcement20110720a.htm 
[https://perma.cc/MW59-UMNA].  

https://www08.wellsfargomedia.com/assets/pdf/about/community-reinvestment/2016-wells-fargo-bank.pdf
https://perma.cc/TYA9-PPV5
https://www.federalreserve.gov/newsevents/pressreleases/enforcement20110720a.htm
https://perma.cc/MW59-UMNA
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refinancing loans.”51 The Fed also found that certain “sales personnel falsified 

information about borrowers’ incomes to make it appear that the borrowers 

qualified for loans when they would not have qualified based on their actual 

incomes.”52 The Fed noted that these practices were a result of “incentive 

compensation and sales quota programs and the lack of adequate controls to 

manage the risks resulting from these programs.”53 

• Pick-a-Payment Loans: In late 2010, various WFC subsidiaries settled suits brought by 

eight states and numerous other litigants related to “Pick-a-Payment” mortgage 

products sold by companies WFC acquired during the 2008 financial crisis.54 These 

products allowed mortgage purchasers to select between different payment options 

but failed to warn purchasers that the lowest payment option would not cover the 

interest.55 As a result, “[w]hen borrowers’ payments did not cover the interest, it 

caused the outstanding principal balance of the loan to increase and to sometimes 

balloon out of control as the required minimum monthly payments also increased 

proportionally.”56 As part of these settlements, it is estimated that WFC or its 

subsidiaries agreed to make over $2 billion worth of loan adjustments,57 tens of 

millions in restitution to homeowners who were foreclosed,58 at least $50 million to 

settle a private class action suit,59 and $665 million to settle related securities fraud 

suits.60 Separately, WFC was later found to have violated the terms of its settlement 

by “fail[ing] to develop and implement imminent default procedures consistent with 

the settlement agreement.”61 

                                                                        
51 Id. 
52 Id. 
53 Id. 
54 See Scott S. Balber and J. Carson Pulley, Wells Fargo pays $71 million in the settlement arising from "pick-a-

payment" toxic mortgages, LEXOLOGY (Dec. 21, 2010); Aaron Smith, Wells Fargo to modify 15,000 mortgages, CNN 

MONEY (Dec. 21, 2010). 
55 See Balber and Pulley, Wells Fargo pays $71.  
56 Id. 
57 See id; Smith, Wells Fargo to modify 15,000 mortgages. 
58 See id. 
59 See Ryan Davis, Wells Fargo Settles Pick-A-Payment Suit For $50M, LAW360 (Dec. 15, 2010). 
60 See Rick Rothacker, Wells Fargo to pay $75 million to settle Wachovia suit, REUTERS (Dec. 2, 2011) (also noting a 

separate suit which was settled for $590 million).  
61 In re Wachovia Corp. “Pick-A-Payment” Mortg. Mktg. & Sales Practices Litig., 2015 WL 1744339, at *1 (N.D. Cal. 

Apr. 15, 2015).   
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Reactions 

The announcement of the September 2016 enforcement actions received a great deal of 

publicity. As will be discussed later in this memorandum, this is the moment when WFC 

began an internal shakeup, but not before the scandal caught the attention of numerous 

Members of Congress, including Sen. Warren. John Stumpf—who at the time was both CEO 

of WFC and Chairman of its Board of Directors—was called to testify in September 2016 

before both the Senate Banking Committee and the House Financial Services Committee.62 In 

one heated exchange during Stumpf’s senate testimony, Sen. Warren accused Stumpf of 

“gutless leadership” for firing lower-level employees instead of higher-paid executives and 

called for him to resign:63  

You know, here’s what really gets me about this, Mr. Stumpf. If one of your 

tellers took a handful of $20 bills out of the cash drawer, they’d probably be 

looking at criminal charges for theft. They could end up in prison. But you 

squeezed your employees to the breaking point so they would cheat 

customers and you could drive up the value of your stock and put hundreds 

of millions of dollars in your own pocket. And when it all blew up, you kept 

your job, you kept your multimillion dollar bonuses, and you went on 

television to blame thousands of $12-an-hour employees who were just trying 

to meet cross-sell quotas that made you rich. This is about accountability. You 

should resign. You should give back the money that you took while this scam 

was going on, and you should be criminally investigated by both the 

Department of Justice and the Securities and Exchange Commission.64 

Sen. Warren also criticized Stumpf’s deference to the WFC Board: “You describe them like 

they are strangers you met in a dark alley. Mr. Stumpf, you are the chairman of the board.”65 

Other senators homed in on evidence that Stumpf had known about the improper sales 

                                                                        
62 See Maggie McGrath, Mr. Stumpf Goes Back To Washington: Embattled Wells Fargo Chief Testifies In Front Of 

House Panel, FORBES (Sept. 29, 2016).  
63 See Michael Corkery, Elizabeth Warren Accuses Wells Fargo Chief of ‘Gutless Leadership,’ N.Y. TIMES (Sept. 20, 2016).  
64 An Examination of Wells Fargo’s Unauthorized Accounts and the Regulatory Response, Hearing Before the S. Comm. 

on Financial Services, 114th Cong. (2016), https://financialservices.house.gov/uploadedfiles/appendix_final.pdf 
[https://perma.cc/3GG9-G64D]. 

65 Corkery, Elizabeth Warren Accuses Wells Fargo Chief.   

https://financialservices.house.gov/uploadedfiles/appendix_final.pdf
https://perma.cc/3GG9-G64D
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practices as early as 2013, but had not taken appropriate remedial steps such as firing certain 

executives.66 

WFC Annual Meeting 

Public outcry grew to a fever pitch in the lead up to WFC’s annual shareholder meeting which 

took place on April 25, 2017. Each of the two leading proxy advisory firms—Institutional 

Shareholder Services (“ISS”) and Glass Lewis—released reports which were highly critical of 

the WFC Board. Citing the lending practices, ISS advised shareholders to take the significant 

step of voting against renewed terms for all twelve WFC directors who had been on the 

Board before the sales practice scandal broke:67  

The Audit and Examination, Risk, and Human Resources Committees, tasked 

with risk oversight, failed over a number of years to provide a timely and 

sufficient risk oversight process that should have mitigated the harmful 

impact of the unsound retail banking sales practices that occurred from 2011-

2016. Votes against 12 directors and members of the committees are 

warranted for the committees’ failures in this regard.68 

Glass Lewis recommended voting against four of the incumbent directors, all of whom were 

members of WFC’s Corporate Responsibility Committee.69 After describing the duties of the 

Corporate Responsibility Committee members, Glass Lewis observed:  

[T]he duties [of the Corporate Responsibility Committee] appear to us to be a 

near-perfect encapsulation of a list of the Company’s shortcomings in 

detecting the ethical breaches at the Company’s community bank for a 

number of years. While giving credit to the actions taken by the board in 

response to this crisis since the settlement went public, we believe 

shareholders should vote against [the four directors] based on the 

                                                                        
66 See id. 
67 See INSTITUTIONAL SHAREHOLDER SERVICES, ISS PROXY ANALYSIS & BENCHMARK POLICY VOTING RECOMMENDATIONS: WELLS FARGO & 

COMPANY 17 (Apr. 7, 2017); Ross Kerber and Dan Freed, High-stakes vote on Wells Fargo board also tests proxy 
adviser ISS, REUTERS (Apr. 21, 2017).  

68 Id. at 1. 
69 See GLASS LEWIS, PROXY PAPER: WELLS FARGO & COMPANY 14 (Apr. 3, 2017).   
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reputational damage inflicted on the Company and this committee's failure to 

properly fulfill its stated duties.70 

Glass Lewis also recommended voting against two other “overboarded” directors.71 As 

Jeremy Kress has argued, “the drawbacks of director busyness are especially severe for 

large, complex financial institutions because of the special governance demands imposed on 

their boards.”72 

Despite these recommendations, shareholders voted to reelect each director to another 

term, albeit some by very slim margins, as the chart below illustrates.73 WFC Board Chair 

Stephen Sanger, for example, “garnered only 56% of shareholders’ support, far below the 

95% or more that most directors usually get with little fanfare.”74 A number of commentators 

have noted that the narrow election margins are significant, especially considering that a 

year earlier “no board members [had drawn] less than 95 percent support.”75 Sanger himself 

acknowledged that shareholders had “sent the entire Board a clear message of 

dissatisfaction.”76 Stephen Davis, associate director of Harvard Law School’s Programs on 

Corporate Governance, called the election “a wake-up call that directors at U.S. companies 

may no longer glide through a crisis without taking individual hits in reputation.”77  

The annual meeting reportedly “had the air of a rowdy town-hall meeting.”78 Several angry 

investors had to be removed from the meeting,79 and several former employees spoke out 

against the decried past sales practices.80 According to the Wall Street Journal, “[o]ne former 

                                                                        
70 Id. 
71 See id. at 1.  
72 Jeremy C. Kress, Board to Death: How Busy Directors Could Cause the Next Financial Crisis, 59 B.C. L. REV. ___ 

(forthcoming 2018). 
73 See WELLS FARGO & CO., WELLS FARGO ANNOUNCES PRELIMINARY VOTING RESULTS OF 2017 ANNUAL MEETING (Apr. 25, 2017), 

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-
results-2017-annual [https://perma.cc/GAA7-EZE4]. 

74 Emily Glazer, Wells Fargo Directors Face Shareholders’ Ire, WALL ST. J. (Apr. 25, 2017).  
75 Laura J. Keller, Wells Fargo Board Scrapes Through Election at Tough Meeting, BLOOMBERG MARKETS (Apr. 25, 2017).  
76 WELLS FARGO & CO., WELLS FARGO ANNOUNCES PRELIMINARY VOTING RESULTS OF 2017 ANNUAL MEETING (Apr. 25, 2017), 

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-
results-2017-annual [https://perma.cc/PUG9-BK3T]. 

77 Glazer, Wells Fargo Directors Face Shareholders’ Ire. 
78 Stacy Cowley, Wells Fargo Shareholders Tepidly Re-elect Bank’s Directors, N.Y. TIMES (Apr. 25. 2017).  
79 See Christina Rexrode and Emily Glazer, Guy Kicked Out of Wells Fargo Meeting Still Wants Answers, WALL ST. J. (Apr. 

25, 2017).  
80 See Glazer, Wells Fargo Directors Face Shareholders’ Ire.   

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-results-2017-annual
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-results-2017-annual
https://perma.cc/GAA7-EZE4
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-results-2017-annual
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-results-2017-annual
https://perma.cc/PUG9-BK3T
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employee apologized to customers for the bank’s aggressive sales tactics, and said that they 

were why she left the company.”81  

2017 Wells Fargo & Co. Board Composition 

Name Joined 
Board 

Votes in 
2017 

Committee Memberships in 2016 

John D. Baker II 2009 70% Audit and Examination, Corporate Responsibility, Credit 

John S. Chen 2006 70% Human Resources 

Lloyd H. Dean 2005 62% Corporate Responsibility, Governance and Nominating, 
Human Resources, Risk 

Elizabeth A. Duke 2015 75% Credit, Finance, Risk 

Enrique Hernandez, Jr. 2003 53% Corporate Responsibility, Finance, Risk 

Donald M. James 2009 77% Finance, Human Resources 

Cynthia H. Milligan 1992 57% Corporate Responsibility, Credit, Governance and 
Nominating, Risk 

Karen B. Peetz 2017 99% Finance, Human Resources 

Federico F. Peña 2011 54% Audit and Examination, Corporate Responsibility, 
Governance and Nominating, Risk 

James H. Quigley 2013 65% Audit and Examination, Credit, Risk 

Stephen W. Sanger 2003 56% Governance and Nominating, Human Resources, Risk 

Ronald L. Sargent 2017 99% Governance and Nominating, Human Resources 

Timothy J. Sloan 2016 99%   

Susan G. Swenson 1998 67% Audit and Examination, Governance and Nominating 

Suzanne M. Vautrinot 2015 80% Audit and Examination, Credit 

Source: WELLS FARGO & CO., WELLS FARGO ANNOUNCES PRELIMINARY VOTING RESULTS OF 2017 ANNUAL MEETING (Apr. 25, 2017), 
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-preliminary-voting-results-2017-annual; 
WELLS FARGO & CO., WELLS FARGO NAMES TWO NEW INDEPENDENT DIRECTORS (Feb. 20, 2017), https://newsroom.wf.com/press-
release/wells-fargo-names-two-new-independent-directors; “Annual Report 2016,” Wells Fargo & Company 33 (2016), 
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2016-annual-report.pdf; “2017 Proxy 
Statement,” Wells Fargo & Company vii (2017), https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-
reports/2017-proxy-statement.pdf. 

Shareholder Litigation 

WFC is currently the subject of numerous lawsuits arising out of its sales-related practices.82 

Much of the litigation is currently centered in San Francisco where Judge Jon S. Tigar, United 

States District Judge for the Northern District of California, has consolidated numerous 

separate shareholder derivative claims and appointed a lead plaintiff and counsel.83 The 

                                                                        
81 Id. 
82 See James Rufus Koren, Wells Fargo hit with multiple lawsuits over bogus accounts, aggressive sales quotas, LOS 

ANGELES TIMES (Sept. 26, 2016).  
83 See In re Wells Fargo & Co. Shareholder Derivative Litigation, No. 16-CV-05541-JST, 2017 WL 130282 (N.D. Cal. Jan. 

12, 2017). 
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plaintiffs have named as defendants current and past members of the WFC Board who the 

plaintiffs allege are responsible for the sales-related practices: 

[F]aced with direct evidence of fraudulent account-creation activities, 

Defendants were utterly derelict in their duties and did nothing to 

meaningfully address the indications of pervasive misconduct at the 

Company, in addition to the deficient internal controls that allowed the 

misconduct to occur and the overly aggressive sales-quota program that 

fostered and perpetuated it. . . . In short, Defendants failed—repeatedly, and 

brazenly—to serve the best interests of Wells Fargo and its shareholders.84 

The plaintiffs’ causes of action arise under both state and federal law; they include claims 

alleging “breach of fiduciary duty,” “unjust enrichment,” “violation of Section 14(a) of the 

Exchange Act and SEC Rule 14a-9,” “violations of Section 10(b) of the Exchange Act and SEC 

Rule 10b–5,” “violations of Section 29(b) of the Exchange Act,” and “corporate waste.”85 

With the exception of several California state claims, each of the plaintiffs’ causes of action 

survived motion to dismiss in May 201786 and October 2017.87 

Legal Standards 

The legal question we have been asked to consider relates to the Fed’s authority to remove 

members of a board of a BHC pursuant to Section 8(e) of the Federal Deposit Insurance Act 

of 1950, as amended.88 Sen. Warren has written to Chair Yellen on three separate occasions 

urging the Fed to remove all twelve current members of the WFC Board who served between 

                                                                        
84 Complaint at ¶¶ 47, 56, In re Wells Fargo & Co. Shareholder Derivative Litigation, No. 16-CV-05541-JST, 2017 WL 

130282 (N.D. Cal. Jan. 12, 2017). 
85 See Shaev v. Baker, No. 16-CV-05541-JST, 2017 WL 1735573 (N.D. Cal. May 4, 2017). 
86 See id. 
87 See In re Wells Fargo & Co. Shareholder Derivative Litigation, No. 16-CV-05541-JST, 2017 WL 4414304 (N.D. Cal. Oct. 

4, 2017).  
88 Codified at 12 U.S.C. § 1818(e).  
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May 2011 and July 2015.89 We need you to determine whether the Fed has the legal authority 

to do so.  

Section 8(e) 

Section 8(e) gives federal banking agencies—including the Fed—the authority to remove any 

director of an insured depository institution from office if certain conditions are met.90 First, 

the specific party to be removed must have violated a law, regulation, order, or instruction 

by a regulator; engaged in unsafe or unsound practices; or breached a fiduciary duty.91 

Second, that conduct must have enriched the director or caused harm to the depository 

institution or depositors.92 Third, the conduct must involve personal dishonesty or 

“demonstrates willful or continuing disregard by such party for the safety or soundness of 

such insured depository institution or business institution.”93 To summarize, there must be 

conduct that (i) was violative, (ii) which benefited the violator or harmed the bank or its 

customers, and (iii) which was dishonest or something akin to reckless.94 As the D.C. Circuit 

has explained, “[t]hese three prongs of the prohibition action are known respectively as 

‘misconduct,’ ‘effects,’ and ‘culpability.’ . . . An order of prohibition is supportable upon proof 

of each prong so long as the misconduct creates a ‘reasonably foreseeable’ risk to the 

financial institution.”95 

                                                                        
89 See OFFICE OF SENATOR ELIZABETH WARREN, WARREN URGES FED TO REMOVE 12 WELLS FARGO BOARD MEMBERS FOLLOWING FAKE 

ACCOUNTS SCANDAL (June 19, 2017), https://www.warren.senate.gov/?p=press_release&id=1694 
[https://perma.cc/V5NA-2WY2]; OFFICE OF SENATOR ELIZABETH WARREN, FOLLOWING NEW REPORTS OF WELLS FARGO 

MISCONDUCT, WARREN RENEWS CALL FOR FED CHAIR YELLEN TO REMOVE BANK’S BOARD (July 28, 2017), 
https://www.warren.senate.gov/?p=press_release&id=1776 [https://perma.cc/S8BQ-NSHT]; OFFICE OF SENATOR 

ELIZABETH WARREN, WARREN HIGHLIGHTS NEW EVIDENCE OF WELLS FARGO MISCONDUCT, RENEWS CALL FOR FEDERAL RESERVE TO 

REMOVE BANK BOARD MEMBERS (Aug. 16, 2017), https://www.warren.senate.gov/?p=press_release&id=1803 
[https://perma.cc/BX7N-F987].  

90 See 12 U.S.C. § 1818(e); 12 C.F.R. § 359.1(h) (defining “institution-affiliated party”).  
91 See 18 U.S.C. § 1818(e)(1)(A). 
92 See 18 U.S.C. § 1818(e)(1)(B). 
93 18 U.S.C. § 1818(e)(1)(C). 
94 See 18 U.S.C. § 1818(e). 
95 Dodge v. Comptroller of Currency, 744 F.3d 148, 152 (D.C. Cir. 2014).   

https://www.warren.senate.gov/?p=press_release&id=1694
https://perma.cc/V5NA-2WY2
https://www.warren.senate.gov/?p=press_release&id=1776
https://perma.cc/S8BQ-NSHT
https://www.warren.senate.gov/?p=press_release&id=1803
https://perma.cc/BX7N-F987
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In her June 19 letter, Sen. Warren explains why she believes the WFC Board’s conduct 

justifies action under Section 8(e).96 The letter references a report prepared by the law firm 

Shearman & Sterling which is discussed below.97  

• Misconduct: The Shearman & Sterling Report “establishes that the holdover Wells 

Fargo Board members violated the [Fed’s] risk management regulations and its 

guidance on unsafe and unsound conduct. The bank failed to establish a ‘global risk-

management framework . . . commensurate with its structure, risk profile, 

complexities, [and] activities,’ and failed to set up risk-management processes that 

‘ensur[ed] effective and timely implementation of actions to address emerging risks 

and risk-management deficiencies.’”98 

• Effects: “Wells Fargo suffered significant financial loss as a result of the Board’s 

failures. The regulatory settlements cost the bank nearly $200 million. A recent class 

action settlement cost the bank another $110 million, and, as the . . . [Shearman & 

Sterling] Report states, there has been a ‘cascade of civil litigation’ following the 

revelation of the scandal. Beyond these immediate costs, the scandal has caused 

‘serious harm to Wells Fargo's reputation’ and eroded Wells Fargo’s customer 

base.”99 

• Culpability: “An individual’s conduct satisfies the ‘continuing disregard’ standard of 

Section [8(e)] if it was ‘voluntarily engaged in [that conduct] over a period of time 

with heedless indifference to the prospective consequences.’ . . . [The Shearman & 

Sterling Report] establishes that the Board ignored several red flags about the bank’s 

sales practices over the course of several years. That long-standing failure satisfies 

Section [8(e)’s] continuing disregard requirement.”100  

You should note that “officials subject to suspension or removal orders appear to be 

automatically subject to a ban from participation in to the entire insured depository system, 

                                                                        
96 See June 19 Letter. 
97 See WELLS FARGO & CO., WELLS FARGO STATEMENT REGARDING BOARD INVESTIGATION INTO THE COMMUNITY BANK’S RETAIL SALES 

PRACTICES (Apr. 10, 2016), https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-
fargo-statement-regarding-board [https://perma.cc/Y3DS-GQFA].  

98 June 19 Letter (citing 12 C.F.R. § 252.33(a)(2)).  
99 June 19 Letter (citations omitted).  
100 June 19 Letter (citing Candelaria v. Federal Deposit Insurance Corporation, 134 F.3d 382 (10th Cir. 1998)).  

https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-statement-regarding-board
https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-statement-regarding-board
https://perma.cc/Y3DS-GQFA
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absent an express written exception from the appropriate agency.”101 For additional 

information on how the removal procedures work, please see the attached article by Robert 

Basil.102 For a brief overview of the Fed’s various supervisory and enforcement tools, please 

see the attached testimony of Scott Alvarez, former Fed General Counsel.103  

The Fed does not frequently bring enforcement actions under Section 8(e); when it has, the 

relevant conduct has often been criminal. For example, in March 2017, the Fed announced its 

intention bring a Section 8(e) action against former managing directors at J.P. Morgan 

Securities (Asia Pacific) for hiring practices which violated the Foreign Corrupt Practices 

Act.104 In October 2016, the Fed used Section 8(e) against two HSBC employees who were 

charged with multiple counts of wire fraud.105 And in May 2015, the Fed used Section 8(e) 

against several Credit Suisse employees—including one Managing Director—who were 

indicted for conspiracy to commit tax fraud.106 However, the relevant conduct need not be 

this egregious. For example, in Candelaria v. Federal Deposit Insurance Corporation—a case 

Sen. Warren cites in her letter—a reviewing court upheld a Section 8(e) removal action 

against a loan officer who originated loans in a customer’s name without that customer’s 

approval and hence breached his fiduciary duty.107 

For present purposes, the critical questions will be whether the WFC Board’s conduct 

satisfies the culpability and misconduct prongs discussed above. With respect to culpability, 

the case law suggests that courts have generally required “a degree of culpability well 

                                                                        
101 Robert J. Basil, Suspension and Removal of Bank Officials Under the Financial Institutions Reform Recovery and 

Enforcement Act of 1989 (FIRREA), 18 J. LEGIS. 1, 18 (1991). See also Grubb v. Federal Deposit Insurance 
Corporation, 34 F.3d 956, 964 (10th Cir. 1994) (noting that “once [the FDIC] removed Petitioner as a director of 
the Bank, it was required to impose an industrywide prohibition”). 

102 See id.  
103 See “Examining the Settlement Practices of U.S. Financial Regulators:” Hearing Before the H. Comm. on Financial 

Services, 112th Cong. (May 17, 2012) (statement of Scott G. Alvarez, General Counsel, Board of Governors, Federal 
Reserve System), https://www.federalreserve.gov/newsevents/testimony/files/alvarez20120517a.pdf 
[https://perma.cc/2HPF-HP4Q]. 

104 See Fed Seeks to Restrict Former Managing Directors from Employment in Banking Industry, FED. BANK. L. REP. P 154-
895 (C.C.H.), 2017 WL 1052878. 

105 See In the Matter of Mark Johnson and Stuart Scott, Institution-affiliated Parties of HSBC Holdings PLC and HSBC 
Bank PLC London, 2016 WL 6235784 (F.R.B.) at *2. 

106 See In the Matter of Markus Walder, Marco Parenti Adami, Suzanne D. Ruegg Meier, Roger Schaerer, and Michele 
Bergatino, Institution-affiliated parties of Credit Suisse AG Zurich, 2015 WL 2365622 (F.R.B.) at *3. 

107 See Candelaria v. Federal Deposit Insurance Corporation, 134 F.3d 382 (10th Cir. 1998) (“[T]he [FDIC] concluded 
that the extensions of credit to the petitioner for his personal benefit constituted unsafe and unsound banking 
practices, a breach of fiduciary duty, and a violation of federal banking laws and regulations.”).   

https://www.federalreserve.gov/newsevents/testimony/files/alvarez20120517a.pdf
https://perma.cc/2HPF-HP4Q
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beyond mere negligence.”108 As the Third Circuit explained, “[c]ourts have recognized that 

the power to remove a bank officer is an extraordinary power that should be carefully 

exercised in strict accordance with the law.”109 Although Sen. Warren has not advocated the 

Fed permanently ban the twelve holdover directors, the mechanics of Section 8(e) could 

automatically have that effect, as discussed above.110 While a mere technical violation may 

not suffice,111 reckless conduct—such as “approval of loans in violation of [a legal] lending 

limit”—is sufficient.112 For example, the Ninth Circuit recently affirmed a prohibition order, 

holding that “[e]vidence that . . . an experienced banker, with responsibility under Bank 

policies for verifying borrowers’ abilities to repay, deliberately approved risky loans over 

approximately nine months, without verifying borrowers’ income or assets, and without 

confirming that alternate payment commitments were meaningful, is sufficient to support 

the [FDIC’s] finding that [he] acted culpably.”113 

With respect to misconduct, you may wish to focus on whether the WFC Board’s conduct 

constitutes a regulatory violation (including in the securities law context) or an unsafe or 

unsound banking practice which will be discussed in greater detail the next section. Most 

relevant the case law suggests that courts generally define “unsafe or unsound” banking 

practices as those that “[pose] a ‘reasonably foreseeable’ ‘undue risk to the institution.’”114 

At least one court recently interpreted unsafe or unsound practices to include those that are 

“contrary to generally accepted standards of prudent operation.”115 However, as the D.C. 

Circuit explained, “the fact that an act results in an ‘actual loss’ does not, by itself, establish 

that the act posed an abnormal risk to the financial stability or integrity of the institution.”116 

                                                                        
108 Kim v. Office of Thrift Supervision, 40 F.3d 1050, 1054 (9th Cir. 1994) (Expressing agreement “with our sister 

Circuits that, before the OTS may impose the ultimate sanction of a Prohibition Order against a banker that 
forever bans him or her from working in the American banking industry, the OTS must show a degree of 
culpability well beyond mere negligence, i.e., there must be a showing of scienter”).  

109 In the Matter of Seidman, 37 F.3d 911, 929 (3d Cir. 1994). 
110 See 12 U.S.C. 1818(e)(7).  
111 See id.  
112 Ulrich v. U.S. Department of the Treasury, 129 F. App’x 386, 389 (9th Cir. 2005) (concluding that “[s]ubstantial 

evidence also supports the Comptroller’s conclusion that Ulrich’s approval of the loans “involved a reckless 
disregard for the law.” 

113 Haynes v. Federal Deposit Insurance Corporation, 664 F. App’x 635, 637 (9th Cir. 2016).  
114 See Landry v. Federal Deposit Insurance Corporation, 204 F.3d 1125, 1138 (D.C. Cir. 2000) (noting that this is 

consistent with the Third Circuit’s definition established, see In re Seidman, 37 F.3d 911 (3d Cir.1994)). 
115 Michael v. Federal Deposit Insurance Corporation, 687 F.3d 337, 352 (7th Cir. 2012). See also Greene City Bank v. 

Federal Deposit Insurance Corporation, 92 F.3d 633, 636 (8th Cir. 1996) (“It is well-settled in this Circuit . . . that an 
‘unsafe or unsound practice’ exists where the conduct is ‘deemed contrary to accepted standards of banking 
operations which might result in abnormal risk or loss to a banking institution or shareholder.’”). 

116 Johnson v. Office of Thrift Supervision, 81 F.3d 195, 204 (D.C. Cir. 1996).  
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Given Sen. Warren’s argument, you should carefully consider whether the WFC Board’s risk 

management practices were sufficiently inadequate to qualify as unsafe or unsound banking 

practices.  

Risk Management Standards 

As Sen. Warren noted in her letter, WFC is subject to certain Enhanced Prudential 

Standards.117 Specifically, Regulation YY—which implements Section 165 of the Dodd-Frank 

Wall Street Reform and Consumer Protection Act118—imposes special requirements on large 

BHCs:119  

The [Enhanced Prudential Standards] rules require that publicly traded BHCs 

with total consolidated assets of $10 billion or more establish enterprise-wide 

risk committees. BHCs with total consolidated assets of $50 billion or more . . 

. must establish a distinct risk committee to oversee the risk management of 

the enterprise. Such risk committees may not be part of a joint committee of 

the board of directors that oversees another aspect of the business. . . . The 

requirement to establish a risk committee and the related governance 

thereof are paramount to the [Enhanced Prudential Standards] rules and the 

[Fed’s] focus on creating a stronger financial system.120 

It should be noted that although this rule was finalized on February 18, 2014, it did not go into 

effect until January 1, 2015.121  

Nevertheless, the Fed has long considered “[a BHC’s] failure to establish a management 

structure that adequately identifies, measures, monitors, and controls the risks involved in its 

various products and lines of business” to be “unsafe and unsound conduct.”122 For example, 

in 2012 supervisory guidance, the Fed emphasized that the board should “[e]nsure the 

                                                                        
117 See June 19 Letter. 
118 Codified at 12 U.S.C. § 5365. 
119 See 12 C.F.R. Part 252. 
120 Ze’-ev Eiger and Elizabeth Schauber, Recent Trends in Risk Committee Practices for Financial Institutions, BLOOMBERG 

BNA (Apr. 17, 2017).  
121 See BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, FEDERAL RESERVE BOARD APPROVES FINAL RULE STRENGTHENING 

SUPERVISION AND REGULATION OF LARGE U.S. BANK HOLDING COMPANIES AND FOREIGN BANKING ORGANIZATIONS (Feb. 18. 2014), 
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20140218a.htm [https://perma.cc/65H7-RR3G]. 

122 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, FEDERAL RESERVE SUPERVISORY MANUAL 4070.1, 1, RATING RISK-MANAGEMENT 

PROCESSES AND INTERNAL CONTROLS OF BHCS HAVING $50 BILLION OR MORE IN TOTAL ASSETS (July 2016), 

https://www.federalreserve.gov/boarddocs/supmanual/bhc/4000p2.pdf [https://perma.cc/A24T-BN67].   

https://www.federalreserve.gov/newsevents/pressreleases/bcreg20140218a.htm
https://perma.cc/65H7-RR3G
https://www.federalreserve.gov/boarddocs/supmanual/bhc/4000p2.pdf
https://perma.cc/A24T-BN67
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organization’s internal audit, corporate compliance, and risk management and internal 

control functions are effective and independent, with demonstrated influence over business-

line decision making that is not marginalized by a focus on short-term revenue generation 

over longer-term sustainability.” 123 The Fed added that the board should “[a]ssign senior 

managers with the responsibility for ensuring that . . . compensation arrangements and other 

incentives are consistent with the corporate culture and institutional risk appetite.”124 

Additionally, in 2008 supervisory guidance, the Fed noted that “[t]he board has the 

responsibility for promoting a culture that encourages ethical conduct and compliance with 

applicable rules and standards.”125 It added that “[t]he board should ensure that senior 

management has established appropriate incentives to integrate compliance objectives into 

the management goals and compensation structure across the organization, and that 

appropriate disciplinary actions and other measures are taken when serious compliance 

failures are identified.”126 As Sen. Warren points out, the WFC Board repeatedly reassured 

shareholders in the company’s 2013 annual report that “the Board and the Operating 

Committee are the starting point for establishing and reinforcing our risk culture and have 

overall and ultimate responsibility for oversight of our risks.”127  

WFC Board Oversight 

Although the Fed’s Division of Supervision and Regulation is gathering additional details, 

several sources of publicly-available information provide some insight into the WFC Board’s 

risk management practices. Three sources are particularly relevant for our purposes:  

• Shearman & Sterling Report: In September 2016, the Independent Directors of the 

WFC Board announced that they were launching “an independent investigation into 

                                                                        
123 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, COMPLIANCE RISK MANAGEMENT PROGRAMS AND OVERSIGHT AT LARGE 

BANKING ORGANIZATIONS WITH COMPLEX COMPLIANCE PROFILES (SR 12-17/CA 12-14) (Dec. 17, 2012), 
https://www.federalreserve.gov/supervisionreg/srletters/sr1217.htm [https://perma.cc/6LTS-DUP7]. 

124 Id. 
125 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, COMPLIANCE RISK MANAGEMENT PROGRAMS AND OVERSIGHT AT LARGE 

BANKING ORGANIZATIONS WITH COMPLEX COMPLIANCE PROFILES (SR 08-08/CA 08-11) (Oct. 16, 2008), 
https://www.federalreserve.gov/boarddocs/srletters/2008/sr0808.htm [https://perma.cc/E82A-3E4U]. 

126 Id.  
127 “Annual Report 2013,” Wells Fargo & Company 51 (2014), 

https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2013-annual-
report.pdf [https://perma.cc/767W-99ZX].  

https://www.federalreserve.gov/supervisionreg/srletters/sr1217.htm
https://perma.cc/6LTS-DUP7
https://www.federalreserve.gov/boarddocs/srletters/2008/sr0808.htm
https://perma.cc/E82A-3E4U
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2013-annual-report.pdf
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2013-annual-report.pdf
https://perma.cc/767W-99ZX
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the Company’s retail banking sales practices and related matters.”128 The 

investigation was overseen by a separate independent special committee of the WFC 

Board and was conducted by Shearman & Sterling LLP.129 On April 10, 2017, the WFC 

Board released the 113-page report prepared by Shearman & Sterling (“the Shearman 

& Sterling Report”) summarizing the findings of its investigation.130 This report is 

attached for your review. As it was issued by WFC’s independent directors, we can 

regard it as an admission to certain facts. It is a valuable description of actual events 

at different points in time.131 And although the report’s tenor is exculpatory with 

respect to the independent directors themselves, outside observers have less 

charitable interpretations.132  

• OCC Report: The OCC’s Office of Enterprise Governance and the Ombudsperson 

recently disclosed the existence of supervisory actions involving WFBNA. According 

to the OCC, in 2009 the agency issued a Matter Requiring Attention (“MRA”) 

“requiring an enterprise-wide system for complaint management.”133 Although the 

MRA had “communication deficiencies”—it was not, for example, addressed to 

WFBNA’s board—it remained in effect until 2013 at which point it was merged “into a 

high-level Regulatory Risk Management” MRA.134 OCC guidance as of October 2014 

emphasized that MRAs “are the means by which supervisory concerns are 

                                                                        
128 WELLS FARGO & CO., INDEPENDENT DIRECTORS OF WELLS FARGO CONDUCTING INVESTIGATION OF RETAIL BANKING SALES PRACTICES AND 

RELATED MATTERS (Sept. 27, 2016), https://newsroom.wf.com/press-release/corporate-and-financial/independent-
directors-wells-fargo-conducting-investigation [https://perma.cc/XE2B-WACB]. 

129 See id. 
130 See WELLS FARGO & CO., WELLS FARGO STATEMENT REGARDING BOARD INVESTIGATION INTO THE COMMUNITY BANK’S RETAIL SALES 

PRACTICES (Apr. 10, 2016), https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-
fargo-statement-regarding-board [https://perma.cc/R5ZP-U2HX]. 

131 See WELLS FARGO & CO., INDEPENDENT DIRECTORS OF THE BOARD OF WELLS FARGO & COMPANY SALES PRACTICES INVESTIGATION 

REPORT (Apr. 10, 2017), https://www08.wellsfargomedia.com/assets/pdf/about/investor-
relations/presentations/2017/board-report.pdf [https://perma.cc/X76F-G8AV] [hereinafter Shearman & Sterling 
Report].  

132 See Ben W. Heineman, Jr., Wells Fargo Lessons: Will Leaders Ever Learn?, Harvard Law School Forum on Corporate 
Governance and Financial Regulation (Apr. 26, 2017), https://corpgov.law.harvard.edu/2017/04/26/wells-fargo-
lessons-will-leaders-ever-learn [https://perma.cc/7LYQ-LG8Q] (observing that “[d]espite numerous warning signs 
inside the company over the years, there was no concerted high level Wells Fargo response until LA Times news 
stories about consumer fraud appeared in 2013 and the LA City Attorney filed suit in 2015. Then the dam broke”). 
See also GLASS LEWIS, PROXY PAPER: WELLS FARGO & COMPANY 8 (Apr. 3, 2017) (“The report largely absolves the board of 
much blame for the scandal, but does offer what we view as a frank and thorough assessment of failures across 
the Company to address the root cause of the sales practices.”). 

133 OFFICE OF THE COMPTROLLER OF THE CURRENCY, OFFICE OF ENTERPRISE GOVERNANCE AND THE OMBUDSPERSON, ENTERPRISE 

GOVERNANCE SUPERVISION, LESSONS LEARNED REVIEW OF SUPERVISION OF SALES PRACTICES AT WELLS FARGO 4 (April 19, 2017), 
https://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-wells-fargo-supervision-
lessons-learned-41917.pdf [https://perma.cc/QZ84-BF2T].  

134 Id. at 10.   

https://newsroom.wf.com/press-release/corporate-and-financial/independent-directors-wells-fargo-conducting-investigation
https://newsroom.wf.com/press-release/corporate-and-financial/independent-directors-wells-fargo-conducting-investigation
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https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-statement-regarding-board
https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-statement-regarding-board
https://perma.cc/R5ZP-U2HX
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/presentations/2017/board-report.pdf
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/presentations/2017/board-report.pdf
https://perma.cc/X76F-G8AV
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communicated in writing to bank boards and management teams,” and emphasized 

that the OCC “expects the bank’s board of directors to ensure timely and effective 

correction of the practices described in an MRA.”135 Although WFBNA has its own 

separate board of directors, a number of its members also served on the WFC Board. 

For example, in 2o14, five members of the WFBNA Board also served on the WFC 

Board,136 including Stephen W. Sanger, the current Chairman of the WFC Board,137 and 

Enrique Hernandez, current WFC Board Member138 and the Chair of the WFC Risk 

Committee in 2013.139 

• WFC Press Releases: WFC has often announced decisions taken by the WFC Board in 

official press releases. For present purposes, please treat these as an admission of 

uncontested facts. 

The following three time periods are particularly relevant for your analysis. For each period, 

you should consider (i) the extent of the inadequacies in the WFC Board’s risk management 

and oversight framework, (ii) to what extent the WFC Board failed to take sufficient action in 

response to what it was learning, and (iii) to what extent the WFC Board is to blame for any 

shortcomings.  

• Before February 2014: According to the Sherman & Sterling Report, February 2014 is 

when “[s]ales practices and the cross-sell strategy were identified as a risk issue to 

the [WFC Board’s] Risk Committee.”140  

• February 2014 – September 2016: This period covers the time when the WFC Board 

was aware of the risk posed by the sales practices, but precedes the public 

announcement of recent major regulatory enforcement actions.141 According to the 

investigators, “[t]hroughout 2015 and 2016, the Board was regularly engaged on the 

                                                                        
135 OFFICE OF THE COMPTROLLER OF THE CURRENCY, UPDATED GUIDANCE: MATTERS REQUIRING ATTENTION, OCC BULLETIN 2014-52 

(Oct. 30, 2014), https://www.occ.treas.gov/news-issuances/bulletins/2014/bulletin-2014-52.html 
[https://perma.cc/C478-632D]. 

136 See “2015 Proxy Statement,” Wells Fargo & Company 26 (2015), 
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2015-proxy-
statement.pdf [https://perma.cc/Q9FT-LPX7]. 

137 See id.; Shearman & Sterling Report at 2. 
138 See id.; Shearman & Sterling Report at 68.  
139 See Shearman & Sterling Report at 78.  
140 Shearman & Sterling Report at 100. 
141 Id. at 100, 109.  

https://www.occ.treas.gov/news-issuances/bulletins/2014/bulletin-2014-52.html
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https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2015-proxy-statement.pdf
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2015-proxy-statement.pdf
https://perma.cc/Q9FT-LPX7


Wells Fargo Corporate Governance Case Study 22 

FOR ONE USE ONLY 

issue; however, management reports did not accurately convey the scope of the 

problem.”142 

• September 2016 – Present: This period covers the time since the major regulatory 

enforcement actions were taken.  

Before 2014 

According to the Shearman & Sterling Report, concerns regarding improper sales practices 

predated the recent scandal. For example, concerns regarding “gaming” by specific 

employees had been an issue since the early 2000s.143 According to the investigators, some 

employees alerted senior executives that the improper practices were both accepted and 

widespread by WFNBA management:  

In 2011, Wells Fargo terminated 13 bankers and tellers in a branch in California 

for engaging in manipulation of teller referral credits, which brought sales 

integrity issues back to the fore. When questioned, the bankers and tellers 

charged management with being aware of, encouraging and benefitting from 

their conduct. The terminated employees wrote a letter to [CEO] John 

Stumpf asserting that they had been unjustly terminated, and that the 

practice had not only been condoned by management in their branch, but 

was also happening across the Community Bank.144 

The investigators also learned that WFC’s Law Department was aware of this conduct—some 

of which “involved unauthorized products or accounts”—but determined that further 

escalation was unnecessary.145  

The investigators concluded that the Community Bank’s culture was a major cause of both 

the improper sales practices and the failure to escalate the conduct to the WFC Board.146 As 

                                                                        
142 Id. at “Overview of the Report.”  
143 See id. at 88-9. 
144 Id. at 75. 
145 See id. (“[M]embers of the Law Department recognized reputational concerns. Notwithstanding the growing 

awareness of the reputational risk associated with mass terminations, and the fact that many of these incidents 
involved unauthorized products or accounts, the perception persisted in the Law Department that sales integrity 
issues involved “gaming” the Community Bank’s incentive programs and not conduct affecting customers. That 
led them to underestimate the need to escalate and more directly manage sales integrity issues.”).  

146 See id. at 7-8.  
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the investigators observed, “[t]he Community Bank identified itself as a sales organization, 

like department or retail stores, rather than a service-oriented financial institution. This 

provided justification for a relentless focus on sales, abbreviated training and high employee 

turnover.”147 WFC's deference to individual business managers—“embodied in the oft-

repeated ‘run it like you own it' mantra”—reportedly accentuated the problem148 and 

stymied the WFC Board’s oversight efforts:  

Wells Fargo’s decentralized organizational structure and the deference paid 

to the lines of business contributed to the persistence of this environment. 

. . . .[Community Bank Head Carrie] Tolstedt effectively challenged and 

resisted scrutiny both from within and outside the Community Bank. She and 

her group risk officer not only failed to escalate issues outside the 

Community Bank but also worked to impede such escalation, including by 

keeping from the Board information regarding the number of employees 

terminated for sales practice violations.149 

According to the investigators, the Board created a Risk Committee “in 2011 to oversee risk 

across the enterprise,” and had “a multi-year plan starting in 2013 to substantially grow 

Corporate Risk, to move toward centralization of more risk functions and to enhance 

Corporate Risk’s ability to oversee the management of risk in the lines of business.”150 

However, the work of these nascent bodies was reportedly hampered by the Community 

Bank leadership:  

As events were unfolding, [the Chief Risk Officer’s] visibility into risk issues at 

the Community Bank was hampered by his dependence on its group risk 

officer and he was essentially confined to attempting to cajole and persuade 

Tolstedt and the Community Bank to be more responsive to sales practice-

related risks.151  

                                                                        
147 Id. at 7. 
148 See id. at 4. 
149 Id. at 8. 
150 Id. 
151 Id.  
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The investigators found that WFC Board concern intensified after the Los Angeles Times 

published an article in December 2013 entitled “Wells Fargo’s pressure-cooker sales culture 

comes at a cost.”152 The article alleged that in order “[t]o meet quotas, [WFBNA] employees 

have opened unneeded accounts for customers, ordered credit cards without customers’ 

permission and forged client signatures on paperwork.”153 Nevertheless, the Shearman & 

Sterling Report concluded that these issues were not formally raised with the WFC Board at 

that time:  

Prior to 2014, sales practice or sales integrity issues were not flagged as 

noteworthy risks either to the Board of Directors as a whole or to any Board 

committee. The principal report on noteworthy risks provided to the Board of 

Directors, starting at least with the first quarter of 2010, was prepared by the 

Enterprise Risk Management Committee [(“ERMC”)], which included the 

most senior executives in the Risk, Compliance, Legal and Finance 

organizations. The ERMC prepared quarterly written reports to the Board of 

Directors that identified the Top Enterprise Risks facing Wells Fargo, typically 

flagging 20-40 such risks. Prior to 2014, sales practice issues were not among 

the identified risks.154 

The Shearman & Sterling Report did note, however, that the article caught the attention of 

the Chair of the WFC Board’s Risk Committee. According to the investigators, “[Enrique] 

Hernandez, Chair of the Risk Committee of the Board, had spoken to [Chief Risk Officer 

Michael] Loughlin about the sales practice issues since the . . . article and had instructed 

Loughlin to be among the people within Wells Fargo to focus on the issue.”155 The 

investigators also noted that “Loughlin caused sales practices to be included in the January 

2014 Significant Enterprise Risks memorandum to the [WFC] Board, and again in the February 

2014 Noteworthy Risk Issues report.”156 

                                                                        
152 See id. at 100; E. Scott Reckard, “Wells Fargo’s pressure-cooker sales culture comes at a cost,” LOS ANGELES TIMES 
(Dec. 21, 2013), http://www.latimes.com/business/la-fi-wells-fargo-sale-pressure-20131222-story.html 
[https://perma.cc/NC2X-UXW5]. 
153 Reckard, “Wells Fargo’s pressure-cooker sales culture comes at a cost.” 
154 Shearman & Sterling Report at 97. 
155 Id. at 68. 
156 Id. at 67.  

http://www.latimes.com/business/la-fi-wells-fargo-sale-pressure-20131222-story.html
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January 2014 – September 2016 

As discussed above, the Shearman & Sterling Report concluded that it was not until February 

2014 that “[s]ales practices . . . were identified as a risk issue to the Risk Committee.”157 

Throughout 2014, however, sales practices were identified to both the Risk Committee and 

the rest of the WFC Board as “a High and increasing risk.”158 According to the investigators, 

the WFC Board was unassuaged by management’s updates regarding efforts to combat 

improper sales practices. For example, Hernandez described a presentation by Tolstedt in 

April 2015 as “unsatisfactory.”159 And the WFC Board’s concern grew in May 2015 when the 

Los Angeles City Attorney filed a lawsuit alleging that WFBNA’s sales practices constituted 

“unfair, unlawful and fraudulent conduct.”160 The Risk Committee thereafter requested a 

presentation on sales practice issues, and it was reportedly “highly critical” of Tolstedt’s 

message (which included claims that “the root cause was intentional employee misconduct, 

not systemic issues arising from sales goals or compensation”).161 The investigators report 

that “[t]hroughout 2016, management kept the Board informed of ongoing discussions with 

the Los Angeles City Attorney and with Wells Fargo’s banking regulators to resolve the 

litigation and to respond to regulatory concerns and implement corrective actions for sales 

practices.”162 

Despite the WFC Board’s concern, the Shearman & Sterling Report concluded that the 

directors remained unaware of the extent of the misconduct. For example, the investigators 

report that Risk Committee was not told until 2015 of large-scale employee terminations for 

improper sales practices that occurred in 2013 and 2014.163 The investigators also report that 

“until as late as 2015, even as sales practices were labeled a ‘high risk’ in materials provided 

to the Risk Committee of the Board, there was a general perception within [WFC’s] control 

functions that sales practice abuses were a problem of relatively modest significance.”164 

                                                                        
157 Id. at 100.  
158 See id. at 102.  
159 See id. at 103.  
160 See E. Scott Reckard, “L.A. sues Wells Fargo, alleging ‘unlawful and fraudulent conduct,’” LOS ANGELES TIMES (May 4, 

2015). 
161 See Shearman & Sterling Report at 103-06. 
162 Id. at 108. 
163 See id. at 105-106. The Investigators also claim that the Board did not learn until 2016 that the actual number of 

terminated employees was 2,522, see id.  
164 Id. at 14.  
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Nevertheless, Hernandez reportedly continued to believe that Tolstedt was “minimizing the 

issue before the Board.”165 By February 2016, a number of other directors reportedly 

concluded that “she was the wrong person to continue to lead the Community Bank.”166 And 

by July 2016, after the WFC Board received a more accurate report of sales misconduct-

related terminations, “it was announced that [Tolstedt] would retire as of December 31, 

2016.”167 However, as will be discussed below, it was not until September 2016 that any of 

Tolstedt’s compensation was clawed back.168 As of March 16, 2016, Tolstedt was scheduled to 

receive compensation worth $9,050,000;169 she received the same compensation in 2015.170 

September 2016 – Present 

The WFC Board has taken several remedial steps since the 2016 enforcement actions. Some 

of these actions have focused on specific employees and their compensation:  

• On September 17, 2016, WFC announced that: Stumpf and Tolstedt would forfeit any 

outstanding unvested equity awards; Tolstedt would not exercise outstanding 

options during the investigation; Stumpf would not receive a salary during the 

investigation; neither Stumpf nor Tolstedt would receive a bonus for 2016; and 

Tolstedt would not receive any severance.171  

• On October 12, 2016, WFC announced that Stumpf would retire and be replaced by 

Tim Sloan, WFC’s President and Chief Operating Officer.172  

                                                                        
165 Id. at 107. 
166 Id. at 108. 
167 Id. at 109. 
168 See WELLS FARGO & CO., INDEPENDENT DIRECTORS OF WELLS FARGO CONDUCTING INVESTIGATION OF RETAIL BANKING SALES PRACTICES 

AND RELATED MATTERS. 
169 See “2016 Proxy Statement,” Wells Fargo & Company 39 (2016).  
170 “See 2015 Proxy Statement,” Wells Fargo & Company iv (2015). 
171 See WELLS FARGO & CO., INDEPENDENT DIRECTORS OF WELLS FARGO CONDUCTING INVESTIGATION OF RETAIL BANKING SALES PRACTICES 

AND RELATED MATTERS. 
172 See WELLS FARGO & CO., WELLS FARGO CHAIRMAN, CEO JOHN STUMPF RETIRES; BOARD OF DIRECTORS ELECTS TIM SLOAN CEO, 

DIRECTOR; APPOINTS LEAD DIRECTOR STEPHEN SANGER CHAIRMAN, DIRECTOR ELIZABETH DUKE VICE CHAIR (Oct. 12, 2016), 
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-chairman-ceo-john-stumpf-retires-
board-directors [https://perma.cc/A8EE-MG8H].  
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• On February 1, 2017, WFC announced the termination of four additional Community 

Bank senior managers; like Stumpf and Tolstedt, none would receive a 2016 bonus 

and each would forfeit unvested equity and vested options.173  

• On February 20, 2017, WFC announced that two new Independent Directors had been 

added to the Board.174  

• In March 2017, WFC announced that the eleven highest-ranking corporate officers 

would not receive cash bonuses and would have their equity awards cut in half.175 The 

Board explained that these actions were “based on the accountability of all those in 

senior management for the overall operational and reputation risk of the company, 

and not on any findings of improper behavior in the Board's ongoing independent 

investigation.”176 The Board also named a new general counsel.177  

• On April 10, 2017—the same day the Shearman & Sterling Report was released—the 

WFC Board announced additional compensation clawbacks:  

The compensation actions, among the largest in corporate history, 

include clawing back approximately $69 million from John Stumpf 

and $67 million from Carrie Tolstedt. These amounts include a total of 

approximately $60 million in previously forfeited unvested equity 

awards ($41 million from Stumpf and $19 million from Tolstedt) and 

additional clawbacks from Tolstedt of vested options currently valued 

                                                                        
173 See WELLS FARGO & CO., WELLS FARGO ANNOUNCES ACTIONS BASED ON RETAIL BANKING SALES PRACTICES INVESTIGATION (Feb. 1, 

2017), https://newsroom.wf.com/press-release/wells-fargo-announces-actions-based-retail-banking-sales-
practices-investigation [https://perma.cc/2VZV-36NJ]. 

174 See WELLS FARGO & CO., WELLS FARGO NAMES TWO NEW INDEPENDENT DIRECTORS (Feb. 20, 2017), 
https://newsroom.wf.com/press-release/wells-fargo-names-two-new-independent-directors 
[https://perma.cc/9K6X-9BDK]. 

175 See WELLS FARGO & CO., WELLS FARGO ANNOUNCES EXECUTIVE COMPENSATION ACTIONS TO PROMOTE ACCOUNTABILITY (Mar. 1, 
2017), https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-executive-
compensation-actions-promote [https://perma.cc/UTZ5-P2FX]. 

176 Id.  
177 See WELLS FARGO & CO., WELLS FARGO NAMES ALLEN PARKER GENERAL COUNSEL (Mar. 6, 2017), 

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-names-allen-parker-general-counsel 
[https://perma.cc/BS9S-L382].  
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at approximately $47 million and from Stumpf of approximately $28 

million in previous equity awards.178 

• On August 15, 2017, WFC announced “a range of Board refreshment actions.”179 

Current WFC Board Chair Stephen Sanger and two other directors would retire at the 

end of 2017; Elizabeth Duke, a former Fed Governor, would take over as Board Chair 

effective January 1, 2018.180 WFC elected to the Board Juan Pujadas, former leader of 

PricewaterhouseCoopers Global Risk Management Solutions practice.181 WFC also 

announced that Karen Peetz, an independent director who joined the WFC Board in 

February 2017, would succeed Hernandez as Chair of the Risk Committee.182  

The WFC Board has also implemented reforms aimed at preventing future sales-related 

misconduct. In his testimony to the Senate Banking Committee, Stumpf outlined the 

following actions: eliminating all product sales goals within WFBNA's retail banking line of 

business; working with the OCC “to strengthen our enterprise oversight of sales conduct 

risk,” including by creating an “enterprise Sales Conduct Risk Oversight Office” to be 

situated underneath the Chief Risk Officer; adding an “enhanced branch compliance program 

that will be dedicated to monitoring for sales practice violations by conducting data analytics 

and frequent branch visits;” adding customer alerts to provide notification when accounts 

are opened; for credit cards, requiring “each applicant’s documented consent before a credit 

report is pulled;” and “contacting all customers with open, inactive credit cards to confirm 

whether the customer authorized the account.”183 In December 2016, the WFC Board 

announced that it had amended WFC’s bylaws “to require the separation of the Chairman 

and CEO roles and for the Chairman and Vice Chairman of the Board to be Independent 

                                                                        
178 WELLS FARGO & CO., WELLS FARGO BOARD RELEASES FINDINGS OF INDEPENDENT INVESTIGATION OF RETAIL BANKING SALES PRACTICES 

AND RELATED MATTERS (Apr. 10, 2017), https://newsroom.wf.com/press-release/community-banking-and-small-
business/wells-fargo-board-releases-findings-independent [https://perma.cc/3T7G-RJGC].  

179 WELLS FARGO & CO., WELLS FARGO ANNOUNCES BOARD CHANGES (Aug. 15, 2017), https://newsroom.wf.com/press-
release/corporate-and-financial/wells-fargo-announces-board-changes [https://perma.cc/JC99-4JGT]. 

180 See id. See also Emily Glazer, Wells Fargo Elevates Former Fed Governor Elizabeth Duke to Chairman Role, WALL ST. 
J. (Aug 15. 2017).  

181 See WELLS FARGO & CO., WELLS FARGO ANNOUNCES BOARD CHANGES.  
182 See id.  
183 An Examination of Wells Fargo’s Unauthorized Accounts and the Regulatory Response, Hearing Before the S. 

Comm. on Financial Services, Statement of John Stumpf, Chairman and Chief Executive Officer of Wells Fargo & 
Co., 114th Cong. (2016), https://www.banking.senate.gov/public/_cache/files/18312ce0-5590-4677-b1ab-
981b03d1cbbb/3B18AA6E3A96E50C446E2F601B854CF1.092016-stumpf-testimony.pdf [https://perma.cc/T6ZC-
QYCL].  
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https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-announces-board-changes
https://perma.cc/JC99-4JGT
https://www.banking.senate.gov/public/_cache/files/18312ce0-5590-4677-b1ab-981b03d1cbbb/3B18AA6E3A96E50C446E2F601B854CF1.092016-stumpf-testimony.pdf
https://www.banking.senate.gov/public/_cache/files/18312ce0-5590-4677-b1ab-981b03d1cbbb/3B18AA6E3A96E50C446E2F601B854CF1.092016-stumpf-testimony.pdf
https://perma.cc/T6ZC-QYCL
https://perma.cc/T6ZC-QYCL
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Directors.”184 And in April 2017, the WFC Board reported that it had “[c]entralized and 

elevated previously decentralized risk and human resource management systems.”185 

Policy Considerations 

Although numerous removal actions have been brought against other financial institutions 

under federal banking laws, we are not aware of any previous action that has targeted so 

many directors of a financial institution as large as WFC. Such an action will almost certainly 

reverberate through the banking sector. Accordingly, there are several policy implications 

that you should consider as part of your analysis regarding whether we should act under 

Section 8(e).  

• Supervisory Expectations: The Fed recently issued proposed guidance regarding the 

appropriate role for directors of banks.186 Governor Powell observed in August 2017 

that boards should be actively engaged in policing risk, but not overburdened with 

“reviewing and signing off on management’s compliance with every [Matter 

Requiring Attention] and [Matter Requiring Immediate Attention].”187 Former 

Governor Daniel Tarullo also spoke on this subject in 2014.188 As discussed above, 

WFBNA had been subject to a relevant MRA since at least 2009,189 and an 

enforcement action under Section 8(e) against WFC will almost certainly send a 

signal to the rest of the industry about what the Fed expects in terms of director 

oversight of risk. Accordingly, you should consider whether such a message would be 

consistent with the approach outlined in the proposed guidance and by Governors 

Powell and Tarullo.  

                                                                        
184 WELLS FARGO & CO., WELLS FARGO AMENDS BY-LAWS TO REQUIRE SEPARATION OF CHAIRMAN AND CEO ROLES (Dec. 1, 2016), 

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-amends-laws-require-separation-
chairman-and-ceo [https://perma.cc/R3NU-7BJD]. 

185 WELLS FARGO & CO., WELLS FARGO BOARD RELEASES FINDINGS OF INDEPENDENT INVESTIGATION OF RETAIL BANKING SALES PRACTICES 

AND RELATED MATTERS (Apr. 10, 2017), https://newsroom.wf.com/press-release/community-banking-and-small-
business/wells-fargo-board-releases-findings-independent [https://perma.cc/6U79-WL36].  

186 See Proposed Guidance on Supervisory Expectation for Boards of Directors, 82 Fed. Reg. 37219 (Aug. 9, 2017). 
187 Governor Jerome H. Powell, THE ROLE OF BOARDS AT LARGE FINANCIAL FIRMS, SPEECH AT THE LARGE BANK DIRECTORS CONFERENCE, 

CHICAGO, ILLINOIS (Aug. 30, 2017).  
188 See Governor Daniel K. Tarullo, CORPORATE GOVERNANCE AND PRUDENTIAL REGULATION, SPEECH AT THE ASSOCIATION OF 

AMERICAN LAW SCHOOLS MIDYEAR MEETING, WASHINGTON, D.C. (June 9, 2014). 
189 See OFFICE OF THE COMPTROLLER OF THE CURRENCY, OFFICE OF ENTERPRISE GOVERNANCE AND THE OMBUDSPERSON, ENTERPRISE 

GOVERNANCE SUPERVISION, LESSONS LEARNED REVIEW OF SUPERVISION OF SALES PRACTICES AT WELLS FARGO 4 (April 19, 2017), 
https://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-wells-fargo-supervision-
lessons-learned-41917.pdf [https://perma.cc/8RMF-783Y].  

https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-amends-laws-require-separation-chairman-and-ceo
https://newsroom.wf.com/press-release/corporate-and-financial/wells-fargo-amends-laws-require-separation-chairman-and-ceo
https://perma.cc/R3NU-7BJD
https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-board-releases-findings-independent
https://newsroom.wf.com/press-release/community-banking-and-small-business/wells-fargo-board-releases-findings-independent
https://perma.cc/6U79-WL36
https://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-wells-fargo-supervision-lessons-learned-41917.pdf
https://www.occ.gov/publications/publications-by-type/other-publications-reports/pub-wells-fargo-supervision-lessons-learned-41917.pdf
https://perma.cc/8RMF-783Y
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• Alternative to Criminal Enforcement: Several commentators have highlighted the 

challenges involved in bringing criminal charges against individuals for corporate 

wrongdoing.190 As Robert Hockett recently explained, these challenges are part of 

the reason civil money penalties are often pursued instead.191 Hockett argues that an 

action under Section 8(e) may represent a useful middle option:  

Options of this sort are more powerful than ordinary civil damages or 

settlements levied against institutions while being more achievable than 

full criminal convictions and incarceration. For one thing, most of them 

can be brought directly against the actual human persons through whom 

financial institutions act; they target the actual ‘nerve centers' of financial 

misconduct. For another thing, the burdens of proof and evidentiary 

requirements that must be met to apply these tools, though far from 

trivial, are in most cases not as difficult to meet as are those in traditional 

criminal actions. In these senses, Section [8(e)’s] options afford us a 

‘happy medium’ between the polar opposites of obtainable but trivial 

sanctions on the one hand, and real but near unobtainable sanctions on 

the other hand.192 

Please consider whether a Section 8(e) action in this case could help signal that the Fed takes 

enterprise risk management seriously.  

• Prudential Considerations: At the same time, you should consider potential collateral 

consequences. As some commentators have observed, the Fed has often acted 

informally through the supervision and examination processes, rather than through 

formal enforcement actions. While this so-called “regulation by raised eyebrow”193 

has been subject to longstanding criticism,194 its existence can be explained in part by 

concerns regarding collateral damage, including to the stability of the financial 

                                                                        
190 See, e.g., Samuel W. Buell, Capital offenses: business crime and punishment in America’s corporate age (2016).  
191 See Robert Hockett, Warren, Yellen, and Bank Regulation’s Forgotten Toolkit, FORBES (July 21, 2017).  
192 Id. 
193 See John D. Hawke, Jr., Assuring Safety and Soundness: The Role of the Enforcement Process, 5 ANN. REV. BANKING L. 

167 (1986). 
194 See, e.g., Kenneth Culp Davis, Administrative Procedure in the Regulation of Banking, 31 LAW & CONTEMP. PROB. 713 

(1966) (“The banking agencies of the federal government have long maintained systems of secret evidence, secret 
law, and secret policy. The result has been a degree of unchecked and unstructured discretionary power that is far 
greater than it should be.”).   
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system.195 These concerns were cited several times in the aftermath of the 2008 

financial crisis.196 For example, as Lanny Brauer, then-head of the Justice 

Department’s criminal division, explained in 2012: 

In the world today of large institutions, where much of the financial 

world is based on confidence, one of the things we want to ensure as 

we come forward to a right resolution is to ensure that 

counterparties don’t flee an institution, that jobs are not lost, that 

there is not some world economic event that is disproportionate to 

the resolution we want.197 

 
Professor Danial Richman has advanced the separate but related argument that “a focus on 

headhunting will only distract from, and reduce the pressure for, efforts to explain the 

collapse and prevent its recurrence.”198 Please consider these arguments, especially in light 

of the fact that the WFC Board already seems to be taking the sales misconduct seriously, 

and other financial regulators have already taken enforcement action. For example, instead 

of proceeding formally at this stage, the Fed could informally encourage WFC to rotate its 

leadership.  

                                                                        
195 See, e.g., Gillian E. Metzger, Through the Looking Glass to A Shared Reflection: The Evolving Relationship Between 

Administrative Law and Financial Regulation, 78 LAW & CONTEMP. PROBS. 129, 130–31 (2015) (“Much financial 
regulation displays a collaborative approach, with greater reliance on information sharing and partnership 
between regulators and those they regulate. . . . Protecting vulnerable groups and preventing externalities are 
important concerns, but an overriding regulatory goal is ensuring the stability of the financial system, which often 
means protecting profitable lines of business.”). See also Thomas W. Merrill, A Comment on Metzger and Zaring: 
The Quicksilver Problem, 78 LAW & CONTEMP. PROBS. 189, 191–92 (2015) (“Financial regulation is pervasively 
different because the subject matter of the regulation has very low or no exit costs. . . . Financial assets trade at 
lightning speed around the clock and around the world. . . . The paradigmatic problem for financial regulation is 
the run on the bank, made familiar in the movie It’s a Wonderful Life. . . . The collapse of Lehman Brothers was 
the same story, only it involved fancy financial instruments like repos and swaps bought and sold by traders with 
Ivy League degrees and ridiculously high salaries. . . . Ordinary, EPA-style administrative law cannot be adopted in 
this kind of environment. Financial regulation requires rapid decision making, secrecy, and a single locus of 
authority, at least when the response to regulation may be to quickly move assets to other instruments or 
markets that are less regulated or even unregulated.“). 

196 See, e.g., Neil Barofsky, Geithner doctrine lives on in Libor affair, FINANCIAL TIMES (Feb. 7, 2013). See also Gretchen 
Morgenson and Louise Story, As Wall St. Polices Itself, Prosecutors Use Softer Approach, N.Y. TIMES (July 7, 2011).  

197 Evan Weinberger, UBS Deal Shows Some Banks Still Too Big To Indict, LAW360 (Dec. 19, 2012).  
198 Daniel C. Richman, Corporate Headhunting, 8 HARV. L. & POL’Y REV. 265 (2014). 
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Questions 

1. Does the Fed have a legal basis under Section 8(e) to remove any or all of incumbent 

WFC directors who were on the WFC Board during the years when the improper sales 

practices were occurring? What about those who were on specific committees? 

2. Assuming the Fed has the legal authority to act under Section 8(e), should the Fed do 

so as a matter of policy?  

Attachments 

1. Shearman & Sterling Report (Wells Fargo & Co., Independent Directors of the Board 

of Wells Fargo & Company Sales Practices Investigation Report (Apr. 10, 2017))  

2. Letters from Senator Elizabeth Warren to Janet Yellen, Chair of the Federal Reserve 

Board of Governors.  

3. Robert J. Basil, Suspension and Removal of Bank Officials Under the Financial 

Institutions Reform Recovery and Enforcement Act of 1989 (FIRREA), 18 J. Legis. 1 

(1991). 

4. “Examining the Settlement Practices of U.S. Financial Regulators:” Hearing Before the 

H. Comm. on Financial Services, 112th Cong. (May 17, 2012) (statement of Scott G. 

Alvarez, General Counsel, Board of Governors, Federal Reserve System). 

5. Proposed Guidance on Supervisory Expectation for Boards of Directors, 82 Fed. Reg. 

37219 (Aug. 9, 2017). 

6. Governor Jerome H. Powell, The Role of Boards at Large Financial Firms, Speech at the 

Large Bank Directors Conference, Chicago, Illinois (Aug. 30, 2017).  

7. Governor Daniel K. Tarullo, Corporate Governance and Prudential Regulation, Speech 

at the Association of American Law Schools Midyear Meeting, Washington, D.C. 

(June 9, 2014). 

8. Robert Hockett, Warren, Yellen, and Bank Regulation’s Forgotten Toolkit, Forbes 

(July 21, 2017). 
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Overview of the Report 

This is the report of the Independent Directors of the Board of Wells Fargo & Company on their 
investigation of sales practices at the Community Bank, conducted by a four-director Oversight 
Committee, assisted by independent counsel Shearman & Sterling LLP. The Independent 
Directors’ goals in conducting the investigation were to understand the root causes of improper 
sales practices in the Community Bank, to identify remedial actions so these issues can never be 
repeated and to rebuild the trust customers place in the bank. Shearman & Sterling conducted 
100 interviews and searched across more than 35 million documents. 

Principal Findings 

The root cause of sales practice failures was the distortion of the Community Bank’s sales 
culture and performance management system, which, when combined with aggressive sales 
management, created pressure on employees to sell unwanted or unneeded products to customers 
and, in some cases, to open unauthorized accounts. Wells Fargo’s decentralized corporate 
structure gave too much autonomy to the Community Bank’s senior leadership, who were 
unwilling to change the sales model or even recognize it as the root cause of the problem. 
Community Bank leadership resisted and impeded outside scrutiny or oversight and, when 
forced to report, minimized the scale and nature of the problem. 

The former Chief Executive Officer, relying on Wells Fargo’s decades of success with cross-sell 
and positive customer and employee survey results, was too slow to investigate or critically 
challenge sales practices in the Community Bank. He also failed to appreciate the seriousness of 
the problem and the substantial reputational risk to Wells Fargo. 

Corporate control functions were constrained by the decentralized organizational structure and a 
culture of substantial deference to the business units. In addition, a transactional approach to 
problem-solving obscured their view of the broader context. As a result, they missed 
opportunities to analyze, size and escalate sales practice issues. 

Sales practices were not identified to the Board as a noteworthy risk until 2014. By early 2015, 
management reported that corrective action was working. Throughout 2015 and 2016, the Board 
was regularly engaged on the issue; however, management reports did not accurately convey the 
scope of the problem. The Board only learned that approximately 5,300 employees had been 
terminated for sales practices violations through the September 2016 settlements with the Los 
Angeles City Attorney, the OCC and the CFPB. 

Reform and Accountability 

The Board has taken numerous actions and supported management steps to address these issues. 
Wells Fargo has replaced and reorganized the leadership of the Community Bank. It has also 
eliminated sales goals and reformed incentive compensation. Centralization of control functions 
is being accelerated. The Board has separated the role of the Chairman and the CEO, 
strengthened the charters of Board Committees and established regular reporting to the Board by 
the new Office of Ethics, Oversight and Integrity. As a result of the investigation, the Board has 
terminated for cause five senior executives of the Community Bank and has imposed forfeitures, 
clawbacks and compensation adjustments on senior leaders totaling more than $180 million. 
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Introduction 

As announced on September 27, 2016, the Independent Directors of the Board of Wells 

Fargo & Company (“Wells Fargo”) created an Oversight Committee (the “Committee”) to 

conduct a comprehensive investigation of sales practice issues that arose in Wells Fargo’s 

Community Bank. This report (the “Report”) sets forth the key factual findings of that 

investigation. 

The Report, which has been reviewed and approved by the Independent Directors of the 

Board, is divided into three parts: 

•	 Part I describes the investigative process; 

•	 Part II provides an executive summary of the key factual findings and conclusions of the 

Committee; 

•	 Part III details the facts and circumstances that form the basis of the findings and 

conclusions, and certain of the remedial steps undertaken to address them, organized 

around the functional areas of Wells Fargo that had substantive contact with the 

Community Bank’s sales practice issues, including the Community Bank itself, senior 

management, various Wells Fargo control functions and the Board. 

1
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I.
 

Investigative Process 

On September 25, 2016, the Independent Directors created the Committee, which 

consists of four Independent Directors, Stephen W. Sanger (current Chairman of the Board and 

the Committee), Elizabeth A. Duke (Vice Chair of the Board), Donald M. James and Enrique 

Hernandez, Jr. The Independent Directors authorized the Committee to take all actions it 

deemed appropriate and necessary to examine the issues relating to improper sales practices, and 

to make findings and recommendations to the Independent Directors; the Independent Directors 

retained Shearman & Sterling LLP (“Shearman & Sterling”), which had been determined to be 

independent of Wells Fargo, to assist the Committee in conducting the investigation. 

Concurrently, the Committee was also authorized to investigate and recommend to the Board 

whether to accept or reject certain derivative litigation demands made on the Board by putative 

shareholders of Wells Fargo; the Board’s response to the derivative demands is not part of this 

Report, and the Board will address those demands separately. 

During the investigation, the Committee received regular reports from Shearman & 

Sterling, including convening seven in-person meetings, several telephonic meetings and 

numerous group and individual communications. Shearman & Sterling has also reported to all of 

the Independent Directors at three Board meetings. 

Neither the Report nor any interim findings were shared with Wells Fargo management 

until April 8, 2017. Wells Fargo cooperated with the investigation by providing requested 

witnesses, documents and other information. 

The investigation has been extensive. Shearman & Sterling has conducted 100 

interviews of current and former employees, members of Wells Fargo’s Board of Directors and 

other relevant parties. Shearman & Sterling’s interviews focused primarily on senior members 

2
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of management across all of the areas that had significant contact with sales practice issues. In 

addition, Shearman & Sterling reviewed the product of hundreds of interviews of more junior 

employees conducted by or on behalf of Wells Fargo. Shearman & Sterling also reviewed 

information concerning more than 1,000 investigations of lower level employees terminated for 

sales integrity violations, which Wells Fargo’s Internal Investigations group conducted. 

Shearman & Sterling made hundreds of requests for documents and materials from Wells 

Fargo, and received and searched across more than 35 million documents, including 

communications and other materials of more than 300 custodians. Shearman & Sterling also 

reviewed thousands of documents of interest designated by Wells Fargo in its own review of 

millions of documents in connection with various investigations and requests from external 

parties. 

Shearman & Sterling also retained the services of FTI Consulting, Inc. (“FTI 

Consulting”), a forensic consulting and data analytics firm, which had direct and unrestricted 

access to relevant Wells Fargo account, investigations and human resources systems and 

databases. 
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II.
 

Executive Summary 

When the Independent Directors of the Board authorized this investigation, the purpose 

was to examine the root causes of sales practice abuses and to assess how issues of corporate 

structure and culture as well as individual actions contributed to the injuries inflicted upon Wells 

Fargo’s customers and the extraordinary damage to Wells Fargo’s brand and reputation, not 

merely to determine compensation or disciplinary action. The Board did so in the spirit of 

lessons to be learned, to promote accountability, to strengthen the organization and to minimize 

the likelihood of future occurrences. This section of the Report summarizes the factual findings 

of the investigation, which are developed in greater detail in the subsequent sections. It also sets 

forth some of the key steps and corrective actions that have been and are being undertaken to 

address sales practice issues and the findings of this Report. 

The Community Bank 

Wells Fargo, with its successful Community Bank, had a long history of strong 

performance as a self-identified sales organization with a decentralized corporate structure 

guided by its Vision & Values statement. While there is nothing necessarily pernicious about 

sales goals, a sales-oriented culture or a decentralized corporate structure, these same cultural 

and structural characteristics unfortunately coalesced and failed dramatically here. There was a 

growing conflict over time in the Community Bank between Wells Fargo’s Vision & Values and 

the Community Bank’s emphasis on sales goals. Aided by a culture of strong deference to 

management of the lines of business (embodied in the oft-repeated “run it like you own it” 

mantra), the Community Bank’s senior leaders distorted the sales model and performance 

management system, fostering an atmosphere that prompted low quality sales and improper and 

unethical behavior. 

4
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Senior management in the Community Bank had a deep-seated adherence to its sales 

model. The model generally called for significant annual growth in the number of products, such 

as checking accounts, savings accounts and credit cards, sold each year. Even when challenged 

by their regional leaders, the senior leadership of the Community Bank failed to appreciate or 

accept that their sales goals were too high and becoming increasingly untenable. 

Over time, even as senior regional leaders challenged and criticized the increasingly 

unrealistic sales goals — arguing that they generated sales of products that customers neither 

needed nor used — the Community Bank’s senior management tolerated low quality accounts as 

a necessary by-product of a sales-driven organization. In particular, the Community Bank’s 

senior leaders were concerned that tightening up too much on quality would risk lowering sales 

of products that customers actively used; and, more generally, the senior leaders were reluctant 

to take steps that they believed might have a negative impact on the Community Bank’s financial 

performance. They also failed to adequately consider that low quality accounts could be 

indicative of unauthorized accounts. It was convenient instead to blame the problem of low 

quality and unauthorized accounts and other employee misconduct on individual wrongdoers and 

poor management in the field rather than on the Community Bank’s sales model. 

To assist the investigation, Shearman & Sterling retained FTI Consulting. The firm 

analyzed various metrics to assist in determining the impact of the Community Bank’s sales 

culture. First, it examined Wells Fargo’s investigations data for allegations of sales integrity 

violations and associated terminations and resignations. And second, it analyzed information 

relating to the rate at which the Community Bank’s customers were funding — that is, making 

initial deposits into — new checking and savings accounts. While there can be many reasons a 

customer might not fund an account, lower funding rates (the proportion of new accounts with 
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more than de minimis deposits) suggest that some customers were sold accounts that they may 

not have wanted or needed. 

Trends in the data show, perhaps not surprisingly, that as sales goals became harder to 

achieve, the number of allegations and terminations increased and the quality of accounts 

declined. Thus, the number of sales integrity-related allegations and associated terminations and 

resignations increased relatively steadily from the second quarter of 2007 and both peaked in the 

fourth quarter of 2013, when a newspaper article brought to light improper sales practices in Los 

Angeles. After the Community Bank and the corporate control functions started to focus more 

resources and attention on the problem and the growth of sales goals moderated somewhat 

starting in 2013, the number of sales integrity-related allegations and associated terminations and 

resignations steadily fell. 

This was mirrored by the funding rate. It dropped steadily, from approximately 90% in 

2005 to below 80% in 2012; it then rose somewhat in 2013, continued climbing thereafter, and 

exceeded 95% by 2016, paralleling Wells Fargo’s increasing focus on sales practices after 2013. 

As reflected in the reduction in plan sales goals for 2013, while the Community Bank did 

take steps over time to address issues associated with sales practice violations and aggressive 

sales goals, those steps were incremental, implemented slowly and insufficient to address the 

root cause of the problem. There was a disinclination among the Community Bank’s senior 

leadership, regardless of the scope of improper behavior or the number of terminated employees, 

to see the problem as systemic. It was common to blame employees who violated Wells Fargo’s 

rules without analyzing what caused or motivated them to do so. Effect was confused with 

cause. When Wells Fargo did identify misconduct, its solution generally was to terminate the 

offending employee without considering causes for the offending conduct or determining 
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whether there were responsible individuals who, while they might not have directed the specific 

misconduct, contributed to the environment that increased the chances of its occurrence. Carrie 

Tolstedt, head of the Community Bank, and certain of her senior leaders paid insufficient regard 

to the substantial risk to Wells Fargo’s brand and reputation from improper and unethical sales 

practices even as they failed to recognize the potential for financial or other harm to customers. 

In addition, keeping the sales model intact and sales growing meant that the Community 

Bank’s performance management system had to exert significant, and in some cases extreme, 

pressure on employees to meet or exceed their goals. Many employees felt that failing to meet 

sales goals could (and sometimes did) result in termination or career-hindering criticism by their 

supervisors. Employees who engaged in misconduct most frequently associated their behavior 

with sales pressure, rather than compensation incentives, although the latter contributed to 

problematic behavior by over-weighting sales as against customer service or other factors. 

Conversely, employees saw that the individuals most likely to be praised, rewarded and held out 

as models for success were high sales performers. 

This was especially true in areas where bad practices tended to disproportionately cluster, 

like Los Angeles and Arizona. Senior bankers there were particularly associated with extreme 

pressure, in some cases calling their subordinates several times a day to check in on sales 

performance and chastising those who failed to meet sales objectives. Certain managers also 

explicitly encouraged their subordinates to sell unnecessary products to their customers in an 

effort to meet the Community Bank’s sales goals. 

The Community Bank identified itself as a sales organization, like department or retail 

stores, rather than a service-oriented financial institution. This provided justification for a 

relentless focus on sales, abbreviated training and high employee turnover. 

7
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Wells Fargo’s decentralized organizational structure and the deference paid to the lines of 

business contributed to the persistence of this environment. Tolstedt and certain of her inner 

circle were insular and defensive and did not like to be challenged or hear negative information. 

Even senior leaders within the Community Bank were frequently afraid of or discouraged from 

airing contrary views. Tolstedt effectively challenged and resisted scrutiny both from within and 

outside the Community Bank. She and her group risk officer not only failed to escalate issues 

outside the Community Bank, but also worked to impede such escalation, including by keeping 

from the Board information regarding the number of employees terminated for sales practice 

violations. Although they likely did so to give themselves freedom to address these issues on 

their own terms, rather than to encourage improper behavior,1 the dire consequences and cost to 

Wells Fargo are the same. 

As this investigation confirmed, the only way definitively to address the broken sales 

model and the root cause of sales practice abuses was to emphasize other metrics for 

performance and to abandon exerting pressure through sales goals and sales-driven incentive 

programs. With the concurrence of the Board, Wells Fargo announced on September 13, 2016, 

that the Community Bank would eliminate product sales goals in the retail bank. To address 

misaligned compensation incentives, in January 2017 Wells Fargo put in place a new incentive 

program that focused on customer service rather than selling products. 

Also, growing out of this investigation, on February 21, 2017, the Board announced the 

termination for cause of four officers within the Community Bank: its Group Risk Officer, its 

Head of Strategic Planning and Finance, who was primarily responsible for overseeing the sales 

goals and incentive system, and two senior regional banking leaders who had headed Los 

1 Tolstedt provided no explanation since she declined, on advice of counsel, to be interviewed as part of this 
investigation. 
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Angeles and Arizona and who encouraged and deployed especially improper and excessive sales 

practices. In doing so, the Board accorded credit to and treated differently other senior 

Community Bank leaders who made reasonable, good faith efforts to challenge and escalate 

concerns over sales goals and conduct. 

Previously, on September 25, 2016, the Board caused to be forfeited $19 million of 

Carrie Tolstedt’s unvested equity awards and determined that she should not receive a bonus or 

severance. On April 7, 2017, following consideration by the Human Resources Committee and 

by the Independent Directors, it was determined that the finding made by the Board on 

September 25, 2016, that cause existed for terminating Tolstedt’s employment was appropriate, 

with resulting forfeiture of her outstanding stock options awards with a current intrinsic value of 

approximately $47.3 million. 

Senior Management 

John Stumpf 

On September 29, 2016, in testimony before the House Financial Services Committee, 

John Stumpf stated that he is “fully accountable for all unethical sales practices in our retail 

banking business” and acknowledged his failure for “not doing more sooner to address the 

causes of this unacceptable activity.” While responsibility most surely does not lie with John 

Stumpf alone, he rightfully acknowledged that he made significant mistakes and helped create 

the culture that resulted in sales practice abuses. 

After decades of success, Stumpf was Wells Fargo’s principal proponent and champion 

of the decentralized business model and of cross-sell and the sales culture. His commitment to 

them colored his response when sales practice issues became more prominent in 2013 and 

subsequent years and led him to stand back and rely on the Community Bank to fix the problem, 

even in the face of growing indications that the situation was worsening and threatened 
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substantial reputational harm to Wells Fargo. Because it was the responsibility of Community 

Bank leadership to run the business “like they owned it,” Stumpf did not engage in investigation 

and critical analysis to fully understand the problem. And, as discussed below, the corporate 

control functions that reported to him and upon which he relied were similarly constrained by 

Wells Fargo’s decentralized model. 

Stumpf’s commitment to the sales culture also led him to minimize problems with it, 

even when plausibly brought to his attention. Stumpf was by nature an optimistic executive who 

refused to believe that the sales model was seriously impaired. His reaction invariably was that a 

few bad employees were causing issues, but that the overwhelming majority of employees were 

behaving properly. He was too late and too slow to call for inspection of or critical challenge to 

the basic business model. 

Stumpf’s long-standing working relationship with Tolstedt influenced his judgment as 

well. Tolstedt reported to Stumpf until late 2015 and he admired her as a banker and for the 

contributions she made to the Community Bank over many years. At the same time, he was 

aware that many doubted that she remained the right person to lead the Community Bank in the 

face of sales practice revelations, including the Board’s lead independent director and the head of 

its Risk Committee. Stumpf nonetheless moved too slowly to address the management issue. 

On September 25, 2016, in recognition of his accountability for unacceptable retail 

banking sales practices, John Stumpf agreed with the Board to forfeit all of his unvested equity 

awards in the approximate amount of $41 million and to receive no annual bonus for 2016. He 

resigned as CEO and Chairman on October 12, 2016. On April 7, 2017, the Board additionally 

determined that Wells Fargo will claw back approximately $28 million of Stumpf’s incentive 

compensation paid in March 2016 under an equity grant made in 2013. 
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Tim Sloan 

Sloan served as Chief Financial Officer from 2011 to 2014 and then as head of the 

Wholesale Bank until he was promoted to President and Chief Operating Officer in November 

2015. In the latter position, he became Tolstedt’s immediate supervisor and assessed her 

performance over several months before deciding that she should not continue to lead the 

Community Bank. 

In his two earlier positions, Sloan had little contact with sales practice matters. He heard 

complaints about Tolstedt, including that she was a controlling manager who was not open to 

criticism and did not work well with other parts of the organization. But by virtue of his 

positions and responsibilities prior to becoming President and COO, his direct involvement with 

sales practice issues was limited.2 

Corporate Control Organizations 

Sections of the Report below describe how Wells Fargo control functions, specifically 

Corporate Risk, the Law Department, Human Resources, Internal Investigations and Audit, dealt 

with sales practice issues in the Community Bank. Several common themes — again, 

substantially related to Wells Fargo’s culture and structure — hampered the ability of these 

organizations to effectively analyze, size and escalate sales practice issues. 

First, Wells Fargo’s decentralized organizational structure meant that centralized 

functions had parallel units in the Community Bank, which impeded corporate-level insight into 

and influence over the Community Bank. Historically, the risk function at Wells Fargo was 

highly decentralized. The line of business risk managers were answerable principally to the 

heads of their businesses and yet took the lead in assessing and addressing risk within their 

2 Sloan’s 2016 bonus and 2014 performance share payouts were reduced as part of the senior leadership collective 
accountability actions discussed on pages 14-15. 
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business units. The Risk Committee of the Board, consisting of the chairs of all the Board's 

standing committees, was created in 2011 to oversee risk across the enterprise. This involved a 

multi-year plan starting in 2013 to substantially grow Corporate Risk, to move toward 

centralization of more risk functions and to enhance Corporate Risk’s ability to oversee the 

management of risk in the lines of business. Consistent with this plan, the Board supported 

major funding increases for Corporate Risk for 2014-2016. But, as problems with sales practices 

in the Community Bank became more apparent in 2013-2015, Corporate Risk was still a work in 

progress and the Chief Risk Officer had limited authority with respect to the Community Bank. 

As events were unfolding, his visibility into risk issues at the Community Bank was hampered by 

his dependence on its group risk officer and he was essentially confined to attempting to cajole 

and persuade Tolstedt and the Community Bank to be more responsive to sales practice-related 

risks. 

Similarly, the decentralized structure of Human Resources contributed to a lack of 

visibility into the scope and nature of sales practice problems. Almost all sales integrity cases 

and issues touched upon some facet of the HR function, including with respect to employee 

terminations, hiring, training, coaching, discipline, incentive compensation, performance 

management, turnover, morale, work environment, claims and litigations. Despite this, there was 

no coordinated effort by HR, either within the Community Bank or in Corporate HR, to track, 

analyze or report on sales practice issues. 

The fragmentation and decentralization of control functions needs to be and is being 

addressed. In 2016, Corporate Risk realigned 4,100 risk employees from the business units to 

the central risk organization, with an additional 1,100 to be realigned in 2017. Similarly, in 

2016, Wells Fargo realigned and centralized various HR groups, including compensation and 
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employee relations, so that they now report to Corporate HR rather than to the lines of business. 

As a result, the head of HR in the Community Bank now reports to Corporate HR rather than to 

the head of the Community Bank. 

Second, and relatedly, the culture of substantial deference accorded to the lines of 

business carried over into the control functions. Even when senior executives came to recognize 

that sales practice issues within the Community Bank were a serious problem or were not being 

addressed timely and sufficiently, they relied on Tolstedt and her senior managers to carry out 

corrective actions. This culture of deference was particularly powerful in this instance since 

Tolstedt was respected for her historical success at the Community Bank, was perceived to have 

strong support from the CEO and was notoriously resistant to outside intervention and oversight. 

Third, certain of the control functions often adopted a narrow “transactional” approach to 

issues as they arose. They focused on the specific employee complaint or individual lawsuit that 

was before them, missing opportunities to put them together in a way that might have revealed 

sales practice problems to be more significant and systemic than was appreciated. As an 

example, while HR had a great deal of information recorded in its systems, it had not developed 

the means to consolidate information on sales practice issues and to report on them. 

Similarly, attorneys in the Law Department’s Employment Section had visibility into the 

scope and causes of sales practice misconduct and in fact made commendable attempts to 

address it through, among other things, work on various committees. However, the Law 

Department, particularly at its senior levels, did not discuss or appreciate the seriousness and 

scale of sales practice issues within the Community Bank or fully consider whether there might 

be a pattern of illegal conduct involved. Rather, the Department’s focus was on advising on 
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discrete legal problems as they arose and on managing Wells Fargo’s exposure to specific 

litigation risks. 

The same holds true for Audit. Audit reviewed relevant controls and processes and 

largely found them to be effective; however, while it had access to information regarding sales 

practice concerns, it did not view its role to include analyzing more broadly the root cause of 

improper conduct. 

Finally, until as late as 2015, even as sales practices were labeled a “high risk” in 

materials provided to the Risk Committee of the Board, there was a general perception within 

Wells Fargo’s control functions that sales practice abuses were a problem of relatively modest 

significance, the equivalent of a tolerable number of minor infractions or victimless crimes. This 

underreaction to sales practice issues resulted in part from the incorrect belief, extending well 

into 2015, that improper practices did not cause any “customer harm”; and “customer harm” 

itself was narrowly construed to mean only financial harm such as fees and penalties. This 

flawed perspective made it easy to undervalue the risk to Wells Fargo’s brand and reputation 

arising from the misuse of customer information and the breaches of trust occasioned by 

improper sales practices. 

On February 28, 2017, the Board reduced compensation for eight current members of 

Wells Fargo’s Operating Committee, including the heads of Corporate Risk, the Law 

Department, Human Resources and Audit, based on senior leadership’s collective accountability 

for operational and reputational risk. Annual 2016 bonuses for these individuals were eliminated 

and the 2014 Performance Share Award payout was reduced by up to 50%, for an aggregate 

reduction in compensation for these individuals of approximately $32 million. No further 
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adjustments to the compensation of Operating Committee members are contemplated based on 

the findings of this investigation. 

The Board of Directors 

In February 2014, following publication of newspaper articles critical of Wells Fargo’s 

practices in Los Angeles, and continuously thereafter, management identified sales practices as a 

“noteworthy risk” to the Board and Risk Committee. Before that time, sales practice issues had 

not been identified to the Board as a noteworthy risk. The directors in 2014 received reports 

from the Community Bank, from Corporate Risk and from Corporate Human Resources that 

sales practice issues were receiving scrutiny and attention and, by early 2015, that the risks 

associated with them had decreased. At the same time, as referenced above, the Risk Committee 

and the Chief Risk Officer were continuing the program that had begun in 2013 to centralize and 

increase the resources of Corporate Risk. 

In May 2015, the Los Angeles City Attorney filed a lawsuit alleging widespread 

improper sales practices at Wells Fargo branches in Los Angeles. Regulatory scrutiny 

intensified as well. From May 2015 until settlements were announced in September 2016, the 

Board’s and Risk Committee’s meetings addressed sales practice issues, resolving the Los 

Angeles litigation, responding to regulatory concerns and remediating customer harm. The 

Board and Risk Committee authorized the retention of third-party consultants to investigate sales 

practices and procedures in the Community Bank and to conduct an analysis of customer harm 

and remediation. 

While management appropriately identified sales practice issues to the Board and Risk 

Committee by way of the written noteworthy risk reports, the written and oral presentations 

made to the Risk Committee in May 2015 and to the full Board in October 2015 were 

inadequate. Board members believe that they were misinformed by the presentation made to the 

15
 

Appendix 1

50



 

                

            

                

               

        

             

           

                    

                 

            

           

               

               

              

             

  

              

              

               

                 

            

               

   

Risk Committee in May 2015 — which disclosed that 230 employees had been terminated in the 

Community Bank but did not provide aggregate Community Bank-wide termination figures that 

the Risk Committee had expressly requested and which were far higher. A subsequent report to 

the entire Board by Tolstedt in October 2015 was widely viewed by directors as having 

minimized and understated problems at the Community Bank. 

In May 2016, the Board’s Audit & Examination (“A&E”) Committee received a written 

presentation providing accurate termination figures for sales practice violations in the 

Community Bank for 2014 and 2015: 1,327 in 2014, declining by 30% to 960 in 2015. In July, 

the A&E Committee received termination figures for the first five months of 2016: 483 in the 

Community Bank. Tolstedt left the Community Bank effective July 31, 2016. 

On September 8, 2016, through settlements with the Consumer Financial Protection 

Bureau (the “CFPB”), the Office of the Comptroller of the Currency (“OCC”) and the Los 

Angeles City Attorney, the Board learned for the first time that approximately 5,300 Wells Fargo 

employees had been terminated for sales practice violations between January 1, 2011, and March 

7, 2016. Discontinuation of sales goals and commencement of this investigation followed 

shortly thereafter. 

The Committee believes that the Board’s own actions could have been improved in three 

respects. First, even though the Risk Committee and Board initiated a comprehensive program 

in 2013, noted above, to increase the resources and enhance the effectiveness of Corporate Risk, 

Wells Fargo should have moved toward the centralization of the risk function earlier than it did. 

While the advisability of centralization was subject to considerable disagreement within Wells 

Fargo, events show that a strong centralized risk function is most suited to the effective 

management of risk. 
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Second, starting in February 2014 and continuing thereafter, the Board and Risk 

Committee received from management assurances that Corporate Risk, HR and the Community 

Bank were undertaking enhanced monitoring and otherwise were addressing sales practice 

abuses, which were said to be subsiding. Management’s reports, however, generally lacked 

detail and were not accompanied by concrete action plans and metrics to track plan performance. 

The Risk Committee and Board should have insisted on more detailed and concrete plans, a 

practice initiated this year. 

Third, in light of the Board’s substantial doubts about and dissatisfaction with Tolstedt’s 

leadership by the time of the October 2015 Board meeting, the Board should have been more 

forceful in pushing Stumpf to change leadership so that the Community Bank could move 

forward more quickly. 

Finally, without waiting for completion of this investigation, the Board made several 

changes to its own corporate governance. In early 2017, Wells Fargo combined Global Ethics 

and Integrity, Internal Investigations and sales practices and complaint oversight into a new 

Office of Ethics, Oversight, and Integrity, and the Risk Committee’s responsibilities have been 

expanded to include oversight of that office. In addition, the Office of Ethics, Oversight, and 

Integrity will report on its activities to the full Board at least twice a year. The Human 

Resources Committee’s charter was modified to expand oversight of the incentive compensation 

risk management program, with support from Corporate HR, and to increase its oversight of 

terminations, culture and EthicsLine implementation. The Corporate Responsibility 

Committee’s charter was also amended to require that the committee receive enhanced reporting 

from management on customer complaints and allegations from other sources, such as the 

EthicsLine, relating to customers. And the A&E Committee’s oversight responsibilities for legal 
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and regulatory compliance were broadened to include the company’s compliance culture. These 

steps should help to clarify Board oversight of conduct risk, provide for greater centralization of 

review and oversight and augment reporting to the Board of the type of issues that contributed to 

the breakdown in Wells Fargo’s sales culture. 
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III.
 

Key Factual Findings 

The Community Bank 

A. Introduction 

Wells Fargo operated on a decentralized model inherited from Norwest. Since at least 

the time of the 1998 merger between the two banks, a commonplace phrase within the company 

was “run it like you own it.” This guiding principle encapsulated the freedom Wells Fargo’s 

lines of business traditionally had not only to determine their own business activities, but also to 

independently exercise staff and control functions, such as Risk and Human Resources. 

Carrie Tolstedt, who was promoted to be the head of regional banking in the Community 

Bank in 2002 and the head of the Community Bank in 2007, was one of those leaders. And 

while Wells Fargo’s decentralized model naturally afforded Tolstedt significant independence in 

that position, her record of success and strong financial performance enabled Tolstedt to 

maintain and enhance her authority. 

B.	 The Community Bank’s Aggressive Sales Culture 

The Community Bank’s sales model emphasized sales volume and relied heavily on 

consistent year-over-year sales growth. While the level of input into each year’s goals by 

regional banking leaders — those responsible for particular retail banking regions — rose and 

fell over time, sales goals were ultimately the responsibility of Community Bank leadership, in 

particular Carrie Tolstedt and Matthew Raphaelson, the Community Bank’s head of Strategic 

Planning and Finance. In many instances, Community Bank leadership recognized that their 

plans were unattainable — they were commonly referred to as 50/50 plans, meaning that there 

was an expectation that only half the regions would be able to meet them. 
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Once set, the sales goals were pushed down to the regions, and ultimately to Wells Fargo 

retail bank branches, and at each level in the hierarchy, employees were measured on how they 

performed relative to these goals. They were ranked against one another on their performance 

relative to goals, and their incentive compensation and promotional opportunities were 

determined relative to those goals. That system created intense pressure to perform and, in 

certain areas, local or regional managers imposed excessive pressure on their subordinates. 

1. Regional bank-wide rankings and campaigns 

a. Motivator reports 

Regional bank-wide sales-reporting processes included frequent rankings against 

individual, branch and regional sales goals, and against one another. Witnesses frequently cited 

daily and monthly “Motivator” reports as a source of pressure. These reports contained monthly, 

quarterly and year-to-date sales goals, and highlighted sales rankings down to the retail bank 

district level. Circulation of the reports — and their focus on sales-based rankings — ramped up 

pressure on managers, such that some “lived and died by” the Motivator results. Witnesses also 

described that in some areas there was an extremely competitive environment, driven in 

significant part by regular rankings. These reports were ultimately discontinued in 2014 after the 

Community Bank hosted “Leadership Summits” in which regional leaders recommended 

changing or eliminating Motivators due to the culture of shaming and sales pressure they 

perpetuated. 

b. Retail scorecards 

Similarly, retail scorecards generated significant sales pressure within the Community 

Bank. The scorecards, instituted by Tolstedt when she took over the Community Bank, 

measured how an employee or manager was performing compared to the sales plan. Scorecards 

were segmented by business drivers and updated on a daily basis, and employees and managers 
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could check their progress against the sales plan at any time and were actively encouraged to do 

so. Certain managers made meeting scorecard requirements their sole objective, a tactic referred 

to as “managing to the scorecard.” As a result, employees reporting to these managers were 

consistently pressured to meet scorecard goals. 

c. Sales campaigns (including Jump into January) 

Regional bank-wide sales campaigns — most significantly, the Jump into January 

campaign — were also closely associated with increasing misconduct over time. Jump into 

January, created in 2003, aimed to motivate employees to “start the New Year strong by 

achieving and exceeding January goals.” The Community Bank imposed higher daily sales 

targets on bankers in the month of January and emphasized and rewarded higher sales activity 

levels. While many witnesses suggested that the initial impetus for the campaign was 

appropriate, witnesses almost universally agreed that the campaign was distorted over time and 

became a breeding ground for bad behavior that helped cement the sales culture’s negative 

characteristics. Witnesses recalled that bankers were encouraged to make prospect lists of 

friends and family members who were potential Jump into January sales targets, and often would 

“sandbag” (temporarily withhold) December account openings until January in order to meet 

sales targets and incentives. The pressure associated with the campaign manifested itself in 

higher rates of low quality accounts, as confirmed by the “Rolling Funding Rate,” a quality 

metric used by the Community Bank to track the rate at which its customers “fund” (place more 

than a de minimis amount into) new checking or savings accounts.3 FTI Consulting’s analysis of 

the Rolling Funding Rate showed that the Community Bank rate of funding for January was 

lower than the average Community Bank monthly Rolling Funding Rate in all years starting in 

3 While many reasons may explain why a customer chooses not to fund a new account, the Rolling Funding Rate 
was useful in measuring the rate at which the Community Bank was making “quality” sales to its customers. 
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2008. The January campaign also resulted in increased employee turnover and, in some areas, 

no paid-time-off or training during the month. 

As the Jump into January program continued, many senior regional leaders expressed 

concerns over the high sales pressure it fostered and referenced the prevalence of lower quality 

accounts opened in January. But, according to one witness, the Community Bank was hesitant to 

end the program because Tolstedt was “scared to death” that it could hurt sales figures for the 

entire year. In 2013, Jump into January was replaced with Accelerate, a sales campaign that ran 

from January to March. The Accelerate campaign placed more emphasis on banker-customer 

interactions and the customer experience, but some witnesses described Accelerate as feeling 

like a mere “name change” from the Jump into January campaign. 

2. Regional management practices 

The negative consequences of these regional bank-wide processes were exacerbated by 

management in certain regions who over-emphasized the use of sales rankings and campaigns 

and employed other aggressive practices. California and Arizona in particular consistently 

ranked among the top states for sales practice problems, in part based on sales pressure tactics 

encouraged by certain regional managers. 

a. Los Angeles 

Los Angeles experienced a disproportionately high rate of sales integrity issues over 

time, and certain leaders in Los Angeles were associated with creating a high-pressure 

environment. Witnesses consistently described Shelley Freeman — who was Regional President 

in Los Angeles until 2009, then became the Lead Regional President in Florida until 2013 — as 

an aggressive sales manager who created significant sales pressure. For instance, Freeman 

authored her own “motivator” emails, which featured her team’s ranking on the Community 

Bank’s “Motivator” and strongly emphasized the importance of increasing sales and being 
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number one. For example, in an August 2007 email, Freeman stated, “[t]his morning we are #15 

on the motivator L and we are at 99% of solutions [products], 93% of profit and 105% of 

checking. I hate numbers that start with 9! I like ones that have three digits and start with a 1, as 

in 105 or 110.” Freeman was particularly aggressive in her Jump into January campaigns; 

witnesses described the practice of “running the gauntlet,” in which district managers dressed up 

in themed costumes, formed a gauntlet and had each manager run down the line to a whiteboard 

and report the number of sales they achieved. Witnesses also stated that Freeman suggested to 

subordinates that they encourage customers to sign up for products regardless of need. 

After the merger with Wachovia, Wells Fargo sent Freeman to Florida. She continued to 

impose significant sales pressure; according to one witness, she strongly emphasized the 

importance of hitting sales goals and tolerated increased low quality accounts — as did members 

of Community Bank senior leadership — as a consequence of striving for increased sales. As an 

example, by September 2012 the Rolling Funding Rate for Florida had dropped to approximately 

71%, lower than the Rolling Fund Rate for the entire Community Bank, which had itself 

declined to approximately 77%. However, witnesses also stated that over time Freeman started 

to focus more energy on sales quality. In an email she sent in 2012, several years after her move 

to Florida, Freeman expressed regret for her prior adherence to stack rankings: “my experience is 

that [rankings] foster[] more bad behavior than good behavior. I’m truly sorry that I spent those 

first few years saying LA Metro was #1 on the motivator.”4 

Freeman’s successor in Los Angeles, John Sotoodeh, also displayed a high-pressure 

management style, particularly in San Diego prior to moving to Los Angeles. And Sotoodeh 

presided over Los Angeles when it became the epicenter of the simulated funding phenomenon 

4 Freeman was terminated for cause in connection with the Committee’s investigation on February 21, 2017. 
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that came to light in 2013. However, multiple witnesses described Sotoodeh as having made 

significant attempts to improve the sales culture in Los Angeles. He instituted an employee 

recognition system which integrated customer experience scores in addition to sales 

performance, and developed several new training initiatives to help employees hone their 

customer service skills and reinforce sales ethics, including a program specifically addressing the 

Jump into January campaign. In addition, the Rolling Funding Rate improved in Los Angeles 

over time. Until 2009, the Rolling Funding Rate for Los Angeles Regional Banking was 

consistently (and in many periods significantly) lower than the Community Bank’s overall 

Rolling Funding Rate; after 2009, the region’s Rolling Funding Rate consistently bettered the 

Community Bank’s Rolling Funding Rate.5 

Lisa Stevens became the Regional President for California in 2009, then head of the West 

Coast in 2010, reporting directly to Tolstedt; she was Sotoodeh’s supervisor during that time 

until he left Los Angeles at the end of 2014. Like Sotoodeh, she was responsible for areas with 

significant sales practice issues; indeed, as her regional leadership team acknowledged, the West 

Coast region continued to be an “unfortunate leader” in sales integrity violations after her arrival. 

At least in part, this resulted from an aggressive sales culture that she inherited and the continued 

imposition by Community Bank leadership of significant sales growth expectations. As 

described below on pages 39-43 and 64-65, however, Stevens was a vocal advocate within the 

Community Bank for instituting changes to the sales goals model and to the sorts of behaviors 

that the Community Bank incentivized, and she discussed her concerns with senior employees 

outside the Community Bank, including Chief Risk Officer Michael Loughlin. 

5 To determine whether these trends in Los Angeles were affected by simulated funding — the phenomenon in 
which bankers used customer funds from one account to surreptitiously fund another account, identified in Wells 
Fargo’s settlement with the CFPB on September 8, 2016 — FTI Consulting conducted an analysis backing out all 
potentially simulated funding accounts identified by Wells Fargo’s consultant, PricewaterhouseCoopers. The trends 
remained consistent with those described above. 
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b. Arizona 

Pam Conboy, Arizona Regional Banking’s leader from 2007 to 2017, drove Arizona from 

last place to first in Community Bank regional sales performance stack rankings within two years 

of taking her position. Multiple witnesses stated that she did this through employing both 

effective and appropriate management techniques but also through intense sales pressure, such as 

a very heavy emphasis on rankings and sales performance. This manifested through multiple 

daily calls to discuss sales results and regular “rally” days that extended the Jump into January 

campaign throughout the year (thus, Fly into February; March into March; etc.). Multiple 

witnesses also said that Conboy or certain of her subordinates encouraged bankers to sell 

customers “duplicate accounts” regardless of actual customer need. One manager reporting to 

Conboy lamented that Arizona district managers “taught branch managers how to sell same day 

multiple account opens to customers with false customer needs”; another reported that “some 

Managers and Bankers feel a bit uncomfortable opening multiple DDA’s [sic] on the same day 

for a customer” because “it feels as though they are manipulating the sales system.” Conboy 

also told subordinates that they should not overemphasize quality accounts, but should manage to 

the Community Bank’s minimum quality standard in order not to miss productive sales 

opportunities; Conboy stated to one district manager that “your team should be managing within 

the 87.5% [Rolling Funding Rate] guideline at a store level . . . You and I have discussed the 

opportunity costs of 100% funded accounts . . . my direction would be to coach your stores and 

MPs to remain above the combined 87.5% [Rolling Funding Rate] . . . .”6 

While witnesses stated that many regions did not mimic Arizona’s practices, Tolstedt 

held Conboy up as a model for success. For example, Conboy was asked to make a presentation 

6 Conboy was terminated for cause in connection with the Committee’s investigation on February 21, 2017. 
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at a leadership conference in 2010 during which she discussed Arizona’s practices, including in 

particular the use of daily “morning huddles” to discuss the previous day’s sales reports and 

encouragement of district managers to call and check on branches multiple times per day. 

Witnesses also said that regional leaders were sent to study Conboy’s leadership techniques and 

Conboy traveled to teach them to other regions. 

c. Simulated funding 

Wells Fargo’s sales practice issues first came to public attention through articles in the 

Los Angeles Times that spotlighted troubling practices engaged in by some employees in Los 

Angeles. Those practices included simulated funding, where an employee transferred funds from 

one customer account to another, sometimes unauthorized, account (or deposited and withdrew 

the employee’s own funds) to make it appear that the second account had been “funded” by the 

customer. Employees did this because the number of accounts they opened and the rate at which 

those accounts were funded were important to achieve sales goals and incentive compensation 

targets. 

In 2015, Wells Fargo retained PricewaterhouseCoopers (“PwC”) to identify, among other 

things, checking and savings accounts across the Wells Fargo retail bank potentially subject to 

simulated funding;7 PwC’s analysis included accounts opened in May 2011 through July 2015. 

For this Report, FTI Consulting looked at account opening trends in this population of potential 

simulated funding accounts over time and across geographies.8 FTI Consulting found that the 

7 As identified in the September 8, 2016 CFPB Consent Order, this population consists of “1,534,280 deposit 
accounts that may not have been authorized and that may have been funded through simulated funding, or 
transferring funds from consumers’ existing accounts without their knowledge or consent.” Wells Fargo provided 
this data to FTI Consulting; FTI Consulting did not independently test this population. While the accounts 
referenced in the Consent Order were only potentially, but not necessarily, the product of simulated funding, FTI 
Consulting used that population as a reasonable basis to examine the trends referenced in this section. 

8 In performing its work referenced in the Report, FTI Consulting relied on data provided to it by Wells Fargo. 
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number of potential simulated funding accounts peaked in the first quarter of 2012 and again (at 

a slightly lower level) in the third quarter of 2013. The number then steadily decreased through 

July 2015, the end of the review period. 

When broken down by state, the potential simulated funding account population showed 

that California and Arizona were the epicenters of simulated funding. California had the highest 

volume of potential simulated funding accounts, followed by Arizona (Florida had the fourth 

highest volume). California and Arizona were considerably higher in accounts “per employee” 

(in other words, accounting for different Wells Fargo employee headcounts in different 

geographies) than other states through 2013.9 Analyzing the data by examining individual Wells 

Fargo retail bank regions, Los Angeles/Orange County Regional Banking and Arizona 

Community Banking had the highest volume of potential simulated funding accounts. Los 

Angeles/Orange County Regional Banking and Arizona Community Banking ranked first and 

third, respectively, in the volume of potential simulated funding accounts on a “per employee” 

basis. 

C.	 Performance Management and Incentive Plans Added Significant Additional Risk to the 
Sales Model 

1. Performance management 

How employees were hired, promoted and incentivized added significant additional risk 

to the Community Bank’s sales model. Community Bank leadership regularly likened the retail 

bank to non-bank retailers, a view that created a tolerance for high employee turnover. 

Community Bank-wide rolling 12-month average turnover reached at least 30% in every period 

from January 2011 to December 2015, and as high as 41% for the 12-month period ending in 

9 This analysis excludes states with an average headcount of 30 or less during the same period. 
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October 2012.10 Some Community Bank leaders did not view reducing turnover as a priority 

because they saw high turnover as a normal aspect of a retail business. Tolstedt’s view, as 

described by one witness, was that there were always people willing to work in Wells Fargo 

branches. 

As a result of the retail focus, many Wells Fargo branch employees were relatively 

inexperienced, and many witnesses stated that together with the high-pressure environment this 

contributed to employees not doing things “the right way.” In addition, witnesses said that 

inexperienced bankers frequently were promoted based on sales success and became 

inexperienced managers who understood that success was measured by sales performance. More 

generally, witnesses consistently stated that promotions at all levels in the Community Bank 

were regularly — though not exclusively or in every region — based on sales performance. To 

many employees, the route to success was selling more than your peers. Conversely, witnesses 

said that many employees feared being penalized by their managers for failing to meet sales 

goals; while the investigation did not establish the numbers, witnesses stated that employees 

were at times transferred to different roles or terminated for failing to meet sales goals. 

2. Incentive compensation 

Compensation plans for branch bankers were structured such that bankers had to meet 

certain threshold requirements to be eligible for incentive compensation. The thresholds varied 

by employee position and changed over time. Typically there were minimum requirements for 

products sold per day, daily profit, packages sold per quarter, quarterly partner referrals and/or 

10 In a September 2012 report, referenced in more detail at pages 42, 64-65, Matthew Raphaelson noted that “[t]he 
most recent benchmark study shows that our voluntary turnover rates are higher than other financial services 
companies, but significantly lower than retailers.” Raphaelson reported that the other unidentified financial services 
companies also had significant turnover rates: citing 2010 (rather than 2012) data, the report indicated that the 
Community Bank’s annual turnover rate for tellers was 33%, compared to 28% for other financial services 
companies; for personal bankers, 27% to 23%; for service managers, 10% to 8%; and for branch managers, 11% to 
10%. 
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the number of loans made per quarter. Once employees satisfied the minimum thresholds, they 

could earn compensation based on “opportunities,” which included rewards based on the number 

of products sold per day, daily profit and 11 Ways to WOW! (a customer experience metric), 

among other categories. There were various tiers of incentive compensation within each 

opportunity, including bronze, silver, gold and, for certain years, platinum; each tier included a 

goal bankers could meet and a corresponding financial reward. The goals graduated for each 

performance tier, and, as the goals went up, the payout rose. In the first quarter of 2012, for 

example, a banker who achieved approximately nine qualifying daily sales could receive a $250 

quarterly payout; a banker who achieved approximately 11 qualifying daily sales could receive a 

quarterly payout twice that amount, and a banker who achieved 13 qualifying daily sales could 

receive an $800 quarterly payout. 

After 2010, Wells Fargo also aligned performance management and recognition with 

sales goals, so that incentive compensation and performance rating were both associated with 

sales. This effectively meant that bankers, branch managers and district managers who did not 

meet sales goals not only could miss out on opportunities to earn incentive compensation, but 

were also at risk of poor performance reviews. However, two witnesses stated that in around 

2013 or 2014, Community Bank HR instructed that people should not be terminated for failure to 

meet sales goals, and Wells Fargo transitioned into a qualitative rating system. According to one 

of the witnesses, this transition was made in part because of concern that connecting sales goals 

to performance rating was driving unethical behavior. 

Incentive compensation for all regional bankers above the branch-banker level likewise 

included a sales component. For district managers, sales were weighted at a third of total 

incentive compensation requirements (other factors included a “profit proxy” and customer 
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experience). Beginning in 2010, sales quality became an additional component (in 2010, for 

instance, district managers were required to achieve a Rolling Funding Rate of 85%, or risk 

having their incentive compensation reduced). Sales achievement was similarly a component of 

incentive compensation requirements for more senior managers (for example, region presidents). 

For these positions, sales were generally weighted at between 20 and 25% of total incentive 

compensation requirements. 

Many witnesses believed that incentive compensation plans overly emphasized sales 

performance, and many complained to Community Bank leadership that incentive plan goals 

were too high, too focused on sales and led to bad behavior. Because good performance was 

deemed in large part to mean meeting or exceeding sales goals, and poor performance in many 

instances led to shaming or worse, many employees believed that their future at Wells Fargo 

depended on how many products they sold. In a January 2012 email to a colleague, a 

Community Bank marketing leader wrote that, despite an increased emphasis on customer needs, 

“we consistently put more focus on solutions, we increase the solutions goals . . . the message 

[employees] are receiving is that Solutions continue to be king and everything else falls below 

that.” 

Ironically, in a 2004 email to Stumpf, Tolstedt acknowledged the importance of setting 

compensation plans such that they incentivize appropriate behaviors. Specifically, she noted: “I 

think you have to balance cross sell with the right incentive plan and other measures so that you 

ensure you have quality cross sell. Many banks . . . build products that encourage the wrong 

sales behavior. They encourage their sales force to sell a second account free, multiple savings 

accounts free, etc. Then if you incent a team of bankers on top of that around sales per day alone 

you are asking for trouble.” Tolstedt acknowledged the need to balance cross-sell, household 
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penetration and household profitability measures, and to have a balanced incentive plan based on 

units and profit. “If you look at one metric alone and don’t build an integrated model, you are 

asking for low value, unfunded bad cross sell that will not add up to revenue growth or 

retention.” As described herein, Tolstedt did not follow her own advice. 

D. Discovery of and Growth in Sales Practice Violations 

1. Overview 

In 2002, the Community Bank took steps to address an increase in sales practice 

violations, including the creation of a sales integrity task force. The task force undertook various 

initiatives, including the implementation of a sales integrity training program and certification, 

the modification of incentive plans to reduce the promotion of undesirable behaviors and 

utilization of audit programs to identify suspicious activity. The Community Bank also began to 

track funding rates to measure the quality of sales. 

In 2004, a member of Wells Fargo’s Internal Investigations group drafted a memorandum 

addressing sales practice issues. As described in more detail at pages 89-90 below, the 

memorandum noted an increase in annual sales gaming cases — defined as the manipulation 

and/or misrepresentation of sales to receive compensation or meet sales goals — from 63 in 2000 

to a projected 680 in 2004. The memorandum noted a similar increase in terminations, from 21 

in 2000 to a projected 223 in 2004. 

Despite the recognition by 2004 of both the increasing scope of sales practice issues and 

their association with sales incentives, the problem continued to grow. While some good-faith 

efforts were made to address the issue, witnesses consistently stated that the Community Bank’s 

leadership was unwilling to make fundamental changes — as one witness put it, there was “no 

appetite to change the model” — and felt that the associated risks could be managed 

appropriately by increasing training, detecting wrongdoing and punishing wrongdoers. 
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Both within and outside the Community Bank, there was insufficient appreciation of the 

impact of, or harm caused by, sales practice misconduct, due in part to the failure to frame the 

issue appropriately. First, insufficient regard was paid to the effect of the violations on 

customers. When individuals were terminated for sales practice violations, absent clear theft or 

specific customer complaints, the potential effect on customers was not regularly assessed. Even 

when Wells Fargo investigated or terminated employees following publication of the Los 

Angeles Times articles in 2013, there was no adequate investigation to identify and address 

injuries that customers might have suffered. While this may have been due to an incorrect 

understanding of how the bank’s system in certain instances collected fees charged to an 

unauthorized account from a linked authorized account, more should have been done sooner to 

determine customer harm. It was not until the Los Angeles City Attorney suit in May 2015 that 

it was even recognized that customer harm — in the form of fees — was possible with simulated 

funding. Second, and perhaps more importantly, the Community Bank did not consider non-

financial harm to customers resulting from the misuse of personal information or the opening of 

accounts in their names without their authorization. Third, the Community Bank did not 

adequately consider the significant reputational risk associated with sales practice misconduct. 

The failure to frame the issue properly extended to senior management’s view that firing 

1% of the Community Bank workforce every year for sales integrity violations was acceptable. 

For example, in November 2013, in the wake of the first Los Angeles Times article on sales 

practice issues, John Stumpf asked for data on the number of terminations associated with sales 

integrity violations. When the data showed that 1% of employees had been terminated for such 

violations, Stumpf, Tolstedt and other Community Bank leaders received the figure positively, 

believing it proved that a vast majority of individuals were behaving appropriately. When the 
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figure came up again in 2015, Stumpf reacted similarly in an email to Tim Sloan, detailed at 

pages 55-56. Raphaelson, when presented with data showing ethics-related terminations of a 

similar magnitude in 2013, wrote that it was “mind boggling to me it’s so low – I think it shows 

our [employees] are significantly more ethical than the general population (no data whatsoever to 

back that up, just impressionistic comment!).” The senior leaders did not consider that the 1% 

represented only employees who were caught engaging in sales practice misconduct. Moreover, 

even accounting for the Community Bank’s high turnover rate, firing 1% of the workforce each 

year meant over time that more than 1% were engaging in terminable misconduct. 

2. ICE data 

FTI Consulting examined data extracted from Wells Fargo’s Investigations Controlled 

Electronically (“ICE”) database to determine how the volume of allegations and terminations 

associated with sales practice misconduct trended over time. The volume of reported 

allegations11 of employee involvement in sales practice-related misconduct12 steadily increased 

from 288 in the second quarter of 2007 to 1,469 in the fourth quarter of 2013 (because of 

significant changes in employee populations over this period, FTI Consulting also analyzed the 

trend on a “per-employee” basis; it nearly tripled over this same period). Reported allegations 

11 For purposes of its analysis, FTI Consulting considered each ICE record to be a unique allegation, termination or 
resignation. Allegations include referrals or reports of misconduct to be investigated and substantiated by Internal 
Investigations. 

12 The figures referenced here are based on categorizations used by Wells Fargo Internal Investigations, which 
generally designated sales integrity-related records as “Sales Integrity Violations” or, in a later period, “Sales 
Practices/Incentive Plan Misconduct.” While FTI Consulting’s analyses were reliant on the accuracy of Wells 
Fargo’s categorizations, both FTI Consulting and Shearman & Sterling reviewed a subset of the underlying 
investigation narratives and found Wells Fargo’s categorizations generally reliable. As used here, “sales practice 
misconduct” includes the following subtypes, some of which are more likely than others to be associated with 
conduct that affects customers: Customer Consent; False Entries/CIP Violations; Fictitious Customer; Funding 
Manipulation; Inappropriate Account Opening; Incentive Manipulation; Manipulation of Delegation of Authority; 
Online Banking; Other; Product Manipulation; Reassignment of Sales Credit; Referrals; and Unnecessary Accounts. 
The largest subtype by volume, “Customer Consent,” which is defined by Wells Fargo as “allegations of the 
booking or sale of any banking product without the knowledge or official direct consent of the primary customer 
and/or joint account/product holder,” made up 39% of total allegations over the period beginning in the first quarter 
of 2008 and ending in the first quarter of 2016. 
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then decreased to 958 in the first quarter of 2016. FTI Consulting also looked at the subset of 

these allegations likely to have affected customers by backing out allegations unlikely to have 

had customer impact.13 The volume of allegations rose from a low of 336 in the first quarter of 

2008 to a high of 1,050 allegations in the fourth quarter of 2013 (on a “per employee” basis, the 

rate doubled over this same period). There were 730 such allegations in the first quarter of 2016. 

FTI Consulting performed similar analyses with respect to terminations and resignations 

arising out of investigations triggered by the allegations referenced in the previous paragraph. 

The trends were the same as with allegations; in the second quarter of 2007 there were 61 

terminations or resignations relating to sales practice misconduct, and the number rose to a high 

of 447 in the fourth quarter of 2013 (on a “per employee” basis, the rate quadrupled). The 

number of terminations or resignations declined to 162 in the first quarter of 2016. Focusing on 

those subtypes of sales practice misconduct most likely to be associated with conduct affecting 

customers, the trends remained the same; the volume of terminations and resignations rose from 

106 in the first quarter of 2008 to a high of 339 in the fourth quarter of 2013 (on a “per 

employee” basis, an increase of 50%). The number then decreased to 122 in the first quarter of 

2016. 

To determine whether the data were consistent with other evidence showing 

concentrations of misconduct in certain locations, FTI Consulting examined overall sales 

practice misconduct allegations and terminations/resignations by state during the period April 

2007 to March 2016. California had by far the highest number of sales practice-related 

13 FTI Consulting backed out sales practice subtypes for the period beginning the first quarter of 2008 and ending 
the first quarter of 2016 (the use of subtypes was not established until 2008). The excluded subtypes, identified by 
Shearman & Sterling, were “Reassignment of Sales Credit” and “Referrals.” Reassignment of Sales Credit is 
defined as “allegations of one team member making referral contacts or product sales and reassigning the credit(s) to 
another team member in need of sales.” Referrals is defined as “invalid sales referrals gained by directing traffic, or 
inappropriately received by another team member when an actual sales referral was not made.” 
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allegations (27.9% of total) and terminations/resignations (28.2% of total); Florida had the third 

highest number in both categories (9.2% and 9.1%, respectively). FTI Consulting also examined 

the data on a “per employee” basis; while California was no longer an outlier, it was among the 

top five states (as was Arizona with respect to allegations).14 FTI Consulting conducted a similar 

analysis, including only allegations and terminations/resignations categorized as “Customer 

Consent” (opening accounts without customer authorization), over the period January 2008 to 

March 2016. California (32.3% of total), Florida (8.9%) and Arizona (8.5%) had the most 

Customer Consent allegations, and California (33.3% of total) and Florida (9.3%) ranked first 

and third for most Customer Consent terminations/resignations. On a Customer Consent 

allegations “per employee” basis, California and Arizona were among the top five states. On a 

Customer Consent terminations/resignations “per employee” basis, California and Florida were 

among the top five. 

3. Review of investigation descriptions in Wells Fargo’s ICE database 

Separate from FTI Consulting’s quantitative analyses, Shearman & Sterling reviewed 

1,341 of the individual ICE investigation records associated with employee terminations and 

resignations taking place from 2008 to 2016 to better understand what motivated employees to 

commit sales practice misconduct. 

a. Types of misconduct 

Sales practice or sales integrity issues encompass an array of misconduct, ranging from 

behavior that affected only Wells Fargo (such as claiming an improper referral credit) to 

behavior that affected customers (such as opening unauthorized accounts and simulated funding). 

The misconduct represented in the ICE records reviewed by Shearman & Sterling included 

14 All state and region-level “per employee” analyses referenced in the Report exclude states/regions with an annual 
average headcount of less than 1,000, except as noted in footnote 9. 
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customer consent, generally employees opening unauthorized personal checking or savings 

accounts for existing customers;15 falsification of bank records, generally falsifying customer 

identification or contact information or forging customer signatures; funding manipulation, 

generally employees funding an account held by a customer with their own money or money 

from another account held by that customer; and the creation of unnecessary accounts, generally 

employees opening accounts which served no customer financial need (a category added in 

2015).16 

Shearman & Sterling did not statistically sample the records, but focused on a cross-

section related to investigations resulting in terminations or resignations and coded by Wells 

Fargo as associated with activity that likely affected customers. Although managers made up a 

minority of terminated/resigned employees, the review disproportionately focused on managers 

to help assess where in the organization employee misconduct was being actively encouraged or 

directed. Almost all terminated/resigned managers were lower level supervisors employed in 

15 Sales practice concerns also have been implicated with respect to the Community Bank’s online insurance referral 
program, in which customers could purchase insurance directly from third-party carriers via a link on the Wells 
Fargo website and branch kiosks. In particular, in November 2016, Prudential Insurance Company of America (one 
of the third-party carriers in the referral program) informed Wells Fargo that it had received a customer complaint 
through its fraud hotline alleging that a Prudential simplified term life insurance policy had been purchased for a 
Wells Fargo Community Bank customer without the customer’s consent, and that the customer had only become 
aware of this policy when he received a cancellation notice in the mail. Wells Fargo has retained outside counsel to 
conduct an investigation with respect to sales practices involving Community Bank online insurance product 
referrals. That investigation is ongoing, and Shearman & Sterling is actively monitoring its progress. Insurance 
referrals did count toward employee incentive compensation goals, but compared to products sold by branch bankers 
the volume of insurance referred was extremely small. 

16 “Off-site” applications, associated with initiatives in which Wells Fargo bankers would collect product 
applications at events or workplaces outside a Wells Fargo branch, featured prominently in records relating to both 
customer consent and record falsification. In the reviewed records, employees often processed these applications, 
which did not require the customer to complete paperwork or provide authorization at the branch, without first 
properly acquiring customer consent or relevant customer information, such as drivers’ license details. For example, 
one branch banker cited explicit instructions from her branch manager to confirm customer consent only after 
opening accounts. “Friends and family” accounts were also frequently referenced in the reviewed investigation 
records; employees often described opening accounts for family and friends in order to meet sales goals. For 
example, a branch manager had a teenage daughter with 24 accounts, an adult daughter with 18 accounts, a husband 
with 21 accounts, a brother with 14 accounts and a father with 4 accounts. 
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Wells Fargo branches such as branch managers, assistant branch managers and the like. Nine 

employees senior to a branch manager were terminated or resigned between 2011 and 2015 as a 

result of an investigation of sales practice misconduct; the most senior was an area president, two 

levels up from a branch manager. 

b. Rationales for misconduct 

A majority of terminated employees, whether branch bankers or managers, admitted to 

engaging in misconduct during the investigation. They frequently claimed that sales pressure 

drove them to do so. Branch-level managers often felt pressure from their supervisors to make 

sales, but only rarely did they state that they were explicitly instructed to engage in misconduct. 

In addition to sales pressure, branch-level managers often cited the need to help branch 

employees meet individual goals or reach branch goals. For example, one branch manager 

investigated for creating unauthorized debit cards for existing customers stated that he often did 

so to help branch bankers reach their targets; but in the case under investigation, he ordered the 

cards because of difficulty keeping his branch staffed and his need to meet branch sales goals. 

In nine of the 1,341 reviewed records, investigated employees accused district managers 

(one level above branch managers) of explicitly directing misconduct; for example, one district 

manager, according to the investigated employee, taught personal bankers to disguise 

unnecessary accounts for family members within the computerized system. In ten cases, the 

investigated employee referenced a district manager as creating pressure by sending multiple 

daily emails to branches. In one instance, a district manager warned an employee during 

onboarding that Wells Fargo provided a challenging and intense sales environment and that he 

should be prepared to “[d]o whatever it took to meet numbers unless it was downright unethical.” 

Employees below the branch manager level — lower level in-branch managers and non-

managers — frequently cited branch managers as actively directing misconduct or offering 
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inappropriate guidance to subordinates on what constituted acceptable conduct. Non-managers 

in particular attributed sales pressure to branch managers, and occasionally to district managers, 

who incessantly pushed employees to make sales. As one branch employee described, 

“everyone was aware of what was implied when the manager would state ‘it’s late in the day and 

we need a certain number of accounts by the end of the day.’” 

Some employees who engaged in funding manipulation, including simulated funding, 

also cited sales quality thresholds necessary to receive sales credit as having prompted the 

misconduct. In one instance, a service manager admitted to engaging in simulated funding to 

receive sales credit; the investigation notes state that “[t]he WF funding policy at the time the 

above listed accounts were opened was that $100 was needed to officially fund any new 

checking or savings account in order for a banker to receive sales credit for opening the 

accounts.” Some employees who committed bank record falsification said they were motivated 

to engage in misconduct by Wells Fargo’s sales quality thresholds. In some reviewed records, 

employees entered fake customer phone numbers or substituted their own email address for a 

customer’s to prevent Wells Fargo from contacting customers who might provide a less than 

perfect customer survey score. In one case, a branch manager falsified customer phone numbers 

and instructed her employees to do the same, leading to the deletion of at least 192 customer 

phone numbers, to circumvent customer survey polling. 

Of note, while sales pressure and sales goals frequently figured in the investigation 

descriptions, employees only infrequently referenced incentive compensation as a motivating 

factor in their misconduct. While that may have been to some degree self-serving, it is consistent 

with other evidence indicating that sales pressure and goals, rather than incentive compensation 

directly, were the primary motivators of improper practices. 
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c. How misconduct spread 

The review of the investigation records shed light on the manner by which improper sales 

practices spread within branches or districts. Several investigated employees, particularly those 

who had received promotions, had worked in multiple branches at Wells Fargo. Inappropriate 

coaching techniques spread between branches as employees relocated; for example, one East 

Coast branch manager described learning to improperly bundle products (for example, presenting 

debit cards as “coming with” personal accounts) while working on the West Coast. Within 

branches, employees learned to manipulate customer information from former or fellow 

managers, resulting in a high number of violations in particular branches. 

E.	 Community Bank Leadership Insisted on Maintaining the Sales Model Despite Growing 
Dissent from Regional Banking Leaders 

The imposition of sales plans with significant annual growth and the regions’ increasing 

difficulty in meeting those plans led senior Community Bank regional leadership to more 

actively push back against Community Bank leadership over time. Despite the concerns being 

expressed, senior Community Bank leaders paid insufficient attention to how increasingly 

unattainable goals resulted in low quality accounts and, worse, improper behavior. 

Sales integrity issues were particularly concentrated in the West Coast region, and several 

regional leaders attributed this in part to the region’s high historical sales growth rate, which 

Community Bank senior leaders were determined to continue. While not confined to the West 

Coast, many of the issues involving sales practices and attitudes towards them are illustrated by 

communications between West Coast regional leadership and Community Bank leadership. As 

confirmed by several witnesses, West Coast Regional Bank Executive Lisa Stevens was 

particularly outspoken about aggressive goals and their possible effects on sales quality and sales 

integrity, as were members of her regional leadership team; while they were not the only regional 
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leaders pushing back on sales goals and the goal setting process, they were among the most 

vocal. 

For example, in an October 2012 email, a member of Stevens’ regional leadership team 

emailed Raphaelson regarding the 2013 sales plan, stating, “[a]s you and I have discussed, for 

whatever reason, [the West Coast region] seems to be an unfortunate leader in ‘marginal sales’ 

and sales ethics issues and we(west Coast) [sic] need to ensure that a proper process is built to 

reduce that. However, it is important that we build an appropriate sales plan that is consistent 

with what we are trying to accomplish.” While West Coast leadership understood that the West 

Coast had disproportionate numbers of sales practice issues, they needed the assistance of 

Community Bank leadership to address it by providing appropriate plans that did not incentivize 

low quality accounts and misconduct. The response of senior Community Bank leadership was 

inadequate. 

To help combat problems with the quality of the accounts, senior regional leaders pushed 

Community Bank leaders, including Raphaelson, to stop incentivizing sales of “secondary” 

checking accounts (accounts sold to customers who already had a checking account). While 

some secondary accounts provide value to Wells Fargo and its customers, these leaders felt that 

including them in sales and incentive plans motivated inefficient and sometimes unethical 

behavior by branch bankers (as illustrated by the discussion of “duplicate” accounts in Arizona, 

at page 25). For example, at a meeting with Tolstedt and West Coast leaders in August 2012, 

one participant suggested to Tolstedt that the Community Bank should remove secondary 

checking accounts from sales metrics, especially incentive plans, because bankers were 

incentivized to sell low quality secondary accounts rather than focusing on products that would 

contribute more value to Wells Fargo and its customers. And, according to a Midwest regional 
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banking leader, at a regional leadership meeting in late 2012 where Tolstedt and her team 

addressed declining daily sales, the general consensus among regional managers was to focus on 

high-quality accounts; yet senior Community Bank leadership pushed the need to increase sales 

per customer and the importance of secondary checking accounts.17 

Regional leaders also emphasized in communications with senior Community Bank 

leaders that the baseline for sales goals included a large number of low quality accounts that 

were not fulfilling customer needs (multiple witnesses and email communications referred to 

these as “junk” accounts). The problem built on itself: attaining growth when the prior year’s 

sales included a large number of low quality accounts meant that even more low quality accounts 

had to be opened to hit the increased target. 

The Community Bank’s senior leaders held a different perspective from their regional 

leadership colleagues. They did not recognize the regions’ concerns about sales quality and sales 

integrity, did not sufficiently appreciate the relationship between low quality accounts and sales 

practice issues and generally viewed resistance from regional leaders as merely an attempt to 

negotiate for reduced goals. In particular, senior Community Bank leaders viewed the efforts to 

address goals by West Coast leadership as simply a cover-up for poor management; to them, 

sales quality and integrity issues had to be resolved through better management, not decreased 

goals. Community Bank leaders also tolerated low quality accounts — despite the fact that they 

cost the bank money — in part because they thought that placing too much emphasis on quality 

would result in the sale of fewer active accounts, which was an important driver of the sales 

model. Many witnesses stated that Raphaelson encouraged regional leaders to offer secondary 

17 Regional leadership was unsuccessful in having their concerns about secondary checking accounts addressed even 
as late as 2015. In that year, one regional leader wrote an email relating to removing secondary accounts from 
incentive compensation plans, saying he and other regional leaders should “fight the good fight every year – 
especially since I think one day we will be asked why it was part of the goal process to begin with.” 
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accounts, espousing the philosophy that it was acceptable to sell ten low quality accounts to 

realize one good one. 

Management characterized these low quality accounts, including products later canceled 

or never used and products that the customer did not want or need, as “slippage” and believed a 

certain amount of slippage was the cost of doing business in any retail environment. In August 

2012, a member of Raphaelson’s team emailed Tolstedt and Raphaelson, stating that the 

products group was working on “just how much slippage is there.” He noted that “[t]hese are 

mistakes (honest as in the bread-maker effect [buying something you intend to use but never do], 

and dishonest – should never have been sold to the customer in the first place – wrong 

customer/wrong product),” and that it is “going to [be] hard to decipher the bread maker effect 

from wrong product/wrong customer piece”; and he expressed concern that “[i]f enforcement 

actions [surrounding slippage] become too onerous, the risk is severe decrease in attempts. Play 

becomes so safe, good opportunities are missed (the good to bad ratio).” The same employee 

acknowledged in another email in September 2012 that “[m]arket and store level goals in recent 

years, in many cases, were too aggressive and disconnected from realities of existing resources 

and current productivity levels,” and concluded that “[t]his is a significant contributor to product 

slippage, team turn-over and other inefficiencies.” When asked to explain the role of sales goals 

and incentives to the Enterprise Risk Management Committee (“ERMC”), also in September 

2012, Raphaelson noted that “product/customer mismatch” (which he defined as customers who 

close an account after likely experiencing an “ineffective needs assessment”) was being 

“managed within acceptable tolerance rates.” 

In the course of these discussions about “quality,” “slippage” and “product/customer 

mismatch,” senior Community Bank leadership never adequately came to terms with the fact that 
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their sales model resulted in increasing and unacceptable levels of both low quality accounts and 

employee misconduct, and that some low quality accounts were likely opened without customer 

consent. Despite senior Community Bank leaders’ reluctance to acknowledge the relationship 

between the goals and bad behavior, that relationship is clearly seen in the data. As sales goals 

became more difficult to achieve, the rate of misconduct rose, peaking in the fourth quarter of 

2013 (see pages 33-34). At the same time, quality fell; the Rolling Funding Rate — the metric 

designed by the Community Bank to measure the quality of new accounts — steadily declined 

from approximately 90% in 2005 to below 80% in 2012.18 Starting in 2013, it rose and exceeded 

95% by 2016.19 

18 As suggested by the Rolling Funding Rate, a significant number of Community Bank checking and savings 
accounts were never funded. PwC identified a population of unfunded accounts opened during the period May 2011 
to July 2015. Based on FTI Consulting’s examination of the transaction history of these accounts, this population 
included accounts that were (i) opened but had no transaction activity, or (ii) opened with no net positive customer-
initiated transaction activity (in other words, reflected only bank-initiated activity like reversed transactions or bank 
fees). FTI Consulting examined those unfunded accounts to determine the extent to which customers paid fees or 
other charges. FTI Consulting found that no fees or charges were paid on the vast majority of these accounts. (In 
general, unfunded accounts were automatically closed within 60 to 90 days of opening. In addition, due to the 
structure of the accounts, in those instances where fees or other charges were charged to an account, they were not 
generally collected except in some instances where there was a linked account belonging to the customer for 
overdraft protection.) 1.7% of these unfunded accounts incurred fees or charges not reversed by the bank. FTI 
Consulting did not attempt to analyze any secondary impact relating to this population (i.e., overdraft fees on a 
customer account that became overdrawn in connection with covering fees on an unfunded account). FTI 
Consulting was unable to determine through the account data which, if any, of the unfunded accounts may have 
been opened without customer authorization. 

19 FTI Consulting reviewed the impact on the Community Bank cross-sell metric if all unfunded accounts identified 
by PwC were removed from the population of accounts included in deriving that metric. For the period in which the 
identified unfunded accounts were opened — May 2011 to July 2015 — the maximum impact in any quarter of 
removing all unfunded accounts from the reported cross-sell metric was 0.02 (for example, in the quarter ending 
December 2013, the impact of backing out the unfunded accounts decreases the cross-sell metric from 6.16 to 6.14). 
FTI Consulting also calculated the impact of backing out the unfunded accounts together with the potential 
“simulated funding” accounts and potentially unauthorized credit cards identified by PwC (the relevant accounts and 
credit cards were reported in Wells Fargo’s 10-Q for the third quarter of 2016). The maximum impact in any quarter 
from backing out all such accounts is a decrease of 0.04. Finally, FTI Consulting examined the Community Bank 
cross-sell trend line — in other words, whether backing out all such accounts would change the direction of the 
trend in the cross-sell metric (positive, negative or flat) from quarter to quarter compared to what was actually 
reported. FTI Consulting found differences between the “as reported” and adjusted trends in two quarters: the 
quarter ending December 2012 went from positive to flat, and the quarter ending June 2015 went from flat to 
positive. 
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F. Remedial Measures Taken by Community Bank to Address Sales Practice Issues 

1. Measures taken to address sales practice issues 

Many witnesses acknowledged — as did John Stumpf in his Congressional testimony — 

that the Community Bank was far too slow in addressing sales practice issues. Indeed, the 

fundamental issue — the sales goal model itself — was not fully addressed until September 

2016. Still, albeit incremental and implemented gradually, the Community Bank took steps over 

time to address some of the problems associated with its sales model. Community Bank HR 

initiated a sales quality project group in 2011-2012 resulting in some improvements in training 

and monitoring. A sales quality team, later known as Sales & Service Conduct Oversight Team 

(“SSCOT”), developed as a unit within the Community Bank responsible for monitoring and 

researching allegations of inappropriate sales practices. In 2012, the Quality of Sale Report Card 

(“QSRC”), administered by SSCOT, was introduced to measure key quality-of-sale indicators, 

including signature rates, activation rates, procedural issues (such as closures and duplicate 

products) and the Rolling Funding Rate. By the end of 2013, the QSRC was incorporated into 

incentive compensation plans for district managers, and the Rolling Funding Rate metric was 

incorporated into incentive compensation plans for line-level bankers. 

As noted above, the Community Bank modestly reduced sales goals for 2013, although 

the goals were still not achievable. It also reduced average per-day product sales for branch 

banker incentive compensation eligibility. In 2013, the Community Bank also began work on an 

“Evolving Model” for products and service delivery, which was intended to address sales 

conduct as well as other business objectives. 

2. Impact of the Los Angeles Times articles on remediation efforts 

According to many witnesses, the publication of the Los Angeles Times articles regarding 

the sales culture in Los Angeles acted as an accelerant to change. Goals for 2014 were reduced, 
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as they had been in 2013, though they were still set at an unachievable level. The Community 

Bank also began to set sales goals not only for the regions but also for individual branches to 

avoid unreasonable allocation of goals, although this had the effect of further cutting senior 

regional leaders out of the sales planning process (multiple senior regional leaders stated that 

they did not feel as though they had sufficient input into their regional sales plans until 2015, for 

the 2016 plan year, and even then they noted pushback). Additionally, in early 2014, product 

packages (i.e., a checking account sold as a unit with other products) were eliminated to prevent 

products being bundled and sold without customer need. New employees in 2015 were given a 

separate and substantially lower set of sales goals for their first three to six months of 

employment. 

The Community Bank also revised its incentive compensation plans for bankers and its 

performance management scheme. It modified performance management metrics to better 

balance quantitative factors with qualitative ones, such as good customer service. According to 

one witness, this was partially a result of HR’s view that connecting sales goals to performance 

ratings was driving unethical behavior. Further, sales targets to achieve incentive compensation 

eligibility were reduced. The list of products included in incentive compensation gradually 

changed in 2014 and 2015, but it was not until 2016 that Tolstedt finally agreed to pilot a 

program for removing secondary checking accounts from incentive compensation plans. That 

program was not implemented before sales goals were eliminated in September 2016. 

G.	 Community Bank Leadership Failed to Adequately Address Underlying Problems That 
Resulted in Extensive Sales Practice Violations 

1.	 Carrie Tolstedt 

Carrie Tolstedt was the head of the Community Bank’s Central California region and 

then the head of California Community and Border Banking before becoming head of the entire 
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regional bank in 2002 and of the Community Bank in 2007. She was credited with the 

Community Bank’s strong financial results over the years, and was perceived as someone who 

ran a “tight ship” with everything “buttoned down.” Community Bank employee engagement 

and customer satisfaction surveys reinforced the positive view of her leadership and 

management. Stumpf had enormous respect for Tolstedt’s intellect, work ethic, acumen and 

discipline, and thought she was the “most brilliant” Community Banker he had ever met. 

Nonetheless, Tolstedt mismanaged the Community Bank’s response to the rise in sales 

practice issues, failing to appreciate both the negative impact on customers and the grave risk to 

Wells Fargo’s brand and reputation. There is no evidence that Tolstedt showed serious concern 

about the effects of improper sales practices on Wells Fargo’s customers or that she initiated 

efforts to evaluate or remediate customer harm. 

Tolstedt resisted change to the Community Bank’s sales model even when confronted 

with evidence that it led to low quality sales and improper sales practices. She viewed the sales 

model as an engine of the Community Bank’s historical success and did not want to take steps 

that could impede its operation. Instead, she reinforced the high-pressure sales culture. For 

example, she praised Conboy’s high-pressure tactics and held Conboy up as a model for others to 

emulate. Despite the universal criticism of the “Jump into January” program as an incubator of 

low quality sales and bad sales practices, Tolstedt was “scared to death” that changing it could 

hurt sales figures for the entire year and opted instead for only incremental changes. 

Numerous witnesses provided a consistent account of Tolstedt’s management style: she 

was “obsessed” with control, especially of negative information about the Community Bank, and 

extremely reluctant to make changes. Tolstedt fostered an insular culture at the top of the 

Community Bank and had an “inner circle” of staff that supported her, reinforced her views and 
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protected her. She resisted and rejected the near-unanimous view of senior regional bank leaders 

that the sales goals were unreasonable and led to negative outcomes and improper behavior. 

Under her direction, the Community Bank continued to increase its sales goals until 2013, and 

then lowered them only modestly. 

Tolstedt reinforced a culture of tight control over information about the Community 

Bank, including sales practice issues. This hampered the ability of control functions outside the 

Community Bank and the Board to accurately assess the problem and work toward a solution. 

Numerous witnesses referred to, and documents confirmed, the difficulties in getting information 

from her senior leadership team. Tolstedt actively discouraged providing information to people 

outside the Community Bank. For example, when Tolstedt learned that Lisa Stevens discussed 

sales goals and pressure with Chief Risk Officer Michael Loughlin, Tolstedt instructed her to 

stop speaking with him and others outside the Community Bank. When Loughlin invited Debra 

Paterson, the head of Community Bank HR, to speak to the ERMC in October 2012 (a month 

after the Raphaelson presentation discussed at pages 42, 64-65) to discuss employee turnover and 

associated risks, Tolstedt objected to the questions posed by Loughlin. She raised numerous 

arguments against providing detailed information to the ERMC, including that the committee 

was intended to address only “enterprise” risks. Similarly in October 2013, when Tolstedt heard 

that Loughlin or other Corporate Risk personnel had talked to Community Bank personnel about 

sales practices, she sent Loughlin an email complaining about such communications taking place 

without her involvement. 

The Community Bank’s reporting to the ERMC and the Board demonstrated this tight 

control of information and lack of transparency. Tolstedt never voluntarily escalated sales 

practice issues, and, when called upon specifically to do so, she and the Community Bank 
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provided reports that were generalized, incomplete and viewed by many as misleading. Senior 

leaders of the Community Bank came before the ERMC twice (in September 2012 and April 

2014) to discuss sales pressure and sales practices; on both occasions their presentations did not 

provide a forthright description and assessment of the problem. Tolstedt was directly involved in 

preparing presentations on sales practices to the Board’s Risk Committee and the entire Board. 

Those presentations likewise did not present a forthright and complete depiction of sales practice 

issues and, as discussed at pages 104-106 below, her presentation to the Risk Committee in May 

2015 was misleading. By 2015, many Board members believed that she was intentionally 

understating the problem which she had helped to create. 

2. Matthew Raphaelson 

Matthew Raphaelson was ultimately responsible for regional bank sales goals and 

supervising the sales incentive program, subject to Tolstedt’s approval. He was described as 

Tolstedt’s “right hand.” Despite being a senior leader of the Community Bank, Raphaelson did 

not view it as his job to police sales integrity violations. 

Raphaelson was aware that excessive sales goals and pressures led to employee 

misconduct, and was often confronted with objections to his goals and numbers-driven system. 

Multiple witnesses stated that Raphaelson received repeated complaints that his sales goals were 

too high, were too focused on the number of products sold and led to bad behavior, such as the 

opening of unauthorized accounts and the sale of unnecessary products to customers. 

Raphaelson had received information demonstrating that certain locations were responsible for 

high numbers of unfunded accounts and accounts funded for only short periods of time — 

indicia of potential inappropriate behavior, including simulated funding. 

Even when told that the goals he established were leading to bad behavior, Raphaelson 

was unwilling to adequately address sales goals or incentives to sell unnecessary products to 
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customers because doing so might result in fewer sales of high quality accounts; he was willing 

to tolerate poor quality accounts rather than change the sales model. While Raphaelson 

authorized incremental changes over time, such as a modest reduction in goals in 2013, these 

changes were inadequate. 

In his interview, Raphaelson disclaimed knowledge of high levels of sales integrity-

related terminations, but as noted on page 33 above, emails show that he was aware at least by 

November 2013 of approximately 1,000 sales integrity-related terminations per year and 

believed that to be a favorable number.20 

3. Claudia Russ Anderson 

Russ Anderson led the first line of defense for risk in the Community Bank, a particularly 

significant role in light of the decentralized nature of the risk function at Wells Fargo during her 

tenure as Group Risk Officer. She contributed to the development of improved systems and 

processes in the Community Bank’s SSCOT unit to detect sales misconduct, and, particularly 

after the Los Angeles Times articles, participated in efforts by the Community Bank to 

communicate to managers that undue sales pressure and sales misconduct were not acceptable. 

In most other respects, however, Russ Anderson’s performance fell far short of what was 

expected and required of the senior risk officer in the Community Bank. Russ Anderson failed 

to adequately assess and advocate for changes in the business practices that resulted in sales 

integrity violations. She also did not adequately address customer harm arising from improper 

sales practices. 

Russ Anderson exhibited a lack of transparency and failed to escalate sales integrity 

issues and related terminations to Wells Fargo’s Board of Directors and the ERMC. Multiple 

20 Raphaelson was terminated for cause in connection with the Committee’s investigation on February 21, 2017. 
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witnesses, including senior officers of Wells Fargo, reported that Russ Anderson was likewise 

not forthcoming or candid in her communications with them, a view supported by email 

communications. Instead, witnesses stated that Russ Anderson was “running interference” for 

Tolstedt and filtering communications with other Wells Fargo control officers. 

Russ Anderson minimized and obscured issues in reporting on the Community Bank, 

including sales practices. From late 2011, Russ Anderson challenged language in the Corporate 

Security portions of the reports to the A&E Committee. In one email exchange in 2012, Michael 

Bacon, the head of Corporate Security (responsible for Internal Investigations), stated that Russ 

Anderson “often challenge[d] the Audit and CS A&E reporting verbiage,” but that at that point, 

he had “gotten good with the credible challenge” in response. Bacon noted that “our data 

continues to highlight a concerning trend in the area of Sales Integrity – from the increase in 

EthicsLine reports, to the increase in executive complaint letters,” and “increases in confirmed 

fraud, thus, we need to continue to escalate this issue with senior leadership.” Russ Anderson 

told him that his reporting made the problem sound “so much worse than it is.” 

One witness called her an advocate, rather than independent and objective, when dealing 

with regulators on sales practice issues. When personnel in Corporate Risk expressed the view 

that a draft presentation to the ERMC by the Community Bank about sales practices did not 

provide information about the “current state,” Russ Anderson wrote to another Community Bank 

leader, “I am worried about putting something like that into a deck. I’d rather we did that 

verbally because this deck is subject to the regulators [sic] review.” As described at page 105 

below, she challenged Internal Investigations’ data on the number of employee terminations 

related to sales integrity, with the result that the information was omitted from a report to the 

Risk Committee. 
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Finally, Russ Anderson moved too slowly to address sales practice issues. The head of 

Corporate Security was frustrated with Russ Anderson when she took over SSCOT in 

2011/2012, as he thought she would be more proactive in investigating sales integrity issues. 

Though she became more focused after the Los Angeles Times articles, her actions were oriented 

toward messaging and detection rather than reforming or addressing the sales model or 

underlying causes. To the extent she faced resistance from Tolstedt, Russ Anderson should have 

escalated the issues to Loughlin, the Chief Risk Officer, with whom she had a dotted-line 

reporting relationship.21 

H.	 Recent Remedial Changes 

Wells Fargo has implemented a system to send an automated email to a customer shortly 

after the opening of a consumer or small business checking, savings or credit card account to 

confirm that the account was properly authorized by the customer. In addition, revised credit 

card application procedures require an applicant’s documented consent before a credit report is 

pulled. 

Wells Fargo has also added centralized monitoring and controls to augment its oversight 

of sales practices. Monitoring includes a third-party “mystery shopper” program and additional 

local, regional and corporate oversight; the increased quality assurance efforts will involve 

between 15,000 and 20,000 site visits each year and an additional 600 conduct risk reviews. 

In July 2016, Wells Fargo replaced Tolstedt with Mary Mack, the former head of Wells 

Fargo’s brokerage business. Addressing root causes, Wells Fargo eliminated product sales goals 

in the Community Bank effective October 1, 2016. In the fourth quarter of 2016, Wells Fargo 

implemented a new incentive compensation plan for retail branch employees; a larger percentage 

21 Russ Anderson was terminated for cause in connection with the Committee’s investigation on February 21, 2017. 

51
 

Appendix 1

86



 

              

             

 

  

of compensation is now “base pay,” and incentives are focused on customer experience, with 

metrics designed to emphasize customer service, retention and long-term relationship building. 
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Senior Management 

A. John Stumpf 

John Stumpf, Wells Fargo’s previous Chief Executive Officer and Chairman, joined 

Norwest in 1982; Norwest merged with Wells Fargo in 1998. Stumpf held various positions at 

Norwest prior to the merger, primarily focused on credit and acquisitions. At the time of the 

merger, Stumpf was based in Texas and managed all bank branches in the state. Stumpf served 

as the head of the southwest and western regional banking groups from 1998 to 2002; he moved 

to San Francisco when he was promoted to Executive Vice President of Community Banking in 

2002. Stumpf became Wells Fargo’s Chief Operating Officer in 2005 and served in that role 

until he became CEO in June 2007. As CEO, Stumpf oversaw Wells Fargo’s four main business 

groups: the Community Bank, Consumer Lending, Wealth & Investment Management and 

Wholesale Banking. Stumpf joined the Board of Directors in 2006 and became Chairman of the 

Board in January 2010. Stumpf resigned in October of 2016, at which point Tim Sloan was 

elevated to CEO. 

A product of Norwest, where the head of a region was the “king” or “queen” of his or her 

territory, Stumpf was a supporter of decentralized management during much of his time as CEO 

of Wells Fargo. As did others, Stumpf believed decentralization better managed risk by 

spreading decision-making and produced better business decisions because they were made 

“closer to the customer.” Over time, however, he recognized that increased cross-business 

collaboration was better for the customer and Wells Fargo. He later came to support increased 

centralization and authority for risk and control systems as well, but that only occurred after the 

sales practice issues had emerged. 

Stumpf was ultimately responsible for enterprise risk management at Wells Fargo, but 

was not perceived within Wells Fargo as someone who wanted to hear bad news or deal with 
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conflict. In accordance with the decentralized model, a deferential culture existed whereby there 

was limited encouragement for the management of different businesses to challenge each other 

or comment on significant issues in the other lines of business. Under Stumpf, weekly Operating 

Committee meetings generally did not serve as a forum for discussion, engagement or challenge 

among its members. 

Much like his predecessor, Richard Kovacevich, Stumpf was also a proponent of cross-

sell and product sales. Kovacevich had initiated the “GR-8” program to pursue cross-sell at 

Norwest and brought that focus to Wells Fargo, which had not measured cross-sell in a 

programmatic way before the Norwest merger. Wells Fargo’s sales-oriented culture was 

transferred to former Wachovia branches and retail bank operations following the merger with 

Wachovia. 

Stumpf received reports on cross-sell success and spoke frequently on its importance. 

Referring to efforts to cross-sell in an email to Tolstedt and another executive vice president, he 

stated that Wells Fargo “fight[s] like cats and dogs for those numbers!” 

Stumpf was aware that Wells Fargo’s focus on cross-sell, combined with aggressive sales 

goals and associated incentive compensation plans, could encourage employee “gaming” and 

sales practice issues. In June 2015, an email between Stumpf and one of his line of business 

heads discussed the potential of purely quantitative incentive plans based on sales numbers to 

influence people “to make bad decisions, i.e. cheat” and, in the summer of 2015, Stumpf 

challenged Tolstedt to try to manage the Community Bank without sales goals. However, 

Stumpf was not engaged in managing the balance between positive and negative incentives, and 

it was not until September 2016 that Wells Fargo decided to eliminate product sales goals for 

Community Bank employees. Indeed, one senior member of Tolstedt’s leadership team recalled 
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discussions of eliminating sales goals in 2012, but thought that most believed that Stumpf would 

not have approved such a change due to his views of sales goals serving as an effective 

motivator. And even after sales practice issues came to the fore in 2013, evidence shows that 

Stumpf was concerned that bank employees not be under-motivated or unduly restricted in 

pursuing sales. 

Stumpf was also aware of specific sales practice issues over the years. He was notified of 

the incident involving the branch in Colorado in 2002, described below at pages 73-74. Stumpf 

received numerous customer and employee complaints about sales practices and sales pressure, 

which he or his assistants referred to appropriate subordinates without further follow-up. 

According to Wells Fargo employees, concerns about sales practices and “gaming” were raised 

with Stumpf during the 2012-2014 timeframe. 

Stumpf was informed by late 2013 that approximately 1,000 (or approximately 1% of) 

Community Bank employees were being terminated for sales integrity violations each year. 

Stumpf reacted positively to the 1% number; in his view, the fact that only 1% of Wells Fargo 

employees were terminated meant that 99% of employees were doing their jobs correctly. It 

does not appear that he initiated any follow-up investigation or inquiry into the issue in 2013 or 

2014. 

Even in 2015 and 2016, Stumpf did not appreciate the scope and severity of the problem. 

He continued to publicly support the appropriateness of Wells Fargo’s sales goals and to 

highlight that the vast majority of Wells Fargo employees “got it right.” An example is an email 

Stumpf wrote to Sloan on May 17, 2015, after the filing of the Los Angeles City Attorney 

lawsuit: 

I have worked over the weekend with Carrie on the LA issue — I really feel for 
Carrie and her team. We do such a good job in this area. I will fight this one to 
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the finish. Do you know only around 1% of our people lose their jobs [for] 
gaming the system, and about 2/3 of those are for gaming the monitoring of the 
system, i.e. changing phone numbers, etc. Nothing could be further from the truth 
on forcing products on customers. In any case, right will win and we are right. 
Did some do things wrong — you bet and that is called life. This is not systemic. 

In his interview, Stumpf could not recall whether in this email he was referring to 1% of 

employees working across the regional bank or whether the 1% figure was limited to those 

working in the Los Angeles area. In retrospect, he acknowledged that 1% was too high in either 

case. 

Tolstedt reported to Stumpf, and he supported her during her time as the head of 

Community Bank. He was aware of Tolstedt’s shortcomings as a leader but also viewed her as 

having significant strengths. Stumpf believed that the Community Bank’s positive customer 

service and team member satisfaction survey results and consistently strong financial 

performance reflected positively on Tolstedt’s leadership abilities. Stumpf understood that 

Tolstedt could be resistant to change and inflexible, but for a long time he considered that to be 

advantageous from a risk perspective; he believed her conservative decision-making was less 

likely to result in hasty decisions that could expose Wells Fargo to harm. 

Many have noted that Stumpf was hesitant to criticize Tolstedt and, ultimately, hesitant to 

terminate her, even after the lead independent director and the Chair of the Risk Committee 

suggested that he do so in December 2015. For example, according to one director, Stumpf 

advised the Board of problems with Tolstedt’s leadership style, including that she was 

controlling, but also praised her as the “best banker in America.” Eventually, Tim Sloan, upon 

assuming the role of Chief Operating Officer, was assigned responsibility for making the 

decision on whether to retain Tolstedt as head of the Community Bank. 

Stumpf was accepting of Tolstedt’s flaws in part because of her other strengths and her 

ability to drive results, including cross-sell. For example, in her 2009 performance review, 
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Stumpf wrote that Tolstedt “knows the business cold – nothing gets by her” and that a 

management structure she had devised was a “stroke of genius.” In 2013, Stumpf attributed the 

Community Bank’s success, including in achieving “record cross-sell,” to Tolstedt’s leadership. 

He also pushed Tolstedt to work to increase cross-sell when strong growth proved more elusive. 

Many observers expressed their belief that Tolstedt operated the Community Bank in the way 

she did because she thought Stumpf would approve. This is also supported by contemporaneous 

emails, particularly with respect to the setting of aspirational sales goals and focus on improving 

cross-sell. 

B.	 Tim Sloan 

Tim Sloan joined Wells Fargo in 1987 and has held various leadership roles over the 

course of his Wells Fargo career, including CAO (September 2010 to February 2011), CFO 

(2011 to 2014), Head of Wholesale Banking (2014 to 2015) and COO (2015 to October 2016). 

He was chosen to take over the CEO position upon Stumpf’s retirement in October 2016. 

Sloan’s knowledge of sales practice issues was limited prior to 2014, but increased after the 

publication of the Los Angeles Times article on sales practice issues at Wells Fargo in December 

2013. 

While Sloan had some awareness of sales practice issues within the Community Bank 

prior to the publication of the Los Angeles Times articles, including from sporadic internal 

discussions with colleagues and anonymous complaint emails, he was not aware of the 

magnitude of the issues or of their potential to cause customer harm. The decentralized, “run it 

like you own it” structure and ethos within Wells Fargo limited the amount of negative 

information Sloan received regarding the Community Bank and the opportunities Sloan had to 

engage on Community Bank issues. 
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Sloan was also aware of Tolstedt’s management issues, including her resistance to 

providing or receiving negative information. He understood that Tolstedt was a controlling 

manager and was not always a good partner when working with other parts of the business. He 

knew that Tolstedt did not like to have any critical discussion of her management of the 

Community Bank, and could be resistant to advice to change or adapt, and was aware that this 

resistance also attached to discussions of sales practice issues. Sloan had observed that Tolstedt 

surrounded herself with supportive people who insulated her and told her what she wanted to 

hear. 

In December 2013, Sloan told the Los Angeles Times, “I’m not aware of any overbearing 

sales culture.” After the publication of the Los Angeles Times article, Sloan became aware of 

Wells Fargo’s efforts to detect and address sales practice issues, including that a team had been 

assigned to investigate and that a larger sales practice review would then need to be done. 

Sloan was also included on internal correspondence concerning the need to lower sales 

goals after 2013. In a May 2014 email, Tolstedt informed Sloan and other senior executives of 

adjustments to the sales plan and banker goals, noting that one of the purposes of lowering sales 

goals was that it “encourages the right behaviors.” In 2015, Sloan attended Risk Committee 

meetings in which sales practice violations were discussed, including a meeting where Tolstedt 

noted the high inherent risk associated with the Community Bank. This was when he and others 

within Wells Fargo first began to appreciate the potential for sales practices to cause financial 

harm, although he understood that the level of harm was small and the matter was being 

addressed. 

Sloan has acknowledged that Wells Fargo should have been more focused on determining 

which customers were harmed and remediating it. In a company-wide address in October 2016, 
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he said that “[Wells Fargo] had product sales goals that sometimes resulted in behaviors and 

practices that did not serve our customers’ or our team members’ interests. And we were slow to 

see the harm they caused.” He added: “[D]espite our ongoing efforts to combat these 

unacceptable bad practices and bad behaviors, they persisted, because we either minimized the 

problem, or we failed to see the problem for what it really was – something bigger than we 

originally imagined.” 

Beginning in November 2015, when Sloan became President and COO, he discussed with 

Tolstedt that she needed to be more open to change and to resolve the sales practice issues 

quickly. Sloan, Stumpf and members of the Board agreed that Tolstedt was likely not the right 

person to guide the Community Bank as it went forward — and members of the Board expressed 

more pointed and immediate concerns about Tolstedt — but Sloan felt that he needed to evaluate 

and work with her to help her change before reaching a final decision about her future at Wells 

Fargo. 

In the spring of 2016, it became clear that Tolstedt was not changing her management 

practices sufficiently. During the April 2016 Board meeting, Sloan and the Board discussed 

replacing her as the head of the Community Bank. Subsequently, in the June 2016 Board 

meeting, Sloan reiterated his intention of replacing Tolstedt. In early July, Sloan informed 

Tolstedt that she would no longer serve as the head of the Community Bank. They ultimately 

agreed that she would retire. 
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Corporate Risk 

A. Corporate Risk and the ERMC 

From the time of the 1998 merger with Norwest, Wells Fargo had a decentralized 

operational and management structure, with each of the lines of business operating 

independently. Management of Wells Fargo traditionally believed that an organization’s risk 

was borne within various lines of businesses and should be managed there. Risk management at 

Wells Fargo thus generally took place in the lines of business, with the business people and the 

group risk officers and their staffs as the “first line of defense.” Management believed that this 

decentralized approach was a superior method for managing risk and had helped make Wells 

Fargo successful, and in particular had helped Wells Fargo come through the 2008 financial 

crisis relatively unscathed. 

Wells Fargo’s Corporate Risk function started to be built out in the mid-2000s. In or 

about 2005, an enterprise-level Operational Risk Management and Compliance group was 

formed and operated under the direction of Patricia Callahan until 2007. That group focused on 

AML/BSA compliance and compliance with consumer credit, home mortgage disclosure and 

other laws. Sales practices and sales integrity were not within its scope. 

After Callahan’s departure on a leave of absence, Loughlin, who had been the Chief 

Credit Officer, had compliance added to his areas of responsibility in about 2007 and assumed 

the title Chief Risk Officer in 2010. The CRO did not have any line authority or directive power 

to enforce changes on the lines of business. He could, and did, try to exercise his influence to 

encourage the businesses to address risk issues and to air them more broadly within the bank. 

The CRO could also identify and escalate issues to the ERMC, the CEO and the Board. 

The ERMC is the management committee through which significant risks were reported, 

evaluated and escalated to the Board by senior members of management. Its responsibilities 
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included overseeing the management of reputational, strategic, financial, credit, legal, market 

and operational risks; serving as the primary management-level forum for the consideration and 

decision-making related to Wells Fargo’s “highest priority enterprise-wide risk issues”; and 

supporting and assisting the Risk Committee in carrying out its risk oversight responsibilities. 

The ERMC met approximately monthly and provided the Board quarterly assessments of the 

largest risks facing Wells Fargo. The membership of the ERMC changed over the years, but it 

has included, among others, representatives of the lines of business, the CRO, the General 

Counsel, the Chief Administrative Officer, the HR Director and the Chief Operational Risk 

Officer. 

B.	 Reporting by Group Risk Officers to Corporate Risk 

The group risk officers, including Russ Anderson in the Community Bank, reported 

directly to the line of business heads and on a dotted-line basis to the then-Chief Operational 

Risk Officer (“CORO”). The group risk officers did so until the fall of 2013, when that dotted-

line reporting relationship was transferred from the CORO to Chief Risk Officer Loughlin. 

The CORO viewed her role as (i) creating and overseeing certain risk programs that the 

businesses had to adhere to and (ii) stepping in to assist at the line of business level if there was a 

serious breakdown that required remediation. She did not view sales practices or compensation 

issues as within her mandate, but as the responsibility of the lines of business and other control 

functions (the Law Department, HR, Audit and Investigations). She viewed sales gaming as a 

known problem that was well-managed, contained and small; she was aware that there were 

approximately 1,000 sales practice-related terminations a year in the Community Bank, but 

viewed that number as relatively low, stable and not alarming given the size of the Community 

Bank. Further, in her view, Tolstedt was risk-averse and jumped on issues right away. The 

CORO provided reports to the A&E Committee, but these reports did not escalate the sales 

61
 

Appendix 1

96



 

                 

             

               

               

                

              

              

              

               

            

                   

     

            

             

                

                 

                 

                 

   

           

               

            

                 

             

practice issues in the Community Bank. She did not think that sales practices might be a 

significant problem until late 2013, shortly before she left Wells Fargo. 

The CORO depended on risk officers in the lines of business to proactively address risk 

concerns and determine whether to elevate them to the enterprise level. She requested regular 

reporting from the group risk officers, but with limited success. There was tension and friction in 

the relationship between the CORO and Russ Anderson. The former found Russ Anderson 

frustrating to work with because of Russ Anderson’s focus on keeping control over the 

management of risk within the Community Bank. Although Russ Anderson resisted efforts to 

centralize control, she was not reluctant to raise problems when she determined that she needed 

assistance at the enterprise level. According to Loughlin, Russ Anderson’s transparency 

improved after the shift in the dotted line reporting from the CORO to the CRO in the fall of 

2013, but was never satisfactory. 

C.	 Evolution of the Structure of the Risk Management at Wells Fargo 

As described below, the Board established a Risk Committee in 2011, and thereafter 

worked on rationalizing its scope and functions. Along with efforts to enhance oversight of risk 

at the Board level, the CRO made significant efforts to revamp the risk function at Wells Fargo 

to provide for more effective oversight and control of risks. These efforts, however, were still in 

process at the time the sales practice issues became prominent in 2013 and were escalated to the 

Board in 2014. 

At Loughlin’s recommendation, the Board authorized the engagement of McKinsey & 

Co. in early 2013 to analyze Wells Fargo’s risk function and organization and to make 

suggestions for its improvement. Recommendations from the McKinsey report were presented 

to the Board and reflected in part in an October 2013 memorandum to the Board describing the 

corporate risk program’s aspirations, strategy and three-year plan, and in Wells Fargo’s Risk 
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Management Framework adopted in July 2014. The enhancements of the risk organization 

required substantially increased levels of funding and staffing, which the Board approved. The 

McKinsey report and Wells Fargo’s risk management framework did not provide for 

centralization of the risk function. Instead, they included measures for, among other things, 

more effective and comprehensive oversight by Corporate Risk (the second line of defense) of 

risk in the lines of business (the first line of defense). 

With regard to sales practices, Corporate Risk had started to plan for more formal 

oversight in late 2013, but these initiatives did not start to be implemented until 2015. 

Loughlin’s October 2013 memorandum on the corporate risk program included a plan for 

Corporate Risk to take a leading role in “driv[ing] a systematic and disciplined approach to 

operational excellence in processes across the bank, particularly those that impact customers.” 

Because “errors previously viewed as immaterial can have significant consequences, including 

increased risk of financial and reputational harm” and rising customer and regulatory 

expectations were especially evident in areas that touched consumers such as (among others) 

sales practices, “Wells Fargo will address these risks at the source through improving the 

customer experience and preventing errors, rather than remediating issues after-the-fact.” Wells 

Fargo’s July 2014 Risk Management Framework provided that the Corporate Enterprise Risk 

Group (led by one of Loughlin’s direct reports) was responsible for Corporate Risk’s oversight 

of sales practice risk, which was a subtype of “cross-functional” risk. However, no one from 

Corporate Risk was assigned responsibility as the “owner” of that area until 2015. 
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D.	 Corporate Risk’s Response to Issues Concerning Sales Pressure and Improper Sales 
Practices 

1. 2012 

Loughlin recalled that he first became aware of terminations for improper sales practices 

in October 2013, when he was advised by Wells Fargo’s BSA Officer of terminations in the Los 

Angeles area. However, at least as early as 2012, Loughlin was concerned about excessive sales 

pressure in the Community Bank and the possibility that it could result in employee turnover and 

sales of products that customers did not understand or need. 

Lisa Stevens raised with Loughlin issues concerning unrealistic sales goals and her 

frustration with Community Bank leadership. Loughlin asked the Community Bank to come to 

an ERMC meeting on September 11, 2012, to address those and related issues. Before the 

meeting, Loughlin sent Matthew Raphaelson questions that the Community Bank representatives 

should address at the ERMC meeting, including “whether the emphasis on cross-sell leads to 

increased turnover; how do we or the managers on the front line know that our cross sells 

(solutions) are high quality and in the customer’s benefit; whether emphasizing the number of 

solutions runs the risk of flogging product and irritating customers; whether we should 

emphasize revenue over the number of solutions; and how we pay people for cross-sell and how 

that compares to the practice of the competition.” 

Raphaelson and another representative of the Community Bank made a written and oral 

presentation to the ERMC on September 11, 2012. Loughlin recalled he was very dissatisfied 

with the presentation, as were most of the other ERMC members. The presentation did not give 

the committee a better understanding of the controls on sales goals, and it was jargon-filled, 

lacking in metrics and dismissive of some of the questions posed. The written presentation did 

not refer to unauthorized accounts or customer consent issues, although it did list detective and 

64
 

Appendix 1

99



 

             

                 

            

               

               

               

               

          

                 

                  

             

             

              

                

            

                 

                

                

                

               

                   

                 

                 

preventative controls, including monitoring and others. Loughlin had also asked Russ Anderson 

to present at the ERMC in 2012, but in October 2012 decided that she need not appear. 

On September 19, 2012, Loughlin attended Stevens’ West Coast presidents’ meeting and 

addressed the attendees. His planned outline for the discussion included topics similar to those 

Loughlin had raised with Raphaelson in connection with the ERMC meeting. In a discussion 

after the meeting, two managers spoke to Loughlin about high sales pressure. Loughlin was 

surprised by the allegation and suggested that the managers report those issues to Stevens, and 

then to Tolstedt if Stevens was not responsive. 

After the West Coast meeting, Stevens got a call from Tolstedt, who told her not to talk 

to Loughlin anymore and that she needed to “toe the line.” Stevens told Loughlin about the call 

with Tolstedt, and Loughlin expressed to Stevens that Tolstedt’s direction was “ridiculous.” 

Loughlin had a similar conversation with Stevens in December 2015, during which Loughlin 

encouraged Stevens to approach Tolstedt directly, but also told her that the instruction from 

Tolstedt was “stupid” and that Stevens should feel free to continue to call him with problems. 

In an apparent follow-up to the September 2012 ERMC meeting, Raphaelson sent 

Loughlin an email on October 5, 2012, on the subject of “sales goals.” Raphaelson said that 

setting sales goals was a “balancing act,” and that he “carr[ied] this Charlie Munger wisdom with 

me in my head,” namely that “‘Low goals do cause lower performance and high goals increase 

the percentage of cheating.’” Loughlin responded: “I wonder if the emphasis on individual unit 

sales produces low quality sales (not really in customers best interests, but sold because someone 

has to make their goals), and higher turnover than is necessary (due to pressure to make goals). I 

just wonder if a revenue based approach would be better. Every store, district, etc must increase 

revenue each year by x percent. Let them figure out how. Just thinking out loud.” 
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Loughlin raised the issue of employee turnover in the Community Bank with the 

Community Bank’s representative on the ERMC after the October 16, 2012 ERMC meeting. He 

also invited the Community Bank HR head to come to a future ERMC meeting to discuss, 

among other things, “trends in store turnover, the drivers of those trends, how we perform 

compared with peers / in different geographies” and how the risk was managed. As noted above, 

Tolstedt objected to the request, and Loughlin deferred the presentation. 

2. 2013-2014 

On June 5, 2013, the Community Bank HR head, Debra Paterson, presented to the ERMC 

on employee turnover, noting that it was approximately 42% in 2012 among branch and call 

center personnel, which made up 90% of the Community Bank’s employees. This rate was 

described as “slightly lower than turnover for similar types of roles in the retail industry.” Later 

in June 2013, Corporate Risk personnel contacted the Community Bank to discuss the possibility 

of another ERMC presentation by the Community Bank to address whether “there was a linkage 

between the high turnover and the quality of sales, thus, if we could improve upon the former it 

would potentially enhance the quality of sales.” 

In the summer of 2013, Loughlin also encouraged Tolstedt to consult with European 

banks on conduct risk issues, including those related to sales practices, as U.K. banks in 

particular had been subject to regulatory scrutiny for sales practices. This resulted in an August 

2013 trip to London and Stockholm by Tolstedt and others in the Community Bank. 

Later, after the first Los Angeles Times article was published, Tolstedt criticized Loughlin 

when he or his team attempted to get information about sales practices in the Community Bank 

without directly involving Tolstedt. On October 9, 2013, Tolstedt emailed Loughlin as follows: 

“I would very much appreciate the team talking to me directly about any concerns on sales 

practices versus arriving at broad conclusions without all the information on trends, controls, and 
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future controls. It continues to frustrate me greatly that I am left out of the conversation. I 

appreciate credible challenge but the team needs to be talking to people who have the facts and 

information.” Fourteen minutes later, she followed up with an email clarifying that she 

“appreciated the question,” but was just frustrated that she was not “involved in the discussion.” 

Loughlin responded, “I actually don’t know what you are referring to. I put in a call to Claudia 

[Russ Anderson] to see what I had done or my team had done. We’re all on the same team.” 

Loughlin became more concerned about sales practices in October 2013. At that time, he 

was advised of the employee terminations resulting from the Los Angeles/Orange County 

investigation. He also read highly critical comments by Wells Fargo employees in an online 

petition relating to sales pressure and sales practices. This heightened concern led him to make 

the decision to escalate sales practices to the Board as a significant risk (which was done in early 

2014, as discussed below). Also in the fall of 2013, at Stumpf’s urging, Loughlin began to meet 

quarterly with Tolstedt and Russ Anderson to try to reduce sales pressure in the Community 

Bank. In his 2013 self-review submitted to Stumpf, Loughlin stated: “Sales practices: we have 

been pushing Carrie for some time about concerns here. She has been receptive and has 

implemented some very good systems to track sales practices, but the recent LA Times article 

makes me think that while process improvements are good, we have issues in hiring, training, 

and management. I should have pushed harder.” 

Loughlin caused sales practices to be included in the January 2014 Significant Enterprise 

Risks memorandum to the Board, and again in the February 2014 Noteworthy Risk Issues report. 

In addition, a February 18, 2014 memorandum from Loughlin and Hope Hardison (then the HR 

Director) was provided to the Board’s Human Resources Committee (“HRC”) referring to sales 

practices: “In addition, we also recommend monitoring in 2014 for sales integrity in Community 
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Banking, specifically ongoing monitoring and review of store level quality processes. This issue 

presents potential operational and reputational risk. Action plans are in progress including: 

heightened monitoring processes; communication of sales quality expectations; strengthening of 

control function review of incentive plans, goals, and performance management programs; and 

continued focused attention on consistent and high-touch communication strategies.” 

Hernandez, Chair of the Risk Committee of the Board, had spoken to Loughlin about the 

sales practice issues since the December 2013 Los Angeles Times article and had instructed 

Loughlin to be among the people within Wells Fargo to focus on the issue. In part as a result of 

these discussions, Loughlin brought Community Bank representatives to speak about sales 

practices at the ERMC meeting on April 9, 2014. Claudia Russ Anderson and a member of 

Matthew Raphaelson’s team provided a written presentation and spoke at the meeting. Loughlin 

found the Community Bank’s written presentation unsatisfactory, as it did not address the current 

state of the problem or outline concrete steps to deal with it (as Loughlin’s deputies had asked 

them to do). At the ERMC meeting, Loughlin asked how many people in the Community Bank 

were terminated for sales practice violations, and was told approximately 1,000 in 2013. 

Loughlin was surprised and concerned by this number, and expressed his dissatisfaction about 

the presentation in the meeting. 

At the Board Risk Committee’s request, Loughlin scheduled Tolstedt to appear at their 

April 2014 meeting to address sales practices, which ultimately did not happen when she was 

summoned for jury duty. The draft of Tolstedt’s written presentation was sent to Loughlin for 

his review, and he wrote back to Tolstedt and her team: “The risk committee will want to hear 

from Carrie her view on: does the pressure of cross sell goals cause bad behavior? That is what 

Rick [Hernandez] asked.” 
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At the April 29, 2014 Board meeting, Loughlin briefly reported on sales practice issues as 

part of his Chief Risk Officer report. At the August 4, 2014 Risk Committee meeting, in 

response to a director’s question on cross-sell risk issues, Loughlin and Stumpf discussed Wells 

Fargo’s focus on ensuring its cross-sell strategies were consistent with the development of long

term customer relationships. 

Over the course of 2014, Loughlin developed a more positive view regarding the efforts 

of the Community Bank to address the sales practice problems. On December 9, 2014, Loughlin 

emailed the Chair of the Risk Committee about agenda items for upcoming Risk Committee 

meetings and, as to sales practices, said that Tolstedt had made very good changes in the 

Community Bank, that there was a “good story” on the subject and that he did not think the Risk 

Committee wanted to hear about good stories. (The Chair responded that the Risk Committee 

nonetheless wanted to hear about sales practices.) In late 2014 to early 2015, Loughlin 

participated in reviews of risk outcomes throughout Wells Fargo in order to determine risk-

related compensation impacts for 2014. In the review of the sales practice issue in the 

Community Bank, Loughlin concluded that the Community Bank leaders had made significant 

progress during 2014 to remove pressure from the system, and that they planned to take 

additional steps in the future. Although he considered it a “close call,” he determined that no 

compensation impacts were warranted for 2014, and so advised the HRC in a February 16, 2015 

memorandum from him and Hardison: 

As a follow up to issues identified as part of 2013 compensation process for 
monitoring in 2014, we reviewed the progress against Sales Integrity issue in 
Community Banking, specifically store level quality processes. We believe 
appropriate actions were taken to address the issues during the performance year 
and no compensation adjustment is required for the 2014 cycle. 

Consistent with that determination, in February 2015, the Noteworthy Risk Issues report to the 

Board downgraded the risks posed by sales practices from “High” to “Medium.” 
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Tolstedt made a written and oral presentation on sales practices to the Risk Committee on 

April 28, 2015. Shortly after the meeting, Risk Committee Chair Hernandez called Loughlin and 

Stumpf to tell them that Tolstedt’s presentation was highly unsatisfactory and did not address the 

issues that needed to be addressed. Prompted by this, Loughlin determined that Corporate Risk 

needed to become more actively involved in the oversight of sales practices and had one of his 

direct reports put together a team in Corporate Risk for that purpose. 

Following the filing of the Los Angeles City Attorney lawsuit on May 4, 2015, Loughlin 

understood that Hernandez believed that someone outside the Community Bank needed to take 

the lead on the sales practice issues. On May 8, 2015, Hernandez sent an email to the Risk 

Committee, Stumpf and Loughlin about his discussions with Loughlin concerning the sales 

practice issues and the plan for the upcoming Risk Committee meeting on May 19, 2015. 

Hernandez told Loughlin that he sent the email to help put Loughlin in a position to take charge 

of the sales practice issue. 

Loughlin was on vacation during the period in which the materials for the May 19 Risk 

Committee meeting were prepared and the meeting took place, as described more fully at pages 

104-106 below. After the meeting, Stumpf called Loughlin and told him that the meeting had 

not gone well and that the presentation for the meeting was not well done. At this time, Loughlin 

determined that it was necessary to have an outside third-party conduct a comprehensive review 

of the sales practice issues, which was done in 2015. 

Loughlin and Corporate Risk thereafter heightened their efforts to oversee and manage 

the sales practice issues throughout the rest of 2015 and into 2016. Corporate Risk’s efforts were 

hampered to some extent by the absence of a formal governance structure for exercising 

oversight. In late 2015, a Sales Practices Oversight (“SPO”) unit was established in Corporate 
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Risk; among other things, it provided challenge to the first line of defense in the Community 

Bank over key risk decisions and processes and coordinated with other second line oversight 

functions responsible for complaints management, corporate investigations, global ethics, human 

resources and employee relations. As of May 2016, the SPO unit, despite some progress, 

acknowledged that there was still “considerable work to do in order to build a fully functioning, 

integrated, and sustainable sales practices oversight program.” 

E.	 Recent Remedial Changes 

The buildout of Corporate Risk is continuing and efforts to centralize the risk function 

have been accelerated. In 2016, 4,100 risk employees who previously reported to the lines of 

business were realigned and now report into Corporate Risk. In 2017, an additional 1,100 are 

scheduled to be similarly realigned. Thus, group risk officers in the lines of business, including 

the Community Bank, now report to the CRO, removing one of the key organizational 

impediments that limited Corporate Risk in addressing sales practice problems in the Community 

Bank. 

71
 

Appendix 1

106



 

   

               

               

            

              

             

   

            

            

          

            

              

            

             

              

              

                

    

          

            

              

            

The Law Department 

The Law Department is divided into several divisions, each of which is headed by a 

deputy general counsel who reports to the General Counsel. Of these divisions, two had 

significant involvement with sales integrity issues — the Enterprise Services Division, primarily 

through its Employment Law Section, and the Litigation & Workout Division. The Law 

Department’s exposure to and involvement with sales integrity issues are discussed below across 

three time periods: 

First, prior to the Los Angeles/Orange County investigation in mid-2013, when the 

Employment Law Section of the Enterprise Services Division encountered sales integrity issues 

as they worked with Human Resources personnel on terminations; 

Second, between the Los Angeles Times’ publication of articles about the Los 

Angeles/Orange County investigation in October and December 2013 and the filing of the Los 

Angeles City Attorney lawsuit in May 2015, when Enterprise Services Division attorneys 

continued to provide legal advice in connection with sales integrity issues; and 

Third, following the filing of the Los Angeles City Attorney lawsuit, when the Litigation 

& Workout Division of the Law Department attempted to assess and manage Well Fargo’s 

exposure, including by engaging PwC to quantify the scope of the issues in terms of customer 

harm and potential damages. 

A.	 Prior to the Los Angeles/Orange County Investigation in Mid-2013 

Prior to mid-2013, lawyers in the Employment Law Section encountered sales integrity 

issues as they worked with the Community Bank’s Human Resources personnel on terminations. 

These lawyers were involved in an advisory capacity in investigations, decisions regarding 
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terminations and discussions regarding the application of Wells Fargo’s fidelity bond’s 

proscription against “dishonest acts.”22 

Employment Section lawyers were not brought into every internal investigation; when 

they were, their role primarily involved identifying and assessing litigation risk associated with 

the resulting terminations. Where employment-related litigation arose out of terminations, 

employment lawyers managed that litigation. Certain employment lawyers within the 

Employment Law Section also participated in cross-functional teams set up to address sales 

integrity issues, and, in that context, lawyers identified and conveyed concerns about 

“reputational risk” to the Section head. 

Employment Section lawyers encountered sales misconduct and the termination of 

several employees at one time (discussed within the Law Department as “mass terminations”), 

dating back at least to 2002. In summer 2002, Internal Investigations determined that almost an 

entire branch in Colorado engaged in a form of “gaming” in connection with a promotional 

campaign in the second quarter of 2002. Although most within Wells Fargo recall this incident 

as involving improper teller referral credits, it also involved employees issuing debit cards 

without customer consent. Tellers involved in the gaming scheme reported that managers 

instructed them to input the referrals or supported the activity. Wells Fargo’s normal application 

of its fidelity bond required termination. Several employees involved in the incident, including 

managers, were terminated or resigned. Rather than terminate everyone else involved, which 

would have eliminated most of the branch’s tellers and personal bankers, Wells Fargo sought and 

22 A fidelity bond is a form of insurance protection that covers policyholders for losses that they incur as a result of 
the fraudulent activity of specified individuals, specifically, in the case of a bank, the dishonest acts of employees. 
If an employee is known to have previously committed certain dishonest acts, that employee becomes unbondable, 
such that the bank is not protected against any future losses he or she causes. Because federal law requires that 
national banks maintain adequate fidelity coverage for all officers and employees, an employee who is unbondable 
must be terminated. 
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obtained an exception to the fidelity bond from its underwriter. Employment Law Section 

attorneys advised in connection with the incident. 

Around the same time, Wells Fargo decided to reconvene a task force that had 

historically advised on interpretation of the fidelity bond. The goal of the reconvened task force 

was to “[d]evelop recommendations that will minimize sales integrity problems and clarify roles 

and processes when they do occur.” The task force included work streams on sales integrity 

training and reformation of the fidelity bond. Members of the Employment Section of the Law 

Department at both line and leadership levels participated in this work. 

The task force decided to “better educate our team members about gaming … and then 

hold them strictly accountable.” Its work led to the roll out of a new sales integrity training 

program and a reaffirmed understanding that manipulation and dishonesty were inconsistent with 

Wells Fargo’s core values, and compromised Wells Fargo’s integrity as an institution entrusted 

with its customers’ assets. 

Additional “mass terminations” for gaming of Wells Fargo’s incentive compensation 

system continued sporadically over the next ten years (in addition to individual terminations). 

Employment lawyers at all levels were either made aware of or were themselves involved in 

addressing these terminations. During this period, Wells Fargo’s employment lawyers generally 

focused on the litigation costs of sales integrity cases in the event of lawsuits by terminated 

employees. The costs of sales integrity cases, however, were generally small as a proportion of 

overall employment litigation costs. (In 2013, when the head of the Employment Section 

requested a report detailing this breakdown, all sales integrity cases over the previous year and a 

half had settled for less than a million dollars.) 
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Beginning around 2011, however, a recurrence of sales integrity events led employment 

lawyers to recognize sales pressure in the Community Bank environment as a root cause of 

gaming cases. Lawyers in the Employment Law Section and the Deputy General Counsel 

responsible for the Section also began to recognize the existence of significant reputational risk 

to Wells Fargo arising out of sales integrity issues, particularly mass gaming cases. 

In 2011, Wells Fargo terminated 13 bankers and tellers in a branch in California for 

engaging in manipulation of teller referral credits, which brought sales integrity issues back to 

the fore. When questioned, the bankers and tellers charged management with being aware of, 

encouraging and benefitting from their conduct. The terminated employees wrote a letter to John 

Stumpf asserting that they had been unjustly terminated, and that the practice had not only been 

condoned by management in their branch, but was also happening across the Community Bank. 

Following these terminations, Wells Fargo convened another task force in May 2011 to 

address sales integrity in the Community Bank. Three Employment Law Section attorneys 

participated. The group discussed issues such as “excessive terminations and the risks associated 

with them,” “mass terminations” and “reputational risk” and the effect that pressure, incentive 

compensation plan structure and employees’ desire to meet sales goals had on their behavior. 

Again in this context, members of the Law Department recognized reputational concerns. 

Notwithstanding the growing awareness of the reputational risk associated with mass 

terminations, and the fact that many of these incidents involved unauthorized products or 

accounts, the perception persisted in the Law Department that sales integrity issues involved 

“gaming” the Community Bank’s incentive programs and not conduct affecting customers. That 

led them to underestimate the need to escalate and more directly manage sales integrity issues.23 

23 As a member of Wells Fargo’s Ethics Committee and Team Member Misconduct Executive Committee 
(“TMMEC”), the General Counsel received reports in April 2012, October 2012, February 2013 and August 2013 
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B.	 From Publication of Los Angeles Times Articles in October and December 2013 to Filing 
of Los Angeles City Attorney Lawsuit in May 2015 

From the publication in the Los Angeles Times of articles about the Los Angeles/Orange 

County investigation in October and December of 2013 until the filing of the Los Angeles City 

Attorney lawsuit in May 2015, Law Department attorneys provided legal advice in connection 

with two sales integrity projects. While sales practices were conveyed to the Risk Committee 

and the Board in 2014 as a “noteworthy risk,” the information, discussion and advice that 

accompanied that risk did not highlight or identify the potential consequences of the misconduct 

that were distinctly legal in nature — e.g., a cascade of civil litigation, regulatory action from a 

host of federal and state agencies and the resulting serious harm to Wells Fargo’s reputation. 

In September 2013, SSCOT and Internal Investigations launched an investigation into the 

Los Angeles/Orange County regional bank as a result of sales quality reports that identified 

unusual funding and phone number change activity. At the time, simulated funding was 

considered to be a new and different form of gaming behavior. 

Although some line-level employment lawyers provided advice and guidance in the 

course of the investigation, its significance was not escalated, and senior employment attorneys 

only learned details of the investigation after the media began to inquire about the terminations. 

At that point, in early October 2013, the then-head of the Enterprise Services Division and the 

head of the Employment Law Section became concerned at this lack of escalation by the line-

level attorneys. 

At the end of October, the Head of Enterprise Services briefed General Counsel James 

Strother and later CRO Loughlin about the investigation. The Law Department did not further 

about high or increasing numbers of sales integrity complaints and cases. The August 2013 report was the first to 
delineate the specific types of conduct that fell under the category of “sales integrity” issues. 

76 

Appendix 1

111



 

                 

    

             

              

                   

            

        

          

               

              

               

             

            

               

              

                  

                

          

            

             

            

                

                

         

escalate the existence or details of the investigation to the Board or any Board Committees at that 

time. 

Over the following 18 months, attorneys in the Law Department participated actively in 

two main work streams designed to address sales integrity issues: the “Evolving Model” 

initiative, referenced at page 44, and the Core Team. The Core Team was created in the wake of 

the Los Angeles/Orange County investigation to ensure consistency in the implementation of 

terminations following the first phase of that investigation. 

C.	 Following Commencement of the Los Angeles City Attorney Lawsuit 

On May 4, 2015, the Los Angeles City Attorney filed a lawsuit against Wells Fargo 

alleging that Wells Fargo set unrealistic sales goals, which pressured employees to resort to 

abusive and fraudulent tactics to meet their targets, and that Wells Fargo profited through fees 

levied on customers. Regulatory inquiries followed; the Law Department moved directly into 

litigation-management mode. Strother chose the head of the Law Department’s General 

Litigation Section, who had joined Wells Fargo three months earlier, to manage the litigation (in 

conjunction with outside counsel). The Law Department and the Community Bank also received 

a request from the Chair of the Risk Committee to brief the committee about the lawsuit at the 

committee’s next meeting on May 19, 2015. The preparation of materials and the outcome of 

that request are discussed in detail at pages 104-106 below. 

The lawsuit’s allegations led the Law Department attorneys and others within Wells 

Fargo to consider whether employees’ “gaming” behavior carried with it the potential of 

customer harm. Consequently, the Community Bank and the Law Department collectively 

began to work with the Community Bank’s deposits team to better understand that issue. When 

it became clear that a full understanding of the scope of possible harm would require data 

analysis, the Law Department engaged PwC to assist it. 
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Nevertheless, there continued to be a lack of recognition within the Law Department (as 

in other parts of Wells Fargo) about the significance of the number of sales integrity 

terminations, and the potential reputational consequences associated with that number, as late as 

the settlement of the Los Angeles City Attorney lawsuit and regulatory consent decrees in 

September 2016. The Law Department’s focus was principally on quantifiable monetary costs 

— damages, fines, penalties, restitution. Confident those costs would be relatively modest, the 

Law Department did not appreciate that sales integrity issues reflected a systemic breakdown in 

Wells Fargo’s culture and values and an ongoing failure to correct the widespread breaches of 

trust in the misuse of customers’ personal data and financial information. 
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Human Resources/Chief Administrative Officer 

A. Decentralization of the Human Resources Function at Wells Fargo 

As with Risk, the HR function at Wells Fargo was decentralized, with most HR 

responsibilities and functions embedded in the lines of business. The HR heads in the lines of 

business reported to the business heads rather than to the Corporate HR Director. As a result of 

Wells Fargo’s historical emphasis on decentralization, and the resulting autonomy of the 

Community Bank in its HR-related activities, Corporate HR had limited authority and influence 

over, and limited visibility into, the Community Bank. The Community Bank was not 

accustomed to involving Corporate HR in its discussions and decisions and was generally 

protective and defensive in keeping control of HR-related activities within the line of business. 

Almost all of the sales integrity cases and issues touched some facet of the HR function 

in some way, including with respect to employee terminations, hiring, training, coaching, 

discipline, incentive compensation, performance management, turnover, morale, work 

environment, claims and litigation. Despite this, while HR collectively had a great deal of 

information recorded in its systems, there was no coordinated effort by HR, in the Community 

Bank or at the enterprise level, to track or size the sales practice issues or to report on them. 

B.	 Community Bank HR 

The problem with sales practices in the Community Bank persisted over several years 

despite efforts by the Community Bank and its embedded HR function to improve training and 

detection of misconduct. While recognizing many of the serious issues posed by sales pressure 

and improper sales practices, the HR function in the Community Bank was either unable or 

unwilling to effectively challenge Community Bank leadership on the sales model that resulted 

in the sales practice issues, and did not effectively escalate the issues outside the Community 

Bank. 
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Starting in at least 2002, Community Bank HR participated in efforts to stem sales 

practice issues. At Tolstedt’s direction, a task force was established in 2002 to address the 

increasing focus on sales integrity issues in regional banking and to develop recommendations 

that would minimize them, to identify processes to handle issues when they arose and to clarify 

roles in the process. The task force created training materials for managers and employees, 

including materials relating to “Rules of the Road” for everyday sales scenarios, Code of Ethics 

and bond requirements, appropriate and inappropriate sales activity, consequences of gaming and 

methods to ask questions or report issues. 

Debra Paterson was the head of HR in the Community Bank from April 2009 to 

September 2014. While she recognized negative effects of the sales pressure and improper sales 

practice issues and made efforts to address them, she was either unwilling or unable to 

effectively challenge Tolstedt with respect to the sales model that resulted in the problems.24 

In 2011, Paterson initiated a sales integrity project to study and offer recommendations 

concerning sales integrity issues in the Community Bank. At that time, Paterson and Tolstedt 

were concerned about the number of terminations associated with sales integrity violations and 

wanted to lower turnover in the Community Bank. The project leader was the head of Employee 

Relations (“ER”) in Community Bank HR, and the project team included representatives from 

Community Bank HR, Corporate ER, Internal Investigations, Community Bank Sales and 

Service Development, Compliance and the Law Department. The team’s objectives included 

identifying the key drivers of inappropriate sales behavior, identifying tools to manage the risk 

24 Paterson, like Tolstedt, declined to be interviewed, and her interactions with Tolstedt on this subject have not been 
confirmed. 
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more proactively, and determining any recommended changes to the Community Bank’s 

programs, including incentive compensation. 

The work of the project team effectively concluded on the delivery of the team’s findings 

and recommendations to Tolstedt’s leadership team in 2012. The project team reported, among 

other things, that the rating system for employees used by branch and district managers was 

driving inappropriate sales behavior by creating sales pressure and fear among employees about 

losing their jobs. Specifically, some branch and district managers inappropriately considered 

only sales in determining employees’ overall performance rating. With respect to incentive 

compensation, the project team leader orally conveyed the following recommendations: (i) stop 

raising sales goals; (ii) do away with teller referral goals; and (iii) consider modifying the 

incentive plan. The Community Bank did not drop teller referral goals, and, while it lowered 

overall sales goals slightly for 2013, it did not revise the sales goals embedded in the eligibility 

thresholds for incentive compensation until 2014 (and then only slightly). Ultimately, the most 

substantial contributions of the project team related to the implementation of enhanced training 

(such as the “Ethically Speaking” training modules) and proactive monitoring tools (such as the 

Quality of Sales Report Card). 

In late 2013, after the first Los Angeles Times article, Paterson was part of a working 

team assembled to evaluate the causes of the sales practice issues, and potential remedial 

measures, including incentive compensation. This team was led by Matthew Raphaelson, who 

drove and directed its work, with limited input from outside the Community Bank. Ultimately, 

the changes to the incentive compensation plans implemented as a result of this process were 
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small and incremental. Corporate HR and others were frustrated with Paterson’s lack of 

initiative and authority over the project.25 

Tracy Kidd succeeded Paterson as head of Community Bank HR upon Paterson’s 

retirement in September 2014. She also reported to Carrie Tolstedt, with a dotted line reporting 

relationship to Hardison. Kidd believed that the Community Bank was proceeding appropriately 

to address the sales practice issues in 2014 to 2016. 

C.	 Corporate HR/Chief Administrative Officer 

Hope Hardison joined Wells Fargo in 1993 and became the Corporate HR Director in 

2010. As HR Director, Hardison reported to Patricia Callahan until spring 2014, when she 

became a member of the Operating Committee and began to report directly to John Stumpf. 

Hardison became Chief Administrative Officer (“CAO”) in September 2015, after Callahan’s 

retirement. 

Hardison was aware of sales practice issues throughout her tenure as HR Director, but 

until the Los Angeles/Orange County investigation in late 2013 she did not understand them to 

be pervasive; she generally understood them to involve the “gaming” of the incentive 

compensation system. Hardison was a member of the Ethics Committee and the Team Member 

Misconduct Executive Committee (“TMMEC”), which received reports from Michael Bacon 

(head of Corporate Security, which included Internal Investigations) on various forms of 

misconduct by employees, including sales integrity violations. The Ethics Committee reports 

generally noted increases in sales integrity violations, which Bacon at times characterized as a 

25 While all incentive compensation plans were required to comply with the Wells Fargo’s Incentive Compensation 
Risk Management (“ICRM”) policy adopted in 2011, the design and review of the Community Bank’s incentive 
compensation plans was the primary responsibility of the Community Bank, with limited involvement by Corporate 
HR and Corporate Risk. Nonetheless, Corporate HR was the “owner” of the ICRM program, and the HR Director 
was the chair of the Incentive Compensation Steering Committee (composed of members of the ERMC), which 
retained authority over all incentive compensation plans. 
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matter for concern. In 2013, reports to the TMMEC included the number of sales integrity 

allegations and cases. From 2012 to September 2014, Bacon was Hardison’s direct report, and in 

that capacity provided her with reports relating to sales integrity violations and other types of 

team member misconduct, including ad hoc reports on specific cases. In February 2013, Bacon 

sent Hardison a report he had provided to the Community Bank, which included a table showing, 

with respect to sales integrity violations, the number of allegations, cases worked, employees 

cleared, confirmed fraud or policy violations and related terminations and resignations (935 in 

2011 and 1,142 in 2012), broken down by case subtype, including, among others, customer 

consent, false entries and referrals. Hardison did not recall reviewing this report in detail or 

having understood at that time the scope and nature of the sales integrity violations. 

Callahan had various roles over her long career at Wells Fargo, including HR director 

(1993-1997, 1998-2005), head of operational risk and compliance (2005-2007), head of the 

corporate responsibility group (2008), head of the integration efforts with Wachovia (2008-2011) 

and CAO (2011-2015). She retired effective September 1, 2015. Callahan had substantial 

influence at Wells Fargo, in part because of her work with people in many groups within Wells 

Fargo. Stumpf characterized her as a confidante and trusted adviser. Callahan also worked 

extensively with the Board, including, at various times, as the primary contact in management 

for the HRC and the Corporate Responsibility Committee. She had additional Board-related 

responsibilities, including the recruitment and onboarding of new directors. 

Callahan had been aware of sales practice issues in the Community Bank going back to 

2002, when she was involved in dealing with the misconduct at the branch in Colorado 

(described above at pages 73-74). According to Callahan, when she later heard or received 

reports concerning gaming in the Community Bank (including reports she received as a TMMEC 
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member), she generally viewed them in light of that earlier experience, which she recalled as 

young employees involved in “gaming” the incentive compensation system, with no customer 

impact. Callahan was aware that in any given year Wells Fargo would terminate about 1,000 

people for sales practice violations. She did not view this number as a “disaster” in light of the 

size of Community Bank’s operations and the fact that the number included improper referrals 

and other relatively minor violations. 

In late 2013, after the first Los Angeles Times article and during the Los Angeles/Orange 

County investigation, Callahan and Hardison urged the involvement of enterprise-level 

representatives in the Community Bank’s efforts to address the sales practice problems. 

Callahan became involved with efforts at the corporate level (including media relations, which 

was within her purview as CAO) and in the Community Bank to address the sales practice 

issues, both from a reputational perspective and to address the underlying issue itself. In an 

email exchange on November 8-9, 2013, with Tim Sloan (then CFO), Callahan confirmed that 

she was working with Tolstedt on the sales practice review. She noted, “We are trying to limit 

the damage of further terms [terminations] in the short term hoping the LA Times story doesn’t 

become national.” She added that “then the larger sales practice review needs to be done, 

although Carrie is already trying to find ways to reduce pressure – goals, referrals, etc.” 

Hardison and Callahan were very concerned about the number of people being fired by 

the Community Bank. Hardison in particular was concerned that the Community Bank was 

blindly firing people and not looking for a root cause of the problem, while Callahan was also 

concerned about the reputational risks arising from the firings. As a result of this concern, the 

Community Bank “paused” its proactive monitoring for sales integrity violations in late 2013 
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into early 2014 to try to evaluate the root cause of the sales practice issues. Ultimately, however, 

Hardison believed that this effort did not get to the fundamental cause of the problem. 

In late 2013, Callahan and Hardison also asked a senior Corporate HR person and a 

senior employment lawyer to work with the Community Bank in analyzing the causes of the 

sales practice issue and recommending measures to address those causes. Matthew Raphaelson 

led this effort, and Hardison was advised by the Corporate HR representative that the 

Community Bank was reluctant to provide information and resistant to significant change. The 

enterprise-level representatives involved in this effort do not appear to have had a significant 

impact on the actions taken by the Community Bank in late 2013 to early 2014. 

On April 9, 2014, Hardison attended a meeting of the ERMC where she was advised of 

approximately 1,000 terminations for sales integrity violations in the Community Bank in 2013. 

Hardison had a strong negative reaction (which she expressed at the meeting) about the number. 

Hardison was also vocal in expressing her dissatisfaction with the efforts made by the 

Community Bank to understand and fix the problems, noting that it appeared that they had not 

really done anything. After the ERMC meeting, Tolstedt called Hardison to chastise her for her 

behavior and for “bullying” Tolstedt’s people at the meeting. Hardison spoke to several people 

after the meeting to try to push the Community Bank to address sales practices more quickly. 

Callahan was involved in the process of reviewing the Community Bank’s efforts and 

proposed actions with respect to sales practices in 2014 and early 2015. She met with 

Raphaelson about the Community Bank’s proposed actions, and spoke with Tolstedt as well. 

Callahan had known Tolstedt for many years and had an informed understanding of Tolstedt’s 

strengths and weaknesses as a manager and leader of the Community Bank. In Callahan’s view, 

while Tolstedt was capable of managing and organizing the huge enterprise that was the 
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Community Bank and structuring programs that could get the Community Bank to move in the 

direction she wanted it to move, she was also obsessed with control and extremely cautious and 

slow in making decisions and implementing changes. In 2014 and early 2015, Callahan’s sense 

was that the Community Bank was not doing enough fast enough to address the sales practice 

issues, but she did not push the pace of its efforts. 

Callahan did not raise sales practice issues with the Board, the HRC or the Corporate 

Responsibility Committee. Hardison first raised sales practices in February 2014 to the HRC as 

a subject for risk-related monitoring for compensation impacts for management employees in the 

Community Bank (as discussed above at pages 67-68). 

In late 2014 and early 2015, Corporate HR participated with Corporate Risk in risk 

assessments throughout Wells Fargo to determine any recommended adjustments to 2014 

compensation for risk issues. In Hardison’s view, these determinations were primarily the 

responsibility of Corporate Risk, although she also signed off on them. Although Hardison 

believed in early 2014 that the Community Bank was not doing enough with respect to the sales 

practice issues, by the end of 2014, the prevailing view at Wells Fargo, with which she agreed, 

was that the Community Bank had been putting in a lot of effort and was making progress. 

Accordingly, as discussed above at page 69, she and Loughlin recommended that no adjustments 

be made to 2014 compensation for sales integrity issues. 

In late 2015 and early 2016, Hardison and Loughlin conducted another review of risk 

issues to determine compensation adjustments for management employees below the Operating 

Committee level. In February 2016, they reported to the HRC that they recommended that such 

adjustments be made based on sales integrity issues in the Community Bank. These 
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compensation adjustments ranged from 1% to 3% of the total incentive compensation for the 

affected individuals. 

D.	 Recent Remedial Changes 

The efforts to centralize HR functions, which began in earnest in 2015, have been 

accelerated along with the associated authority and responsibility to manage risk and cultural 

change throughout the company. Since 2016, the HR leads in the lines of business have reported 

directly to Corporate HR. In addition to improving visibility into the lines of business and 

enhancing oversight generally, centralizing these reporting lines is intended to strengthen the 

independent oversight of the incentive compensation programs within the lines of business, as 

well as the management of talent development and leadership training. 

In addition to these structural changes, the HR function has taken specific action in 

response to the sales practice issues. It organized a program to re-hire former employees who 

left Wells Fargo, including because of sales pressure. It is also actively reassessing and 

considering new methods for determining and measuring employee engagement and satisfaction, 

as the positive “top-line” metrics reported in employee surveys in the past contributed to Wells 

Fargo’s failure to understand the scope and nature of the sales practice issues and their impact on 

employees.26 

26 Based on a limited review completed to date, Shearman & Sterling has not identified a pattern of retaliation 
against Community Bank employees who complained about sales pressure or practices. The review, which is 
ongoing, thus far has consisted of the following five steps. First, Wells Fargo’s outside counsel provided a 
spreadsheet listing 115 potential whistleblower cases identified by Wells Fargo’s HR legal team for the period 2011
16 (this included many different types of claims, e.g., sexual harassment). From that spreadsheet, ten case files 
(including legal documents, employee files, HR records, ICE records and case-related correspondence) from the 
period 2011-2013 were identified for review because the spreadsheet description suggested those cases could be 
related to sales practice misconduct. The review of those ten files did not reveal any documentary evidence 
suggesting purposeful retaliation in those cases. Second, based on a review of these ten case files, media reports, the 
Shearman & Sterling document repository and a list provided by Wells Fargo’s legal department of publicly-
disclosed whistleblowers, counsel identified 11 former Wells Fargo employees to interview (only three of whom 
agreed to speak). Counsel also reviewed documents relevant to those 11 individuals located in Shearman & 
Sterling’s document repository. This inquiry did not identify evidence of retaliation. Third, Shearman & Sterling 
analyzed whistleblower and EthicsLine reports made to the A&E Committee going back to 2011, and identified nine 

87
 

Appendix 1

122



 

  

            

           

             

              

             

               

               

        

              

             

                

              

             

             

             

                                                                                                                                                       
               

                     
                    

                
                 
                     

                
                   

                
                    

                
                

                
                  

                  
                    

 

Internal Investigations 

Internal Investigations is a group within Wells Fargo that investigated allegations of 

employee misconduct and made determinations if misconduct was proved. Internal 

Investigations also made the determinations about whether to file a suspicious activity report 

(“SAR”) in particular cases. It made recommendations concerning terminations, but not the final 

decisions. Internal Investigations appears to have operated independently of the lines of 

business. Investigators do not appear to have felt pressure to forgo investigating sales integrity 

violations or to have believed that their determinations could be overruled by the lines of 

business or other control functions within Wells Fargo. 

Internal Investigations reported in to Audit until 2012, when a new Chief Auditor was 

appointed. From 2012 until September 2014, Internal Investigations reported in to Corporate 

HR, and from September 2014 forward it was part of the Corporate Risk organization. Michael 

Bacon led Internal Investigations until September 2014, when he left Wells Fargo following an 

internal reorganization that eliminated his position as head of Corporate Security. 

Internal Investigations first noticed an increase in sales integrity cases in 2002. 

Representatives of Internal Investigations participated in the 2002 sales integrity task force led 

incident descriptions as potentially implicating sales practice-related retaliation. Two of those incidents related to 
employees whose files were reviewed as part of the review described in the first step, above, and review of the other 
seven files has not been completed as of the date of this Report. Fourth, Wells Fargo’s outside employment counsel 
reviewed files (including ICE records, EthicsLine data, HR data and media reports) relating to 885 employees, 
consisting of employees who (i) called Wells Fargo’s EthicsLine between January 1, 2011 and October 5, 2016, 
identified themselves on the calls and were subject to a corrective action within 12 months of their call or (ii) during 
the month following the September 8, 2016 settlement announcement, claimed in media reports that Wells Fargo 
had retaliated against them for reporting sales misconduct or sales practices concerns. Shearman & Sterling is in the 
process of independently reviewing the following two sets of files reviewed by Wells Fargo’s outside employment 
counsel, in each case as supplemented by a search for relevant documents in its own document repository: (i) eight 
files identified by Wells Fargo’s employment counsel as raising “concerns,” and (ii) ten additional files of 
employees who were also among the 5,367 terminations referenced in the September 2016 settlements. Fifth, 
whistleblowers have been identified in the derivative complaints relating to sales practices filed by Wells Fargo 
shareholders. Shearman & Sterling determined that one of those did not involve a sales practice-related matter, and 
has reviewed the files related to two other publicly-identified whistleblowers as part of the review described in the 
first step above. Counsel is still in the process of reviewing the files relating to an additional four individuals. 
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by the Community Bank (discussed above at pages 31, 74, 80). In 2004, Internal Investigations 

was involved in the work of a sales integrity investigations task force, which also included 

representatives of Community Bank HR, Community Bank management and the Law 

Department. It addressed and implemented, among other things, additional measures for training 

and the screening and investigation of allegations of gaming. 

In the course of the work of the task force, a manager in Internal Investigations prepared 

a report in August 2004 on “Gaming,” regarding sales integrity violations and what Internal 

Investigations had learned about the subject. The report contained information about the scope 

of the sales practice issues at that time and observations about its causes and impacts. According 

to the report, “it is the conclusion by Corporate Security Internal Investigations” that “whether 

real or perceived, team members on the current Corporate Sales Incentive Plan feel they cannot 

make sales goals without gaming the system. The incentive to cheat is based on the fear of 

losing their jobs for not meeting performance expectations.” The report warned of the 

reputational risks for Wells Fargo, specifically, “[i]f customers believe that Wells Fargo team 

members are not conducting business in an appropriate and ethical manner, it will result in loss 

of business and can lead to diminished reputation in the community.” In that regard, the report 

noted that Wells Fargo had been losing unemployment insurance cases involving sales integrity 

terminations, in which judges “made disparaging comments” about the sales incentive system. 

The report conveyed the experience of two peer banks that had significantly reduced their sales 

incentive employee terminations after revising their sales incentive programs, and recommended 

that Wells Fargo consider similarly reducing or eliminating sales goals for employees and 

removing the threat of employee termination if goals were not met. 

89
 

Appendix 1

124



 

              

              

                  

               

              

                    

 

               

               

                

                

                

         

  

                                                
                  

       

This report was sent to, among others, the Chief Auditor, a senior in-house employment 

lawyer, Community Bank HR personnel, the head of sales & service development in the 

Community Bank and Michael Bacon. It was also discussed at a gaming offsite in October 2004. 

There is no evidence that the report and its recommendations were further escalated. In 

December 2004, the task force provided a memorandum to Carrie Tolstedt and Patricia Callahan 

on the work of the task force, but the content of the August 2004 report was not conveyed in that 

memorandum. 

In later years, as discussed elsewhere in this Report (see pages 50, 82-83, 95-96), Bacon 

provided to members of management written reports that included data on sales integrity cases. 

Bacon’s written reports do not appear to have addressed the root causes of the sales integrity 

violations or to have made recommendations about how to stem them. Bacon told a colleague 

that he had repeatedly raised concerns about sales integrity issues to leadership and felt that the 

issues he raised were not being addressed.27 

27 Bacon declined to be interviewed, so his oral reports to persons outside Internal Investigations on sales integrity 
violations could not be confirmed. 
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Audit 

A. Audits of Sales Practice-Related Issues and Incentive Compensation Plans 

Between 2011 and 2016, Wells Fargo Audit Services (“Audit”) conducted periodic audits 

that touched on sales practice issues within the Community Bank. These audits generally found 

that processes and controls designed to detect, investigate and remediate sales practice violations 

were effective at mitigating sales practice-related risks. In addition to auditing these detective 

functions, Audit also reviewed the Community Bank’s compensation plans and found that their 

design did not promote unethical behavior. As a general matter, however, Audit did not attempt 

to determine the root causes of unethical sales practices. 

In April 2011, Audit reviewed the Regional Bank’s “Sales, Service & Development” 

(“SS&D”) group, which is responsible for a variety of controls designed to monitor and mitigate 

potential unethical conduct, such as gaming behavior, by regional banking employees. Audit 

rated SS&D’s processes “Effective” (giving it 4 out of 5 on Audit’s then-applicable ratings 

scale). Audit did identify a “moderate” issue regarding controls to monitor debit card sales 

integrity; Audit had learned about potential sales practice issues around debit cards from Internal 

Investigations. As a general matter, Audit witnesses indicated that, while Audit would not 

regularly seek out issues like this one, it would consider those issues when they arose. 

In December 2013, an audit of regional banking’s sales quality/sales integrity function 

once again rated the processes for detection of sales integrity violations “Effective.” At that 

time, the sales quality/sales integrity function, consisting of sales quality analyst and service 

polling analyst teams, researched allegations of inappropriate branch sales practices. In 

reviewing the sales quality/sales integrity function, Audit examined risk management, systems of 

controls and governance processes to determine whether the function was effectively receiving 

and responding to sales integrity allegations. While Audit did not review individual allegations 
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or conduct interviews of bankers to determine the root causes of sales practice issues, Audit 

witnesses explained that they were comfortable with their “Effective” rating because sales 

integrity violations were identified, investigated and, when violations were confirmed, 

responsible employees were terminated. One witness also indicated that Audit was aware at the 

time of this December 2013 audit that proactive monitoring had prompted the simulated funding 

investigation in Los Angeles, which gave Audit comfort that the monitoring systems could 

appropriately detect problematic conduct.28 

In lieu of conducting its own branch-level audits, Audit periodically audited the “Store 

Operations Control Review” group (“SOCR”), the Community Bank’s internal quality assurance 

team. SOCR rated every Wells Fargo branch location on an annual basis after observing team 

member behavior, conducting branch-level employee interviews and inspecting key account-

related documentation, such as customer IDs and signature capture, which were collected in a 

centralized image-processing center on account opening. In 2010, Audit rated SOCR “Effective” 

(a 4 out of 5). It again rated SOCR “Effective” in 2012 (4 out of 5), but identified a “moderate” 

issue encompassing several items, including that ATM cards were not being timely destroyed, 

that there were errors in certain wire-related documents and that quality assurance work papers 

were not consistently or accurately completed. The audit noted, however, that “none of these 

unidentified errors . . . would have impacted the overall SOCR rating.” In 2013, Audit did 

validation work around the corrective action plan for these items, found the implementation of 

the plan inadequate and re-opened the issue. When Audit reviewed SOCR in 2014, it found that 

28 In 2014, Audit reviewed the regional banking in-store customer complaint process with a focus on how written 
complaints were tracked and resolved. While Audit identified a concern regarding bankers on occasion failing to 
timely refer complaints to the “Resolution Team,” Audit concluded that complaints were handled appropriately once 
received by the Resolution Team and issued an “Effective” rating. Also in 2014, Audit reviewed the Risk 
Operations and Fraud Prevention Services customer and account servicing process, which, among other things, 
investigated and resolved customer disputes regarding debit cards and ATM transactions. While Audit identified a 
“moderate” issue regarding the group’s tracking system, Audit rated the group “Effective.” 
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the 2012 items had still not been fully remediated. Audit issued a “Needs Improvement” rating; 

thereafter, Audit discontinued its reliance on SOCR’s work and began conducting its own in-

branch reviews. 

In addition to auditing the above detective and operational processes, Audit also 

conducted incentive compensation-related audits at both the enterprise and regional bank levels. 

In particular, in addition to looking at processes around the compensation systems, these audits 

included testing to ensure that incentive compensation plans were not designed so that they 

incentivized employee misconduct. Most relevantly, in 2012, Audit conducted a regional bank 

compensation audit that reviewed, among other things, incentive compensation plans applicable 

to branch employees and lower level managers above the branch level. This review considered, 

among other things, the “mix of drivers” within the incentive plans and the plans’ potential 

impact on team member conduct. While Audit concluded that incentive compensation plans 

were largely sales driven, it determined that the plans were adequately balanced by customer 

service and sales quality-related components.29 Audit reached this conclusion primarily based on 

reviewing plan documents; it did not do field-work, such as banker interviews, to determine how 

the plans were in fact impacting employees. According to an Audit witness, it was felt to be the 

purview of the first and second lines of defense (business and Risk) to evaluate the operation of 

incentive compensation plan design in practice. 

B. Audits of “Culture” 

In connection with its annual Enterprise Risk Management Assessments (“ERMA”), 

Audit rated risk and ethical culture in Wells Fargo at the enterprise level, and, beginning in 2013, 

29 Between 2011 and 2015, Audit performed several additional audits that included in their scope Community Bank 
compensation plans for branch employees and management. As was true with respect to the 2012 audit, Audit 
generally found that the Community Bank’s incentive compensation plan controls were effective, that they aligned 
sales and performance objectives with the business’s risk appetite and that they adequately mitigated risks caused by 
financial incentives to engage in or overlook questionable sales behavior. 
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at the Community Bank and other lines-of-business level. Audit’s methodology for testing 

culture was less systematic than its approach to testing processes and controls: witnesses 

explained that culture is a “squishy” concept, difficult to quantify and test using the tools 

available to Audit. Audit rated culture in the Community Bank “Strong” in 2013, based on 

observations regarding the stature of risk management within the organization, audit results and 

various “key initiatives . . . focus[ed] on the customer.” In 2014, the Community Bank ERMA 

appears to have focused on risk culture in particular; in support of another “Strong” culture 

rating, Audit wrote that risk management had “appropriate stature within Community Banking” 

and was “actively involved in strategic planning.” Moreover, Audit found “strong and effective 

controls implemented across the business segments which demonstrate[d] the focus on risk 

management,” as well as evidence of a strong risk culture through Audit’s “monitoring of risk 

council committees and through ongoing participation in business meetings” in addition to “other 

committee meetings such as the CB Risk Management Committee, Deposit Loss Management 

Leadership Committee, Large Loss Review Team, and Business Direct Risk and Control 

meetings.” 

The emerging sales practice issues were first reflected in Audit’s 2015 Community Bank 

culture assessment, issued in March 2016. Audit rated overall risk management — a component 

of the culture analysis — as “Needs Improvement” in recognition of enhancements needed to 

become “fully effective relative to heightened regulatory expectations.” One area specifically 

identified as needing enhancement was “Sales Practices” — particularly the need to implement 

actions to improve related governance and controls in order to address regulatory concerns. 

Audit nonetheless rated culture “Satisfactory,” observing that actions were underway to 

strengthen sales practices by fostering a culture where “only needs-based and value-add product 
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and service solutions [would be] delivered to customers.” The 2015 culture assessment also 

based its “Satisfactory” rating on “observations of Tone at the Top, credible challenge, incentive 

compensation, performance management, and stature.” 

C. Additional Audit Awareness of Sales Practice Issues 

In addition to its audit work, Audit had access to data from quarterly reporting and 

committee presentations that indicated an increasing number of Community Bank sales practice 

issues over time. Audit personnel participated in various internal committees in which sales 

integrity issues were discussed. Audit witnesses explained that these committees did not 

generate action items or determine governance and ethics policies; rather, they were intended to 

raise awareness of “macro trends” among senior management. Additionally, Audit personnel 

attended semi-annual regional bank leadership meetings, at which data regarding sales integrity 

allegations were discussed. Audit witnesses indicated that the information they received at the 

meetings helped the business identify emerging risks, but did not appear alarming. Audit also 

prepared quarterly reports to the A&E Committee that included high-level summaries of sales 

quality and team member fraud data. 

Senior Audit personnel, among others, received a July 2012 email from Michael Bacon 

(the head of Corporate Security, who also presented at the regional meetings attended by Audit) 

referencing “a spike in egregious Sales Integrity matters” and “a concerning trend in the area of 

Sales Integrity – from the increase in EthicsLine reports, to the increase in executive complaint 

letters” and “increases in confirmed fraud.” Audit did not follow up on this communication, 

although one of the email’s Audit recipients said he assumed that Bacon was doing so, in part 

because the email stated that “Corporate Security Investigations continues to work on several 

Community Bank project teams to analyze root causes and implement additional controls that are 

focused on minimizing future occurrences and mitigating the risks associated with” issues 
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around “fictitious sales referrals,” “customer consent concerns” and “false entry of customer 

identification information.”30 

In general, Audit witnesses said that they had no reason to believe that the Community 

Bank’s detection and remediation processes relating to sales practice misconduct were 

inadequate. To the contrary, witnesses stated that the information they saw suggested that the 

controls in place — which were detective by nature — were functioning as intended. Audit 

witnesses also stated that the sales practice misconduct figures they received were not so 

pronounced as to suggest an urgent problem requiring modification of audit coverage. They 

further stated that their reaction to data suggesting an increase in sales integrity allegations 

generally would be to examine whether the monitoring functions responded appropriately, and 

Audit believed those functions were effective. Audit witnesses also said that, as the third line of 

defense, Audit’s job was to ensure that the control environment established by the first (business) 

and second (Risk) lines of defense was appropriate. Audit personnel indicated that their focus 

was on testing the operation of specific processes and the processes’ effectiveness at managing 

the risks they were designed to control, but that they did not generally investigate root causes of 

risks; according to the witnesses, that task rests with the business, which they said has greater 

familiarity with the risk environment, better access to operational data and both proximity to and 

responsibility for its employees’ actions. 

30 The email from Bacon to Audit personnel and others forwarded an email from Claudia Russ Anderson, which 
questioned whether Bacon’s draft reporting to the A&E Committee made an increase in Suspicious Activity Reports 
“so much worse than it really is . . .” Bacon noted in his email that “Claudia is a fantastic business partner and I 
enjoy a great relationship with her, but she often challenges the Audit and CS A&E reporting verbiage. It is often a 
classic case of minimizing the negative information being submitted to executive management.” Audit personnel 
stated that they found Russ Anderson reasonable to work with, although she generally did not raise issues about 
emerging risks but only responded to those raised by Audit. 
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The Board of Directors 

This section provides a detailed chronology describing the escalation of sales practice 

concerns to Wells Fargo’s Board of Directors and committees of the Board. Board materials 

were reviewed back to 2002, where available, with primary focus from January 1, 2009, when 

Wells Fargo’s and Wachovia’s merger became effective, through September 25, 2016. That 

period encompassed approximately 80 Board meetings, 80 meetings of the A&E Committee, a 

similar number of Human Resources Committee meetings, 31 Risk Committee meetings and 

three joint A&E and Risk meetings. 

Reports to the Board regarding sales practice issues are framed by three time periods: 

prior to 2014; 2014 through May 2015; and May 2015 through September 25, 2016. 

A.	 Prior to 2014 

Prior to 2014, sales practice or sales integrity issues were not flagged as noteworthy risks 

either to the Board of Directors as a whole or to any Board committee. The principal report on 

noteworthy risks provided to the Board of Directors, starting at least with the first quarter of 

2010, was prepared by the Enterprise Risk Management Committee, which included the most 

senior executives in the Risk, Compliance, Legal and Finance organizations. The ERMC 

prepared quarterly written reports to the Board of Directors that identified the Top Enterprise 

Risks facing Wells Fargo, typically flagging 20-40 such risks. Prior to 2014, sales practice 

issues were not among the identified risks. 

For example, the ERMC “Top Enterprise Risks” report to the Board in February 2013, 

covering year-end 2012, identified 17 “largest risks” and four “emerging risks.” Sales integrity 

issues were not included. Similarly, the ERMC report to the Board of Directors for the following 

quarter, in April, 2013, set forth four “consensus largest risks,” one “emerging risk” and an 

appendix listing 16 risks falling under the categories of Reputation Risk, Strategic Risk, 

97
 

Appendix 1

132



 

             

                 

          

          

          

               

                

    

              

              

             

               

            

      

              

               

                

 

              

             

            

           

                                                
           

Financial Risk, Credit Risk, Legal Risk, Market Risk, Other Operational Risks and Other 

Emerging Risks. Sales integrity issues were not included as a noteworthy risk. The same held 

true for the other ERMC reports throughout 2013. 

The Risk Committee31 oversees enterprise-wide risk and the Human Resources 

Committee oversees Wells Fargo’s incentive compensation risk management program and 

practices for senior executives and employees in a position to expose the company to material 

financial or reputational risk. Prior to 2014, the materials submitted to these committees did not 

raise sales integrity concerns. 

Sales integrity issues were mentioned in materials prepared for the A&E Committee. The 

primary responsibility of a public company audit committee is to monitor and oversee the 

integrity of the company’s financial statements and financial reporting and to oversee the 

external and internal auditors. The A&E Committee reviews a number of risk issues, including 

operational risk, legal and regulatory compliance, financial crimes risk, information and security 

risk and technology risk. 

Materials prepared for the A&E Committee prior to 2014 did not highlight sales practices 

as a noteworthy risk. Going back to at least 2002, however, committee materials referenced 

sales conduct or “gaming” issues. They arose in two sections of the quarterly A&E Committee 

package: 

First, the BSA Officer issued a quarterly status report, usually dominated by discussion of 

Bank Secrecy Act (“BSA”), Anti Money Laundering (“AML”) and Office of Foreign Assets 

Control sanctions compliance activities. It also included sections describing Suspicious Activity 

Report (“SAR”) filings for both “External Fraud Investigations” and “Internal Fraud 

31 The Risk Committee came into existence in 2011. 
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Investigations.” In all, there were 21 SAR categories as of 2009, all of which involved violation 

of law or possible violation of law. Five of the 21 dealt with employee misfeasance or 

malfeasance including Bribery/Gratuity, Defalcation/Embezzlement, Misuse of Power or Self-

Dealing, Mysterious Disappearance and False Statement. “Sales integrity” SARs fell within the 

False Statement category. In 2012, the new SAR form was expanded to 75 categories; providing 

questionable or false documentation was one available choice. Some reports from the BSA 

Officer specifically referred to “sales integrity” SARs; others did not. 

Second, Wells Fargo Audit & Security (renamed Wells Fargo Audit Services in 2012, 

both “WFAS”) also prepared a quarterly report of 50-150 pages covering multiple topics 

including issues most important to the enterprise (such as BSA/AML), emerging issues, 

integration activities between Wells Fargo and Wachovia, audit review and tracking, special 

audit projects, investigations and annual reporting requirements under federal statutes and 

regulations. The WFAS report referred to sales integrity in two contexts. First, Corporate 

Security conducted investigations of “team member misconduct involving a possible violation of 

law, code of ethics policy violation or information security policy violation.” This could include 

embezzlement, loan fraud, falsification of records and sales integrity. Second, EthicsLine reports 

and resulting investigations from anonymous reports of “possible violations of the Code of 

Ethics, violations of law, and suspicious activity” involving employees could also include sales 

practices. The WFAS reports referenced allegations and investigations concerning sales 

practices in most, but not all, quarters. 

In the A&E Committee’s materials prior to 2014, sales integrity SARs and investigations 

were therefore categorized together with other internal matters, such as defalcation, 

embezzlement, Code of Ethics violations, falsification of records, business expense fraud and a 
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teller’s forced balancing of his or her drawer, all matters that were viewed as having minimal, if 

any, customer impact. 

Pre-2014 A&E Committee reports did not identify sales integrity as a noteworthy risk or 

as requiring special attention. As an example, beginning in 2013, the A&E Committee material 

began with “Highlights of Materials” for the relevant meeting. Sales conduct was never 

mentioned. Since 2005, most quarterly books included an Executive Overview section; with two 

exceptions, sales conduct did not make it into the Executive Overview. This lack of emphasis is 

not surprising because sales practice issues were not understood quantitatively to have a material 

impact on Wells Fargo’s financial statements, and violations were committed by sales personnel 

in the branches, not employees responsible for internal controls over financial reporting. 

B.	 2014 Through May 2015 

Sales integrity issues received heightened Board reporting and attention in 2014 

following publication of a December 21, 2013 Los Angeles Times article about improper sales-

related conduct, principally in Los Angeles. Hernandez, the Risk Committee Chair, instructed 

Loughlin that Corporate Risk should be involved in addressing the sales practice issues and that 

the Risk Committee should be kept informed of the status and developments. Much of the 

oversight now shifted to the Risk Committee, with primary responsibility for enterprise-wide risk 

and comprising among its members the chairs of the other Board committees. 

Sales practices and the cross-sell strategy were identified as a risk issue to the Risk 

Committee for the first time in February 2014.32 The ERMC circulated a report titled 

“Noteworthy Risk Issues.” Among 19 risks identified as noteworthy, sales practices was 

included as a “High” risk and a risk likely to increase over the next year. In a similar report to 

32 “Risks associated with sales practices, [our] cross sell strategy and team member conduct” were also first 
identified as a “noteworthy” operational risk to the A&E Committee at its April 2014 meeting. 
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the Board dated January 22, 2014, and delivered to the Board at its February 2014 Board 

meeting, the ERMC also identified sales conduct as one of 10 significant risks, supplemented by 

an appendix of 11 additional risks. The report stated that management was specifically focused 

on “the risks associated with sales practices, our cross sell strategy, and team member conduct.” 

In February 2014, the HR Director and the Chief Risk Officer reported to the Human Resources 

Committee that, while they recommended monitoring for sales integrity in the Community Bank 

in 2014, action plans were in progress to address the issue, including heightened monitoring, and 

there was no need to adjust compensation for the 2013 cycle for sales integrity matters. 

In an April 17, 2014 email exchange between Loughlin and Tolstedt regarding a draft of 

her presentation on sales practices scheduled for the April 2014 Risk Committee meeting, 

Loughlin advised that the Risk Committee wanted to hear from Tolstedt whether “the pressure of 

cross sell goals cause bad behavior.” Tolstedt’s presentation was removed from the agenda 

when she was summoned to jury duty. At the full Board meeting in April, Loughlin reported 

that sales practices had now become a current “focus” for Corporate Risk. 

Sales practices were raised by the Risk Committee with senior management at the August 

4, 2014 Risk Committee meeting. At that meeting, in response to a director’s question on cross-

sell risk issues, Loughlin and Stumpf discussed Wells Fargo’s focus on ensuring its cross-sell 

strategies were consistent with the development of long-term customer relationships. 

Overlapping in time, a broader project was underway since early 2013 to strengthen the 

Corporate Risk Group overall and oversight by the Risk Committee. In February 2013, 

McKinsey, an independent consulting firm, was engaged to evaluate Wells Fargo’s risk 

management practices. McKinsey prepared a 402-page report that proposed many changes to the 

risk organization, and identified the need to “manage comprehensively the risks associated with 
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sales (including product design, suitability and cross-selling)” without further description of the 

actual problems. McKinsey’s report was presented to the Risk Committee, the Board and Wells 

Fargo’s regulators in the summer of 2013. In October 2013, Corporate Risk presented to the 

Board a three-year plan to implement changes proposed by McKinsey and Wells Fargo’s 

regulators. For 2014, the Board supported $60 million of additional funding for Corporate Risk 

to take on additional personnel, and the Risk Committee and Loughlin discussed whether 

forecasted Corporate Risk staffing levels were sufficient and compared favorably to peer 

institutions. 

Throughout 2014, the quarterly “Noteworthy Risk Issues” submitted to the Risk 

Committee, two of which were also provided to the Board, continued to rank sales practices as a 

High and increasing risk, although it was not included in the Executive Summary covering the 

most important enterprise risks. The Board and Risk Committee thereafter received assurances 

from the Corporate Risk group, the Community Bank and Human Resources that sales practice 

issues were the subject of heightened attention, that the control environment was operating 

effectively and that the situation was improving. 

Because of these improvements, in February 2015, the Noteworthy Risk Issues report 

reduced sales conduct from High to Medium risk, stating that management was “build[ing] out 

additional second line of defense oversight of Sales Practices.” Also in February 2015, Audit 

reported to the A&E Committee that in 2014 it had conducted audits of sales practices, sales 

conduct and cross-sell, which were rated effective with no reportable issues. And in February 

2015, the Director of Human Resources and the Chief Risk Officer advised the Human 

Resources Committee that the Community Bank had taken appropriate actions to address sales 
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integrity issues, and therefore, there was no need to adjust compensation for 2014 for sales 

integrity concerns. 

In April 2015, Tolstedt presented to the Risk Committee on sales practices. She 

acknowledged the need to address sales integrity issues in the Community Bank but reported 

favorable changes to address those issues. Tolstedt discussed improvements in risk management 

practices by enhancing monitoring capabilities of the Sales and Service Conduct Oversight 

Team, strengthening ethics training in the Community Bank, modifying compensation structures 

and incentive plans to encourage good behavior, and bolstering controls through a Quality of 

Sales Report Card, which was said to provide management with “key indicators around quality 

of sales in the areas of customer signatures, activations, procedures and account funding.” She 

reported that the percent of branches achieving “Acceptable” ratings using the QSRC system 

increased to 93% in the first quarter of 2015 and that all Regional Banking Executives 

“performed well above Acceptable levels.” She also reported that EthicsLine sales quality 

allegations decreased by 10% in 2014. Tolstedt emphasized that a large organization could not 

be perfect, and that the sales practice problem was a result of improper action on the part of 

individual employees. 

The Risk Committee members viewed Tolstedt’s presentation as too superficial and 

optimistic. After the meeting, Committee Chair Hernandez called Loughlin to tell him that the 

presentation was unsatisfactory and that Tolstedt should be brought back to the Risk Committee 

again to address sales practices. 

C.	 May 2015 Through September 2016 

On May 4, 2015, the Los Angeles City Attorney filed a lawsuit challenging Wells Fargo 

sales practices in Los Angeles. On May 7, the Risk Committee Chair, troubled by the allegations 

in the complaint, instructed Loughlin to coordinate a presentation “for the Risk Committee 
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concerning the issues alleged and the WF policies, frameworks and activities that relate to them.” 

The May 2015 “Noteworthy Risk Issues” restored sales practices to High risk and stated: “[w]e 

added sales practices to the enterprise priorities as this is an area receiving significant regulatory 

attention and poses a reputational risk due to a recent lawsuit filed alleging inappropriate sales 

practices.” 

In a May 12, 2015 email, Stumpf reported to the senior members of the Law Department, 

Corporate Risk and the Community Bank, that he and the Chair of the Risk Committee “decided 

to review the ‘L.A. issue’ as the first order of business for the Risk Committee next week.” 

Stumpf instructed Tolstedt to work with the legal team to get relevant information to the 

committee members before the meeting. 

In discussions with Stumpf, Hernandez had stated that the May presentation should not 

only discuss the Los Angeles case but also provide the broader context of sales practices and 

resulting actions. After reviewing a draft presentation to the Risk Committee prepared by the 

Community Bank, Stumpf instructed the drafting team that the presentation should include 

additional information: “My guess [is that] the [Risk] Committee of the board will want more 

supporting information,” including specific information about the number of employees 

terminated for sales practice violations in the last twelve months and since Wells Fargo began 

implementing changes, the percentage of employees terminated for sales practice violations, 

whether and how Wells Fargo made sure it remedied customer harm, and the number of 

inappropriate accounts opened, as well as remedial steps. 

A revised draft was prepared containing some of the requested information: it disclosed 

that approximately 1% of employees in the regional bank had been terminated for sales integrity 

violations in 2013 and 2014. A lawyer questioned the basis for that 1% number, and the topic 
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became a subject of a prescheduled call among representatives of the Community Bank and the 

legal team. During that call, the 1% figure was deleted from the report to the Board. Every 

participant on the call that was interviewed has stated that he or she does not remember that 

discussion or the reason for the deletion. A review of emails shows that the most likely 

explanation is that Russ Anderson, backed by Tolstedt on the telephone call, argued that the 1% 

figure was unreliable, notwithstanding that the head of Internal Investigations had defended the 

data and reported that there had been 1,229 sales practice terminations/resignations in the 

Community Bank in 2013 and 1,293 in 2014. Russ Anderson continued even after the call to 

question the validity of the figure. 

At the May 19, 2015 meeting, the Risk Committee met with management and company 

counsel and heard their presentation. After Strother made an opening presentation, Tolstedt 

spoke. The message communicated to the Risk Committee was that: (i) as a result of an 

investigation commenced in Southern California and thereafter expanded across “the retail 

banking footprint” in 2013 and 2014, 230 employees had been terminated; (ii) 70% of the 

terminations were related to telephone number changes (principally to frustrate telephone quality 

control surveys) and 30% to simulated funding abuses; (iii) the root cause was intentional 

employee misconduct, not systemic issues arising from sales goals or compensation; and 

(iv) Wells Fargo’s controls had been effective in detecting improper behavior. 

The Risk Committee was highly critical of the presentation. The 230 number from the 

2013-2014 investigation was the first time the directors had heard of large-scale terminations 

and, as noted in a contemporaneous email from a participant in the meeting, the committee felt 

blindsided by the disclosure. In addition, in identifying possible violators, the Community Bank 

had used as a threshold or filter the commission of 50 phone number change violations over a 
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three-month time period. As several witnesses recalled, Hernandez vigorously questioned that 

approach. Witnesses also recalled that the Risk Committee was critical of the Community Bank 

for taking too long to conduct a customer harm analysis. 

The actual aggregate termination numbers for 2013 and 2014 of 1,229 and 1,293, 

respectively, as determined by Internal Investigations, went unmentioned at the May 19 meeting. 

Even if the Community Bank genuinely believed that the actual termination figures were 

unnecessary or had shortcomings, the Risk Committee had asked for that exact information, 

which was readily available, and its deletion created an inaccurate picture as to the scope and 

extent of sales practice problems. Multiple Board members have stated that they felt misled by 

the presentation; they left with the understanding that sales integrity terminations were in the 

range of 200-300 and were largely localized in Southern California. The Board was not provided 

with the correct aggregated termination data until well into 2016. 

After the meeting, Stumpf called Loughlin, who was on vacation, and told him that the 

meeting (which Stumpf had not attended) did not go well, and the presentation was not well 

done. 

Following the Risk Committee’s harsh reaction to the May presentation, management 

reported that it was ramping up attention to the issue. At the full Board of Directors meeting in 

June, Loughlin reported that Corporate Risk was now planning a comprehensive review and 

initiative regarding the company’s sales practices, to cover Community Bank, Mortgage Banking 

and Wealth Brokerage and Retirement. He planned also to retain a third-party consulting firm to 

conduct an independent review of Wells Fargo’s training, compensation and sales practices. 

Management committed to report to the full Board at its scheduled October 2015 meeting. On a 

risk awareness “Dashboard” submitted to the Board in June 2015, sales practices, including 
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lawsuits and heightened regulatory compliance activity, were elevated to cross-functional and 

reputational risks. 

The October 27, 2015 Board of Directors meeting was largely dedicated to a review of 

sales practices. The full Board received a report from Accenture, the consultant engaged by 

Wells Fargo to review sales practices in the Community Bank; a presentation from Tolstedt on 

steps being taken to effectuate the reforms called for by Accenture; and a report from Loughlin 

on how Risk was bolstering oversight of sales practices. The Board also had discussions with 

management on the retention of PwC to conduct an analysis of customer harm, with a 

completion date of January 31, 2016. As witnesses recalled, Hernandez again was highly critical 

of the presentation by Tolstedt; he believed she was minimizing the issue before the Board. 

Management reported to the Board regarding its intensified efforts. At the November 17, 

2015 A&E Committee meeting, the BSA Officer reported that Internal Investigations was now 

“working with the new Corporate Risk-led Sales Practices Initiative.” He reported that sales 

integrity now made up roughly 25% of internal investigation cases, and that confirmed fraud or 

confirmed policy violations were being found in 75% of those investigations. At the same 

meeting, the Chief Compliance Officer reported to both the A&E and Risk Committees on 

discussions with regulators and compliance activities on remediation of sales practices. Sales 

practices remained ranked as a High risk and as an “Enterprise Priority.” 

In December 2015, Hernandez and the lead independent director, Stephen Sanger, met 

with Stumpf in Washington, D.C., over dinner. They expressed to Stumpf their view that 

Tolstedt could no longer effectively lead the Community Bank. 

Meanwhile, with the support of the Risk Committee, the risk organization was growing 

rapidly. At the February 2016 Risk Committee meeting, Loughlin reported that risk 
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professionals had grown by 16% in 2015, with over 10,000 professionals now monitoring risk. 

A new Head of Sales Practice Oversight for Risk was added in November 2015, and a new head 

for Community Banking Sales and Service Conduct Risk was hired the previous month. For 

2016, the Corporate Risk budget was set to increase another 15.9%, with additional professionals 

to be hired in many areas including oversight of sales practices. 

Throughout 2016, management kept the Board informed of ongoing discussions with the 

Los Angeles City Attorney and with Wells Fargo’s banking regulators to resolve the litigation 

and to respond to regulatory concerns and implement corrective actions for sales practices. PwC 

summarized its findings on customer harm for the directors. Also, the Risk Committee 

continued to authorize Corporate Risk’s rapid expansion. 

On February 23, 2016, the Board’s Human Resources Committee met to determine 

compensation for 2015 for senior executives, including Tolstedt. By now, the reaction of Board 

members to Tolstedt was a complicated one. The Board, especially the Risk Committee, was 

concerned and critical of the sales practice issues, but, at this point, Board members still 

understood it to be mostly a Southern California problem with terminations in the range of 230. 

Hernandez was especially critical of Tolstedt, whom he believed was intentionally misleading 

the Board. Most other directors, while believing that she had been overly optimistic and 

minimized problems, were not yet that critical. Many thought, however, that because of her 

defensiveness, controlling management style, resistance to change and reluctance to cooperate or 

work with individuals outside the Community Bank, she was the wrong person to continue to 

lead the Community Bank. By now she was reporting directly to Sloan, who had requested six 

months to assess her performance and her ability to change and improve, a request viewed as 

reasonable by most Board members. And Stumpf still was supportive of her. He strongly 
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advocated before the HRC that all the senior executives on his team, including Tolstedt, should 

be treated similarly in compensation. After several directors on the HRC challenged Stumpf, he 

persisted and the HRC accepted his recommendation. 

Throughout the spring and summer, management advised the Board of ongoing 

settlement discussions with the Los Angeles City Attorney, the CFPB and the OCC. In early 

May 2016, after A&E directors had asked for more robust involvement by the ethics office, the 

A&E Committee received a written report from the Chief Global Ethics Officer. That report 

included information about sales integrity violations, including, for the first time, accurate 

termination/resignation numbers for 2014 and 2015: 1,327 in the Community Bank for 2014, 

declining by 30% to 960 in 2015. The A&E Committee was shown termination data at its July 

meeting for the first five months of 2016. 

With Sloan’s assessment of Tolstedt completed, effective July 31, 2016, a Board 

resolution provided that she would cease serving as an executive officer of Wells Fargo. At that 

time, it was announced that she would retire as of December 31, 2016. 

Settlements with the Los Angeles City Attorney, the OCC and the CFPB followed on 

September 8, 2016. From the CFPB settlement, the directors for the first time learned that 

approximately 5,300 Wells Fargo employees had been terminated between January 1, 2011, and 

March 7, 2016, for sales practice violations. Board members advocated the discontinuance of all 

retail product sales goals, which management announced on September 13, 2016, effective 

January 1, 2017. Subsequently, at the Board’s urging, the effective date for discontinuing sales 

goals was moved up to October 1, 2016. 

On approximately September 21, 2016, the independent members of the Board of 

Directors retained Shearman & Sterling to advise them as independent (and previously 
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uninvolved) counsel. The Independent Directors met on September 25, 2016. They took the 

compensation actions with respect to John Stumpf and Carrie Tolstedt summarized in Wells 

Fargo’s September 28, 2016 Form 8-K. Stumpf agreed to forfeit all unvested equity awards, 

valued approximately at $41 million, and receive no 2016 bonus. The Board caused to be 

forfeited all of Tolstedt’s unvested equity awards, approximately $19 million, and provided that 

she would receive no 2016 bonus and no severance.33 The directors that same day created the 

independent Sales Practice Oversight Committee with full authority to conduct a comprehensive 

investigation of sales practices. Instead of waiting for the completion of the investigation, Board 

committees made governance changes to their charters, as summarized at pages 17-18, 

expanding their monitoring and scope of review over conduct risk, including sales practices. 

33At its September 25, 2016 meeting, the Board also determined that Tolstedt would be immediately separated from 
Wells Fargo and that cause existed to terminate her employment. The Board directed that a notice of termination for 
cause be delivered to Tolstedt on September 26, 2016, but that the notice would be rescinded if she agreed in writing 
by September 27, 2016, not to exercise any of her outstanding options until the conclusion of the Board’s 
investigation. On September 27, 2016, Tolstedt agreed not to exercise any outstanding stock options previously 
awarded until the completion of the investigation and that at such time the Board of Directors would have the 
authority to determine the extent to which the options would be forfeited. 
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WASHINGTON, DC 20510-2105 

P: 202-224-4543 
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P: 617-565-3170 

1550 MAIN STREET 
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SPRINGFIELD, MA 01103 

P: 413-788-2690 

www.warren.senate.gov 

I write to urge the Federal Reserve Board of Governors (the "Federal Reserve") to invoke its 
authority under 12 U.S.C. § 1818(e) to remove the twelve current members of the Wells Fargo 
Board of Directors ("the Board") who served on the Board between May 2011 and July 2015 -
the period in which the bank concedes its fake accounts scandal was ongoing. 1 

Last September, Wells Fargo entered into a settlement agreement in which it disclosed that it had 
opened more than two million fake retail customer accounts and fired more than 5000 employees 
for improper sales practices between 2011 and 2015. Employees opened fake accounts in 
response to demanding sales targets and incentives imposed by the bank's senior management. 
The fake accounts scandal cost Wells Fargo customers millions of dollars in unauthorized fees 
and damaged many of their credit scores. 

The scandal also revealed severe problems with the bank's risk management practices -
problems that justify the Federal Reserve's removal of all responsible Board members. Congress 
has empowered the Federal Reserve to remove board members if they "violated any law or 
regulation" or "engaged or participated in any unsafe or unsound practice" that caused an insured 
depository institution to "suffer financial loss" and that demonstrated "continuing disregard ... 
for the safety or soundness" of that institution. The public record- including an April 10, 2017 
investigative report into the Board's conduct released by the law firm Shearman & Sterling (the 
"Shearman & Sterling Report")2 

- establishes each of these elements: 

• According to the Shearman & Sterling Report, the Board failed to create an adequate risk
management framework that would have alerted it to systemic problems with retail sales
practices. This failure violated Federal Reserve regulations on risk management at large
banks and represented an unsafe and unsound practice. Indeed, Federal Reserve guidance
explicitly states that a large bank's "failure to establish a management structure that

1 The twelve Board Members are John D. Baker II, John S. Chen, Lloyd H. Dean, Elizabeth A. Duke, Enrique 
Hernandez, Jr., Donald M. James, Cynthia H. Milligan, Federico F. Pefia, James H. Quigley, Stephen W. Sanger, 
Susan G. Swenson, and Suzanne M. Vautrinot. 
2 Sales Practices Investigation Report, Wells Fargo (April 10, 2017) ( on line at 
https :/ /www0 8. wells fargomedia. com/assets/pdf/about/investor-re lations/presentati ons/201 7 /board-report. pdt) 
("Shearman & Sterling Report"). 
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adequately identifies, measures, monitors, and controls the risks involved in its various 
products and lines of business has long been considered unsafe and unsound conduct."3

• The Board's improper conduct caused Wells Fargo to suffer massive financial losses,
including nearly $200 million in settlements with government entities and exposure to
substantial additional losses in private litigation. It also caused long-lasting reputational
damage to the bank that has eroded the bank's customer base.4

• The Board's failure to establish adequate risk management practices and uncover these
improper retail sales practices demonstrated "continuing disregard" for the bank's safety
and soundness. The Shearman & Sterling Report details the Board's refusal to seriously
address improper sales practices despite years of red flags. By any measure, a bank's risk
management practices cannot be adequate if they permitted more than 5000 employees to
open more than two million sham accounts in a four-year span.

While other federal regulators with jurisdiction over this scandal -the Consumer Financial 
Protection Bureau (CFPB) and the Office of the Comptroller of the Currency (OCC)-have 
taken steps to hold Wells Fargo accountable and promote the integrity of the banking system, the 
Federal Reserve has done nothing to date, despite its ample statutory authority. I urge you to use 
the tools Congress has given you to remove the responsible Board members and protect the 
continued safety and soundness of one of the country's largest banks. 

I. Background

On September 8, 2016, the CFPB, OCC, and the City and County of Los Angeles announced a 
settlement with Wells Fargo relating to the bank's improper retail sales practices. 5 The 
settlement imposed a total of $185 million in penalties on Wells Fargo after they "opened 
roughly 1.5 million bank accounts and applied for 565,000 credit cards that may not have been 
authorized by customers" in an effort to meet unrealistic sales targets from May 2011 through 
July 2015.6 Wells Fargo also admitted that it terminated roughly 5,300 employees during this 

3 "Rating Risk-Management Processes and Internal Controls ofBHCs Having $50 Billion or More in Total Assets," 
Federal Reserve Supervisory Manual 4070.1, 1 (July 2016) (online at 
https://www.federalreserve.gov/boarddocs/supmanual/bhc/4000p2.pdf) (emphasis added). 
4 See Emily Glazer, "Wells Fargo's New Mission: Growth, Not Scandal," Wall Street Journal (June 8, 2017) (online 
at https:/ /www.wsj.com/articles/wells-fargo-focuses-on-pivot-from-scandal-to-growth- l 4969 l 4205?tesla=y); see 
also Matt Egan, "Wells Fargo's reputation is tanking, survey finds," CNN Money (Oct. 24, 2016) (online at 
http:/ /money.cnn.com/2016/ 10/24/investing/wells-fargo-fake-accounts-angry-customers/index.html); see also 
Gillian B. White, "The Toll of Wells Fargo's Account Scandal," The Atlantic (Apr. 19, 2017) (online at 
https://www.theatlantic.com/business/archive/20 l 7 /04/wells-fargo/5235780. 
5 Michael Corkery, "Wells Fargo Fined $185 Million for Fraudulently Opening Accounts," New York Times (Sept. 
8, 2016) ( online at https://www .nytimes.com/2016/09/09/business/dealbook/wells-fargo-fined-for-years-of-harm-to
customers.html); see also Consent Order 2016-CFPB-0015, Consumer Financial Protection Bureau (Sept. 8, 2016) 
( online at http://files.consumerfinance.gov/f/documents/092016 cfub WFBconsentorder.pdf). 
6 Michael Corkery, "Wells Fargo Fined $185 Million for Fraudulently Opening Accounts," New York Times (Sept. 
8, 2016) ( online at https:/ /www .nytimes.com/2016/09/09/business/dealbook/wells-fargo-fined-for-years-of-harm-to
customers.html). 
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tJ.me period - that is, approximately 1 percent of the employees in its Community Bank group 
were fired each year - in relation to its sales goals. 7

In its consent order, the CFPB stated that Wells Fargo's Community Bank had (1) "opened 
unauthorized deposit accounts for existing customers and transferred funds to those accounts" 
without their knowledge; (2) "submitted applications for credit cards in consumers' names using 
consumers' information" without customers' knowledge or consent; (3) "enrolled consumers in 
online-banking services" without their knowledge or consent; and ( 4) "ordered and activated 
debit cards using consumers' information" without obtaining their consent.8

Shortly after the settlements were announced, Wells Fargo created an Oversight Committee to 
"conduct a comprehensive investigation of sales practice issues that arose in Wells Fargo's 
Community Bank."9 Four members of the Board sat on the Committee: Stephen Sanger, 
Elizabeth Duke, Donald James, and Enrique Hernandez, Jr.10 The Committee retained the law 
firm Shearman & Sterling to conduct an independent investigation and write a report on the fake 
accounts scandal at the bank. The Committee released Shearman & Sterling's 110-page 
investigative report on April 10, 2017. 

The Shearman & Sterling Report was the result of exhaustive investigation. The firm 
"conducted 100 interviews of current and former employees," focusing on "senior members of 
management across all of the areas that had significant contact with sales practice issues." 11 

Shearman & Sterling also reviewed over 35 million documents from Wells Fargo, in addition to 
reviewing "information concerning more than 1,000 investigations of lower level employees 
terminated for sales integrity violations." 12 And the firm retained FTI Consulting, Inc., a 
"forensic consulting and data analytics firm," to review Wells Fargo's accounts and systems. 13

Two weeks after the release of the Shearman & Sterling Report, the Wells Fargo shareholders 
voted to retain all fifteen Board members, including the twelve who served on the Board during 
some or all of the period covered by the bank's September 2016 settlement agreement. 14

Although each Board member received at least 50 percent of the vote, shareholder support hit 
historic lows for several members who served throughout all or part of the fake accounts 
scandal. 15 Chairman Sanger, along with three others, failed to reach 60 percent shareholder
support, and none of the twelve holdover Board members reached 80 percent support. 16 All 
twelve holdover Board members are still serving on the Board as of today. 

7 Id.; see also Shearman & Sterling Report. 
8 Consent Order 2016-CFPB-0015, Consumer Financial Protection Bureau (Sept. 8, 2016) (online at 
http://files.consumerfinance.gov/f/documents/092016 cfpb WFBconsentorder.pdf). 
9 Shearman & Sterling Report at 1. 
10 Id. at 2. 
11 

Id. at 2-3. 
12 Id. at 3. 
13 Id. 
14 Stacy Cowley, "Wells Fargo Shareholders Tepidly Re-elect Bank's Directors," New York Times (Apr. 25, 2017) 
( online at https://www.nytimes.com/2017 /04/25/business/dealbook/wells-fargo-board.html). 
1s Id.
16 Dan Freed and Ross Kerber, "Wells Fargo board gets black eye in shareholder vote," Reuters (Apr. 25, 2017) 
( online at http://www.reuters.com/article/us-wells-fargo-accounts-meeting-idUSKBN 17R0AM). 
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II. The Federal Reserve Is Authorized to Remove the Holdover Wells Fargo Board

Members.

The Federal Reserve has the legal authority to remove Wells Fargo Board members under 12 
U.S.C. § 1818(e). The statute empowers the Federal Reserve to "remove [a] party from office or 
to prohibit any further participation by such party, in any manner, in the conduct of the affairs of 
any insured depository institution." 17 Such parties include "[a]ny director ... of [a] depository 
institution holding company." 18

Among other reasons, the Federal Reserve is authorized to remove a director if she "violated ... 
any law or regulation" or "engaged or participated in any unsafe or unsound practice," 19 and that 
conduct caused the insured depository institution "financial loss or other damage" and 
demonstrated "continuing disregard ... for the safety or soundness" of the institution.20

III. The Federal Reserve Should Remove the Holdover Wells Fargo Board Members.

The Federal Reserve should exercise its authority under 12 U.S.C. § 1818(e) to remove the 
twelve holdover Wells Fargo Board members. The conduct of these Board members satisfies the 
requirements of Section 1818(e). 

A. The Holdover Board Members Violated Federal Reserve Regulations and Participated
in Unsafe and Unsound Practices by Failing to Establish an Adequate Risk Management 
Structure. 

The failure of the Wells Fargo Board to create adequate risk management practices - as detailed 
in the Shearman & Sterling Report- both violated Federal Reserve regulations and constituted 
unsafe and unsound practices under Federal Reserve guidance. 

In 2014, the Federal Reserve promulgated regulations applying enhanced prudential standards to 
bank holding companies with $50 billion or more in assets.21 The regulations went into effect on 
January 1, 2015. Wells Fargo is subject to these enhanced standards. 

The enhanced prudential standards include standards relating to risk management. Those 
standards state that a "bank holding company's global risk-management framework must be 
commensurate with its structure, risk profile, complexity, activities, and size and must include:" 

• "Processes and systems for identifying and reporting risks and risk-management
deficiencies, including regarding emerging risks, and ensuring effective and timely
implementation of actions to address emerging risks and risk-management deficiencies

· for its global operations;"

17 12 U.S.C. § 1818(e); See 12 U.S.C. § 1813(q)(3). 
18 12 C.F.R. § 359.l(h). 
19 12 U.S.C. § 1818(e)(A) 
20 Id§ 1818(e) 
21 Board of Governors of the Federal Reserve System, "Federal Reserve Board approves final rule strengthening 
supervision and regulation of large U.S. bank holding companies and foreign banking organizations," press release 
(Feb. 18. 2014) ( on line at https :/ /www.federalreserve.gov/newsevents/pressreleases/bcreg2014021 Sa.htm ). 
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• "Processes and systems for establishing managerial and employee responsibility for risk
management;"

• "Processes and systems for ensuring the independence of the risk-management function;"
and

• "Processes and systems to integrate risk management and associated controls with
management goals and its compensation structure for its global operations."22

The Federal Reserve has also stated that failing to create an adequate risk management 
framework is a form of unsafe and unsound conduct. In a set of guidelines the Federal Reserve 
issued last year on risk management processes at institutions with more than $50 billion in assets, 
the Federal Reserve stated: 

· A bank holding company's failure to establish a management structure that
adequately identifies, measures, monitors, and controls the risks involved in its
various products and lines of business has long been considered unsafe and
unsound conduct. 23 

The Shearman & Sterling Report establishes that the holdover Wells Fargo Board members 
violated the Federal Reserve's risk management regulations and its guidance on unsafe and 
unsound conduct. The bank failed to establish a "global risk-management framework . . .  
commensurate with its structure, risk profile, complexities, [ and] activities," and failed to set up 
risk-management processes that "ensur[ ed] effective and timely implementation of actions to 
address emerging risks and risk-management deficiencies."24

The Shearman & Sterling Report describes the bank's highly decentralized and hands-off 
approach to risk management, despite a series of red flags about the failure of that approach. 
Wells Fargo management acknowledged the need to increase oversight of sales practices in 
2013, and yet "no one from Corporate Risk was assigned responsibility as the 'owner' of that 
area until 2015."25 This was in part due to the "incorrect belief, extending well into 2015, that 
improper [sales] practices did not cause any 'customer harm.' "26

In February 2015, Wells Fargo's internal risk-assessment process for "Noteworthy Risks" 
downgraded the risks associated with sales practices from "High" to "Medium."27 Just months 
later, in April and May 2015, Carrie Tolstedt, the President of the Community Bank, gave two 
"highly unsatisfactory" presentations regarding sales practices to the Board's Risk Committee, 

22 12 C.F.R. § 252.33(a)(2). 
23 "Rating Risk-Management Processes and Internal Controls ofBHCs Having $50 Billion or More in Total Assets," 
Federal Reserve Supervisory Manual 4070.1, 1 (July 2016) (online at 
https://www.federalreserve.gov/boarddocs/supmanual/bhc/4000p2.pdf) (emphasis added). 
24 12 C.F.R. § 252.33(a)(2). 
25 Shearman & Sterling Report at 63. 
26 Id. at 14. 
27 Id. at 69. 
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yet the Board continued to defer to management while taking no direct action to address the 
problems.28

During these meetings, Tolstedt reported incomplete numbers on terminations, claimed that the 
root cause of sales practice problems was employee misconduct rather than improper incentives, 
and assured the Board that the bank's controls had been "effective" in detecting the issues.29 In 
October, the Board was again critical of a presentation on sales practices from the President of 
the Community Bank, but took no direct action. 30 As the Shearman & Sterling Report 
acknowledges, Wells Fargo's decentralized risk management allowed Tolstedt to suppress 
crucial information and downplay the risks within the Community Bank to the Board. 31

In late 2015, years after the problem first arose, and nearly a full year after the obligation to 
adopt an adequate risk management framework, Wells Fargo finally established a Sales Practice 
Oversight Group within its Corporate Risk group. 32 In May 2016, the Sales Practice Oversight 
Group admitted it still had "considerable work to do in order to build a fully functioning, 
integrated, and sustainable" oversight program. 33 That same month, Wells Fargo finally made 
changes to its internal structure in order to remove "organizational impediments" that had 
resulted in the Board's ignorance of sales practice issues.34

According to the Shearman & Sterling Report, in September 2016, the Board learned for the first 
time that thousands of employees had been fired for sales practices violations.35 And in 2017, 
the Board and the Risk Committee finally begin insisting on more detailed and concrete plans 
from the Community Bank, a practice which the Shearman & Sterling Report admits the Board 
should have begun much earlier.36

Despite its highly decentralized risk management process and its failure to adequately address 
improper retail sales practices, the Board itself assured shareholders in 2013 that it was 
responsible for effective risk management. The Board noted that risk management started "at the 
top," and stated that "the Board and the Operating Committee are the starting point for 
establishing and reinforcing our risk culture and have overall and ultimate responsibility for 
oversight of our risks."37 While the Board claimed it was responsible for risk management in 
2013, there was, as the Shearman & Sterling Report explains, a "culture of substantial 
deference. "38

Wells Fargo's commitment to a decentralized oversight approach and its pattern of inaction in 
the face of numerous red flags represent a clear "failure to establish a management structure" 

28 Id. at 70. 
29 Id. at 105. 
30 Id. at 107. 
31 Id. at 8, 11-12, 60. 
32 Id. at 70-71. 
33 Id. at 71. 
34 Id.
35 Id. at 109. 
36 Id. at 16-18. 
37 "Annual Report 2013," Wells Fargo & Company 51 (2014) (online at 
https://www08.wellsfargomedia.com/assets/pdf/about/investor-relations/annual-reports/2013-annual-report.pdf) 
( emphasis added). 
38 Shearman & Sterling Report at 13. 

6 

Appendix 2.1

151



that adequately identified and controlled risks. Simply put, the Board cannot possibly have 
satisfied its risk-management obligations under Federal Reserve regulations and guidance while 
allowing more than 5000 employees to create more than two million fake accounts over a four
year span. 

B. The Improper Conduct of the Holdover Wells Fargo Board Members Caused Wells
Fargo to Suffer Financial Loss. 

Wells Fargo suffered significant financial loss as a result of the Board's failures. The regulatory 
settlements cost the bank nearly $200 million.39 A recent class action settlement cost the bank 
another $110 million,40 and, as the Shearman & Sterling Report states, there has been a "cascade 
of civil litigation" following the revelation of the scandal.41 

Beyond these immediate costs, the scandal has caused "serious harm to Wells Fargo's 
reputation"42 and eroded Wells Fargo's customer base. Since the September 2016 settlement, the 
bank's revenue has fallen for the first time in years, and its shares are performing worse than the 
other three largest U.S. banks.43 Wells Fargo's return on equity sunk to 11.5 percent last quarter, 
down from a high of 14 percent in 2014.44 And consumers are abandoning the bank, with 
individual checking-account openings down 35% from last year, and credit card applications 
down 42% during the same period.45 These trends will have a significant negative impact on 
Wells Fargo's revenue. 

C. The Conduct of the Holdover Wells Fargo Board Members Demonstrated Continuing
Disregard for the Safety and Soundness of the Bank. 

The holdover members of the Board exhibited "continuing disregard ... for the safety and 
soundness" of the bank. An individual's conduct satisfies the "continuing disregard" standard of 
Section 1818(e) ifit was "voluntarily engaged in [that conduct] over a period of time with 
heedless indifference to the prospective consequences."46 As detailed earlier in this letter, the 
Shearman & Sterling Report establishes that the Board ignored several red flags about the bank's 
sales practices over the course of several years. That long-standing failure satisfies Section 
1818( e)' s continuing disregard requirement. 

39 Michael Corkery, "Wells Fargo Fined $185 Million for Fraudulently Opening Accounts," New York Times (Sept. 
8, 2016) ( online at https:/ /www .nytimes.com/2016/09/09/business/dealbook/wells-fargo-fined-for-years-of-harm-to
customers.html). 
40 "Wells Fargo announces agreement in principle to settle class action lawsuit regarding retail sales practices,"
Wells Fargo (Mar. 28, 2017) (online at https://www.wellsfargo.com/about/press/2017/class-action 0328/). 
41 Shearman & Sterling Report at 76.
42 Id. 
43 Emily Glazer, "Wells Fargo's New Mission: Growth, Not Scandal," Wall Street Journal (June 8, 2017) (online at
https://www.wsj.com/articles/wells-fargo-focuses-on-pivot-from-scandal-to-growth-1496914205?tesla=y). 
44 Id.

45 Id.

46 Candelaria v. F.D.I.C., 134 F.3d 382 (10th Cir. 1998) (internal quotations and citations omitted).
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IV. Conclusion

I urge you to exercise your legal authority to remove the holdover Wells Fargo Board members. 
Federal Reserve regulations and guidance impose clear risk-management obligations on the 
Board- obligations that are quite demanding for a bank as large and complex as Wells Fargo. 
The Shearman & Sterling Report- an exhaustive investigation into the Board's conduct
establishes that the Board failed to satisfy its risk-management obligations. The Board did 
nothing to stop rampant misconduct in the Community Bank that resulted in more than 5000 
bank employees creating more than two million fake accounts over four years. 

The 2008 financial crisis demonstrated the danger of inadequate risk-management practices at 
the country's largest banks. The Federal Reserve must hold the Wells Fargo Board members 
accountable for their risk-management failures - both to ensure the safety and soundness of one 
of the country's biggest banks and to show the rest of the banking industry that poor risk
management practices will not be tolerated. The CFPB and the OCC have acted within their 
jurisdiction in response to the Wells Fargo scandal. It is time for the Federal Reserve to act as 
well. 

Sincerely, 

ember 
bcommittee on Financial Institutions and Consumer Protection 

8 
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I write to follow up on my June 19, 2017 letter urging the Federal Reserve Board of Governors 
(the "Federal Reserve") to invoke its legal authority to remove the twelve current members of the 
Wells Fargo Board of Directors who served on the Board between May 2011 and July 2015. In 
the month since my last letter, information has emerged that makes the case for removing these 
Board members even stronger. 

As you know, Federal Reserve regulations and guidelines impose clear risk-management 
obligations on bank Board members. 1 Those obligations are particularly demanding for Board
members at a bank as big and complex as Wells Fargo. If Board members fail to fulfill those 
obligations, the Federal Reserve may remove them.2 Publicly available evidence - including an 
investigatory report authored by the law firm Shearman & Sterling - demonstrates that the Wells 
Fargo Board did not satisfy its obligations by ignoring repeated red flags and allowing more than 
5000 bank employees to create more than two million fake accounts over four years. 

In your written response to my earlier letter, you confirmed that the Federal Reserve has the legal 
authority to remove these Board members, and that you "stand ready to use such authority should 
the facts and circumstances warrant" it. 3 And in your testimony on this matter before the Senate 
Committee on Banking, Housing, and Urban Affairs on July 13, 2017, you acknowledged that 
Wells Fargo's conduct was "egregious and unacceptable."4 

But now, new evidence has surfaced that the Wells Fargo Board violated its risk management 
obligations. According to the New York Times, between January 2012 and July 2016, "[m]ore 
than 800,000 people who took out car loans from Wells Fargo were charged for auto insurance 
they did not need ... according to an internal report prepared for the bank's executives."5 These 
improper charges - like the creation of fake accounts in customers' names - did severe damage 
to thousands of Wells Fargo customers. The bank's own internal report found that "(t]he 

1 12 C.F.R. § 252.33(a)(2); "Rating Risk-Management Processes and Internal Controls of BHCs Having $50 Billion 
or More in Total Assets," Federal Reserve Supervisory Manual 4070.1, I (July 2016) (online at 
httos :f/www. federal reserve. gov!boarddocsisupnrn nua l!bhci4000p2.Qill). 
2 See Letter from Federal Reserve Board Chair Janet Yellen to Senator Elizabeth Warren (July 11, 2017), at 2.
3 Letter from Federal Reserve Board Chair Janet Yellen to Senator Elizabeth Warren (July 11, 2017), at 2. 
4 Testimony before the Senate Committee on Banking, Housing, and Urban Affairs (July 13, 20 I 7) (response to 
questions from Sen. Elizabeth Warren). 
5 Gretchen Morgenson, Wells Fargo Forced Unwanted Auto Insurance on Borrowers, N. Y. Times (July 27, 2017), 
at !.l!.ills://www .nvt irnes.comi20 I 7 !07 /27 !busi nessiwe lls-fargo-u n wanted-auto-insurance.html. 

1 
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expense of the unneeded insurance ... pushed roughly 274,000 Wells Fargo customers into 
delinquency and resulted in almost 25,000 wrongful vehicle repossessions."6 Active duty service 
members were among those affected by this improper practice. 7 

There are surely deep risk management problems at a bank when it opens millions of fake 
customer accounts and charges nearly a million customers for a financial product they don't need 
- all over roughly the same five-year period. The Wells Fargo Board is ultimately responsible
for that failure, and the Federal Reserve should remove Board members who served during that
time period.

As I noted at the July 13 th Banking Committee hearing, to truly protect customers and the safety 
and soundness of the banking system, the Federal Reserve must exercise its authority to hold 
individuals accountable. Fines alone will never do the job. I appreciate that you "stand ready" 
to use your legal authority to remove individual Board members. I hope you will now follow 
through. 

Sincerely, 

Elizabeth Warren 
Ranking Member 
Senate Subcommittee on Financial Institutions and Consumer Protection 

2 
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August 16, 2017 

The Honorable Janet Yellen 
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Dear Chair Yellen: 
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WASHINGTON, DC 20510-2105 
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SUITE 406 
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I write to follow up on our correspondence on the Federal Reserve Board of Governors (the 
"Federal Reserve") exercising its legal authority to remove the twelve members of the Wells 
Fargo Board of Directors who served on the Board between May 2011 and July 2015. 

The case for removing these directors had gotten even stronger in the two weeks since my last 
letter to you. On August i\ the New York Times reported that Wells Fargo had failed to refund 
money owed to customers who had paid off their car loans early.

1 
"[T]ens of thousands of

customers" may have been denied proper refunds. 
2 A spokesperson for the bank admitted that 

the failure stemmed from "a lack of oversight and controls"3 - the very thing the Wells Fargo
Board of Directors is supposed to provide as part of its risk-management obligations. 

That's not all. Allegations surfaced on August 11th that, "[f]or several years, Wells Fargo's 
merchant services division overcharged small businesses for processing credit card 
transactions."

4 
And the following day, evidence emerged that, "[b]eginning in at least 2009, 

Wells Fargo teamed up with a home warranty firm to foist a product on unsuspecting mortgage 
customers. "5 

Between 2011 and 2015, Wells Fargo seems to have had an almost limitless capacity to cheat its 
customers and shirk its regulatory responsibilities. Yet a dozen Board members from that period 
continue to serve today. 

But instead of taking steps to remove the responsible Wells Fargo Board members, the Federal 
Reserve has actually sought to reduce their obligations and the obligations of other directors at 
the country's biggest banks. On August 3 rd , the Federal Reserve announced that it would be 
revising its supervisory expectations so that, "when an existing supervisory expectation ascribes 

1 Gretchen Morgenson, Wells Fargo, Awash in Scandal, Faces Violations Over Car Insurance Refunds, N.Y. Times 
(Aug, 7, 2017), at https://www.nytimes.com/2017 /08/07 /business/wells-fargo-insurance.html. 
2 Id. 
3 Id. 
4 Matt Egan, Wells Fargo accused of ripping off mom-and-pop shops, CNN.com (Aug. 11, 2017), at 
http:/ /money.cnn.com/2017 /08/11 /investing/wells-fargo-small-business-credit-card-fees/index.html. 
5 David Dayen & Ryan Grim, There's a New Wells Fargo Scandal: This Time It's the TruCoat, The Intercept (Aug. 
12, 2017), at https://theintercept.com/2017 /08/12/theres-a-new-wells-fargo-scandal-this-time-its-the-trucoat/. 
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the same roles and responsibilities to both the 'board and senior management,' the [Federal 
Reserve] would, in most cases, revise that expectation to refer only to senior management."6 The 
Federal Reserve also proposed to stop sending bank boards most supervisory findings - that is, 
findings of potential misconduct at the bank - which means only senior management would 
receive such findings in the first instance. 7

. I am deeply concerned about these proposed changes. According to "current and former bank 
regulators," the proposed guidance "is very likely to reduce crucial interactions between bank 
examiners and bank boards."8 As Sheila Bair, the former Chair of the Federal Deposit Insurance 
Corporation, observed: "If the board is accountable for management remediation of supervisory 
findings, the board needs to know what those findings are. "9

These changes are particularly troubling in light of what transpired at Wells Fargo. The Federal 
Reserve' s proposed guidance relies on senior management to convey critical supervisory 
findings to the board so that the board can carry out its oversight responsibilities. Yet according 
to the investigative report released by the Independent Directors of the Board of Wells Fargo this 
April, senior management at the bank "resisted and impeded outside scrutiny or oversi§ht and,
when forced to report [to the Board], minimized the scale and nature of the problem."1 If bank 
boards lack independent access to key supervisory findings, they can more easily be misled by 
senior management - and more easily plead ignorance when asked to account for their actions. 

In light of these new developments, I respectfully request that you respond to following 
questions by September 8, 2017: 

1. In your July 11, 2017 response to me about Wells Fargo, you stated that "we [the Federal
Reserve] continue our review of these actions."11 Can you please provide an update on
the progress of your review?

2. It has been nearly a year since Wells Fargo's September 2016 settlement with regulators,
which provided many details about the scope and impact of the bank's fake-accounts
scandal. It has been more than four months since the Independent Directors of the Board
of Wells Fargo released a 113-page investigative report documenting the actions of the
Board, and concluding that "[ c ]orporate control functions were constrained by the
decentralized organizational structure and a culture of substantial deference to the

6 Federal Reserve System, Proposed Supervisory Guidance (Docket No. OP-1570) (Aug. 3, 2017), at 9, at 
https:/ /www.federalreserve.gov/newsevents/pressreleases/files/bcreg201 70803 al .pdf. 
7 

Id. at 14-15. 
8 Gretchen Morgenson, The Fed Wants to Make Life Easier for Big-Bank Directors, N.Y. Times (Aug. 11, 2017), at 
https:/ /nytimes.corn/2017 /08/11 /business/the-fed-wants-to-make-life-easier-for-big-bank-directors.html. 
9 Id. 
10 Sales Practices Investigation Report, Wells Fargo (April 10, 2017) (online at 
https ://www08.wellsfargomedia.corn/assets/pdf/about/investor-relations/presentations/2017 /board-report.pdf) 
(Overview of the Report). 
11 Letter from Janet Yellen to Senator Elizabeth Warren (July 11, 2017), at 
https://www.warren.senate.gov/files/documents/W arren Wells Response.pdf. 
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business units." 12 Can you please provide an estimate of when the Federal Reserve will 
complete its review and ensure, as you have written, "that the root causes of the firm's 
compliance and controls breakdowns are understood and addressed"? 13 

3. Do you believe that the Federal Reserve's August 3rd proposed guidance on the
responsibilities of bank directors will make it more likely that the Wells Fargo Board
and other big-bank boards of directors - will root out and stop misconduct at their banks?

Sincerely, 

a. If so, please explain how the changes would have helped prevent the problems at
Wells Fargo, and would help stop similar misconduct at other big banks.

b. If not, please explain why the Federal Reserve has proposed guidance that would
make Wells Fargo-like scandals more likely, to the detriment of consumers and
the safety and soundness of the financial system.

ing Member 
Se ate Subcommittee on Financial Institutions 
an Consumer Protection 

12 Sales Practices Investigation Report, Wells Fargo (April 10, 2017) (online at 
https :/ /www08. we! ls fargomed ia. com/assets/pdf/ about/ investor-relations/presentations/201 7 /board-report. pdf) 
(Overview of the Report). 
13 

Letter from Janet Yellen to Senator Elizabeth Warren (July 11, 2017), at 
https://www.warren.senate.gov/files/documents/Warren Wells Response.pdf. 
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Suspension and Removal of Bank Officials under the Financial Institutions Reform 
Recovery and Enforcement Act of 1989 (FIRREA) 

http://scholarship.law.nd.edu/jleg/vol18/iss1/1 

[https://perma.cc/KL7F-YQV5] 
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Introduction 

Chairman Bachus, Ranking Member Frank, and members of the Committee, thank you 

for the opportunity to discuss the Federal Reserve’s enforcement program.  Authority to take 

enforcement actions is one of the important tools Congress has provided the Federal Reserve to 

require financial institutions under its jurisdiction to address serious problems or risks that are 

found during the course of the supervisory process. 

The Federal Reserve has supervisory authority over state member banks, bank holding 

companies, savings and loan holding companies, and subsidiaries of these holding companies, as 

well as foreign banks that operate branches, agencies, and certain other offices in the United 

States.  The Federal Reserve’s basic supervisory responsibility is to oversee the financial 

soundness of these institutions and their adherence to applicable banking laws.  To this end, we 

monitor the largest of these institutions on a continuous basis and routinely conduct inspections 

and examinations of all of these firms to encourage their safe and sound operation.  The vast 

majority of the Federal Reserve’s supervisory actions address unsafe and unsound banking 

practices and are integrated into our supervision and examination process. 

Over the past ten years, the Federal Reserve has taken nearly 1,000 formal, public 

enforcement actions, which includes the issuance of more than 600 written agreements and 100 

cease-and-desist orders against the institutions and individuals subject to our jurisdiction.  

During this same period, in response to some of the more serious banking practices and 

suspected violations of law, the Federal Reserve has assessed more than 100 civil money 

penalties and restitution payments totaling more than $1.2 billion.  Moreover, our investigations 

of insiders have led to the permanent ban of more than 80 individuals from the banking industry, 

including untrustworthy loan officers and traders, directors, and other banking officials. 
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Enforcement Tools 

The statutory scheme established by Congress confers on the Federal Reserve and the 

other bank regulators a broad array of both informal and formal enforcement tools to be 

exercised at appropriate points throughout the course of the supervisory process.  The primary 

means for addressing supervisory concerns at regulated financial institutions is informally during 

the ordinary course of the routine examination process. 

The Federal Reserve examines, on a regular basis, institutions for which we have been 

granted supervisory authority by Congress and, through that authority, has complete and 

unfettered access to an institution’s most sensitive financial information and processes, including 

information that would otherwise be privileged and not subject to public disclosure.  Thus, many 

problems are identified and corrected during the examination process while examiners are still 

on site.  These types of informal actions are well suited to address safety and soundness 

deficiencies or violations of law that bank supervisors believe can be readily corrected by the 

institution’s management. 

Enforcement measures may escalate depending on the severity or difficulty of the 

problem.  Problems that cannot be corrected immediately will be formally reported to the 

institution in the examination report or in a supervisory letter as matters requiring management’s 

attention and corrective action.  These matters are presented to the institution’s board of 

directors, which is charged with ensuring that management addresses and corrects them.  

Supervision staff will subsequently follow management’s actions to ensure that the problem is 

corrected.  If a problem requires a more detailed resolution or is more pervasive at an institution, 

the Federal Reserve may enter into a memorandum of understanding with the financial 
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institution in which the board of directors commits to specific actions to correct potentially 

unsafe and unsound banking practices or possible violations of laws or regulations. 

Unsafe and unsound practices and violations of banking laws found during the course of 

the supervisory process are usually resolved using the informal methods described above; 

however, an institution’s failure to remedy an unsafe or unsound practice or comply with 

banking laws can subject the institution to the formal enforcement measures provided by 

Congress to the Federal Reserve and our fellow federal banking regulators.  For example, in 

instances where a financial institution’s management is recalcitrant in addressing a supervisory 

issue or the condition of the bank has become less than satisfactory, the Federal Reserve may 

enter into a formal written agreement, which is statutorily enforceable by assessing civil money 

penalties or imposing other sanctions. 

On occasion, the Federal Reserve has also confronted situations where a financial 

institution’s management either refuses to correct an unsafe or unsound practice or to comply 

with applicable laws or regulations, or where the practice or alleged violation is so widespread or 

so serious that normal recourse to informal supervisory methods is not appropriate or sufficient.  

In these cases, the Federal Reserve will commence more formal types of enforcement action 

against the regulated financial institution and its institution-affiliated parties.   

These more formal remedies include, among other things, imposing orders directing the 

financial institution or its institution-affiliated parties to cease and desist from engaging in the 

improper or prohibited conduct, directing the firm to take certain actions to return to safe and 

sound banking practices, and, where appropriate, requiring the firm to make restitution or 

provide reimbursement, indemnification, or guaranty to third parties harmed by the wrongful 
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conduct.
1
  The Federal Reserve may also remove an institution-affiliated party from the banking 

institution and prohibit the party from participating in banking at other financial institutions.
2
  

Finally, we may determine that the assessment of civil money penalties is appropriate against 

either the offending institution or an institution-affiliated party.
3
 

The Federal Reserve may commence a formal investigation to determine whether more 

stringent enforcement action is appropriate.  This investigative authority, which complements 

our statutory examination authority, empowers designated Federal Reserve staff to issue 

subpoenas to take sworn witness testimony and compel the production of relevant documents 

necessary to establishing a factual basis for the alleged misconduct.  These investigations usually 

involve circumstances where relevant information cannot readily be obtained through the normal 

supervisory process and that are more likely to result in a contested action.   

Resolving Enforcement Actions 

The vast majority of the Federal Reserve’s formal enforcement actions are resolved upon 

consent, which is fully consistent with the goal of resolving supervisory concerns with bank 

management quickly and firmly.  In crafting enforcement actions that are entered by consent, the 

Federal Reserve typically sets out summary recitations of the relevant facts in “Whereas” clause 

provisions; however, like our fellow banking regulators, it has not been our practice to require 

formal admissions to the misconduct addressed in our enforcement orders given the remedial 

nature of our enforcement program.  Requiring admissions of fact and legal conclusions as a 

condition of entering into a consent action is likely to have a deleterious effect on our 

supervisory efforts by causing more institutions and individuals to challenge the requested relief 

                                                 
1
 12 U.S.C. 1818(b) 

2
 12 U.S.C. 1818(e) 

3
 See 12 U.S.C. 1818(i) 
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in contested administrative proceedings, which typically take years to reach final resolution, and 

which could delay implementation of necessary corrective action. 

The enforcement authority of the Federal Reserve and the other banking agencies is 

different in significant respects from that of some other federal financial institution regulators.  

For example, in order to foster the soundness and stability of financial institutions and the 

nation’s financial system, bank regulatory agencies must act quickly and effectively to address 

safety and soundness issues as well as potential violations of law.  Moreover, safety and 

soundness concerns typically do not give rise to third-party claims and often require remedial 

action by banking institutions to address risks and conditions that are subjective in nature.  Thus, 

the effectiveness of the regulatory framework established for financial institutions does not 

depend on actions brought by third parties to enforce their rights under the regulatory scheme.   

Where an enforcement action cannot be resolved by consent, the Board may issue a 

formal notice of charges, which sets forth the factual basis for the remedy sought by the Board.  

The respondents named in the notice of charges in these cases are accorded the opportunity to 

answer the charges and request a formal hearing before an administrative law judge.  

Administrative hearings may be public and entitle the respondent to full and complete discovery 

of the information that forms the basis for the Federal Reserve’s charges as well as the 

opportunity to present evidence at a formal trial-like hearing presided over by an administrative 

law judge.  At the conclusion of the hearing, the administrative law judge will prepare a 

recommended decision including findings of fact and conclusions of law that is then presented to 

the Board for final adjudication and issuance of a final decision.  Respondents may appeal the 

Board’s decision to a federal court of appeals. 
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Only 11 of the nearly 1,000 enforcement actions taken by the Federal Reserve in the last 

decade were not resolved by consent.  The Federal Reserve sought removal from banking of 

current or former institution-affiliated parties in eight of these contested cases, and sought 

compulsory cease-and-desist relief in the remaining three cases.  Seven of the 11 cases went 

through the full administrative hearing process, while the remaining four were settled upon 

consent just prior to the scheduled administrative hearing.  In the cases where a consent 

settlement was not reached, the contested action typically required an additional six months to 

two years to reach final resolution. 

To the extent that there is noncompliance with one of our enforcement orders, we are 

statutorily authorized to apply to the appropriate federal district court for enforcement of the 

order.
4
  The Federal Reserve also takes past conduct into account in determining both the level of 

enforcement action we will take and the type of corrective or punitive action we will require.  

Individuals who knowingly fail to comply with one of our final enforcement orders suspending 

them from office or prohibiting them from participation in the banking industry may be referred 

for criminal prosecution by the Department of Justice.
5
   

Coordinating State and Federal Enforcement 

In the exercise of our enforcement authority, the Federal Reserve works closely with 

other state and federal banking regulators, as well as other state and federal law enforcement 

agencies, on enforcement matters that raise issues within their respective jurisdiction.  These 

efforts have led to many successful coordinated enforcement actions with these agency 

counterparts. 

                                                 
4
 12 U.S.C. 1818(i) 

5
 12 U.S.C. 1818(j) 
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The Federal Reserve refers matters that come to our attention during the supervisory 

process to other appropriate federal and state agencies, including law enforcement authorities.
6
  

We also provide technical assistance to other federal and state law enforcement authorities where 

violations of criminal or other laws may occur within their jurisdiction involving our regulated 

institutions. 

Conclusion 

The Federal Reserve’s enforcement program serves the important purpose of addressing 

serious problems found in the normal course of our supervision and regulation of the financial 

institutions under our jurisdiction.  It is a critical component of our authority to ensure safe and 

sound banking practices and enforce compliance with the banking laws.   

Thank you for the opportunity to provide this information to the Committee.  I would be 

happy to answer any questions you may have.   

                                                 
6
 Historically, fair lending matters have been referred to the Department of Justice and fair housing violations have 

been referred to the Department of Housing and Urban Development.  Now, most consumer law matters will be 

referred to the Consumer Financial Protection Bureau as provided by statute. 
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Good morning.  Thank you to President Evans for inviting me to speak here today about 

the role of boards of directors of large banking firms.1  Ten years ago this month, the world 

witnessed the first tremors of what we now think of as the Global Financial Crisis and the 

subsequent Great Recession.  For the United States and many other countries, this would turn out 

to be the most painful economic period since the Great Depression.  

In the wake of the crisis, governments around the world instituted a wide range of 

reforms that were designed to reduce the likelihood and severity of a recurrence.  In the United 

States, the core elements of those reforms included significantly higher capital standards; new 

liquidity requirements; forward-looking stress tests; and resolution planning.  Our largest 

banking firms are without question much stronger than before the crisis.  We are nearing 

completion of the major parts of this reform program, and are undertaking a thorough review to 

help assure that the reforms we put in place are both effective and efficient.2   

During the crisis, some large banking firms incurred massive losses. Some of these losses 

were from products – such as super-senior collateralized debt obligations (CDOs) or structured 

investment vehicles (SIVs) – whose risks were not even on the radar screen of the firm’s board 

of directors.  After the crisis, the Federal Reserve significantly raised our expectations for the 

boards of directors of large banking firms.  Taking risk in service of clients is an essential part of 

the business of banking, including credit risk, interest rate risk, and various forms of operational 

risk.  Our reforms were designed to assure that boards of directors understand and approve the 

                                                           
1 The views I express here are my own and not necessarily those of the Board of Governors of the Federal Reserve 
System. 
2 Jerome H. Powell, “Relationship Between Regulation and Economic Growth,” (testimony before the Committee 
on Banking, Housing, and Urban Affairs, U.S. Senate, June 22, 2017), 
www.federalreserve.gov/newsevents/testimony/powell20170622a.htm.  
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strategy of the company and the risks inherent in that strategy, and that the institution has the 

capital, liquidity, and risk management capabilities necessary to manage those risks.   

Today, the role of a director of a large banking firm is more expansive, more challenging, 

and more important than ever.  Boards now oversee management’s participation in highly 

challenging annual exercises, such as stress testing, capital planning, and resolution planning, 

that have fundamentally changed the business of our largest institutions.  Boards now more 

carefully evaluate the compensation practices of these large institutions to assure that they 

reinforce positive incentives and discourage unwanted risk taking.  Across a range of 

responsibilities, we simply expect much more of boards of directors than ever before.  There is 

no reason to expect that to change.   

We do take seriously our obligation to assess whether our reforms are achieving their 

desired effects, without imposing unnecessary burden.  In 2014, we began a review of these 

higher expectations for directors.  We found that many boards have significantly improved their 

practices.  We also found some ways to make our reforms both more effective and more 

efficient.  For example, while directors generally say that they understand and embrace their 

more challenging responsibilities, we consistently hear that directors feel buried in hundreds or 

even thousands of pages of highly granular information, to the point where more important 

strategic issues are crowded out of board deliberations.  Some of this granular information was 

likely driven by our supervisory guidance, which included specific expectations not only for the 

management of the institution, but also for the board of directors.  Over time, this guidance has 

increased the number of specific directives aimed at boards well into the hundreds, which may 

have fostered a “check-the-box” approach by boards.   
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There is also a widespread feeling that our supervision seems to have downplayed the 

difference in roles between boards and management.  Our current ratings system for bank 

holding companies, which for large banking firms would be replaced by the currently proposed 

LFI ratings system, refers to the “board and senior management” as a subcomponent rating of 

risk management.3  We have also combined the roles of the board and senior management in 

many of our supervisory feedback letters.    

 After careful consideration, last month we proposed a new framework for our oversight 

of boards.4  In formulating this proposal, we had discussions with academics, consultants, legal 

practitioners, and directors of banking firms.   

Let me start by saying what the new approach will not do.  We do not intend that these 

reforms will lower the bar for boards or lighten the loads of directors.  The new approach 

distinguishes the board from senior management so that we can spotlight our expectations of 

effective boards.  The intent is to enable directors to spend less board time on routine matters and 

more on core board responsibilities:  overseeing management as they devise a clear and coherent 

direction for the firm, holding management accountable for the execution of that strategy, and 

ensuring the independence and stature of the risk management and internal audit functions.  

These were all areas that were found wanting in the financial crisis, and it is essential that boards 

get these fundamentals right.  

Our new proposal will move to a principles-based approach.  We have identified five 

common attributes that effective boards should exhibit, and for which we will have high 

expectations.  This principles-based approach recognizes that large firms have a broad range of 

                                                           
3 See SR letter 04–18, ‘‘Bank Holding Company Rating System,’’ 69 FR 70444 (December 6, 2004), at 
www.federalreserve.gov/boarddocs/srletters/2004/sr0418.htm. 
4 See www.federalreserve.gov/newsevents/pressreleases/bcreg20170803a.htm.  
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business models, structures, and practices.   While we want to be clear about our expectations, 

we also want to give directors the flexibility to meet them in a manner that works for their 

particular boards.  

First, an effective board should guide the development of a clear and coherent strategy 

for the firm and set the types and levels of risks it is willing to take.  Alignment of business 

strategy and risk appetite should minimize the firm’s exposure to large and unexpected losses.  In 

addition, the firm’s risk management capabilities need to be commensurate with the risks it 

expects to take. 

Second, an effective board should actively manage its information flow and deliberations, 

so that the board can make sound, well-informed decisions that take into account risks and 

opportunities.   

Third, an effective board should hold senior management accountable for implementing 

the firm’s strategy and risk appetite and maintaining the firm’s risk management and control 

framework.   

Fourth, an effective board should ensure the independence and stature of the independent 

risk management and internal audit functions.  It is difficult to overstate the importance of this.  

Risk management systems and controls may discourage or limit certain revenue-generating 

opportunities.  Failure to ensure the independence of these functions from the revenue generators 

and risk takers has been shown to be dangerous, and this is something for which the board is 

accountable. 

Finally, an effective board should have a composition, governance structure, and set of 

established practices that are appropriate in light of the firm’s size, complexity, scope of 

operations, and risk profile.  Boards need to be aware of their own strengths and weaknesses, and 
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to ensure that directors bring an appropriately diverse range of skills, knowledge, experience, and 

perspective.  Significant events, such as an unexpected loss or compliance failure, should cause 

boards to reflect and reassess their structure, composition, and processes.  An effective board 

takes a preventative approach and engages in probing self-assessments regularly and 

systematically. 

Before I conclude, let me say a few words about an aspect of the proposal that has 

attracted some attention, which is the reversal of a relatively recent practice of directing all 

examination and inspection findings--what we call “matters requiring attention” (MRAs) and 

“matters requiring immediate attention” (MRIAs)--to the board as well as to management.5  The 

practice resulted in boards of directors reviewing and signing off on management’s compliance 

with every MRA and MRIA.  When we began that practice in 2013, our intention was to ensure 

that directors were in a position to hold management accountable in addressing risk management 

shortcomings.  By 2014, we realized that the practice was “almost surely distracting from 

strategic and risk-related analyses and oversight by boards”.6  For perspective, a large banking 

firm may have one hundred or more MRAs outstanding at a given time, many of which are at a 

                                                           
5 MRIAs are matters of significant importance and urgency that the Federal Reserve requires banking organizations 
to address immediately and include, for example, matters that have the potential to pose significant risk to the safety 
and soundness of the banking organization, matters that represent significant noncompliance with applicable laws or 
regulations and repeat criticisms that have escalated in importance due to insufficient attention or inaction by the 
banking organization. MRAs, on the other hand, are matters that are important and that the Federal Reserve is 
expecting a banking organization to address over a reasonable period of time, but when the timing need not be 
“immediate.” See Supervision and Regulation (SR) letter 13-13/Consumer Affairs letter 13-10, “Supervisory 
Considerations for the Communication of Supervisory Findings,” at 
www.federalreserve.gov/supervisionreg/srletters/sr1313.htm. 

6 See “Corporate Governance and Prudential Regulation,” remarks by Governor Daniel J. Tarullo at Association of 
American Law Schools Midyear Meeting, June 9, 2014. (“We should probably be somewhat more selective in 
creating the regulatory checklist for board compliance and regular consideration. One example, drawn from Federal 
Reserve practice, is the recent supervisory guidance requiring that every notice of a “Matter Requiring Attention” 
(MRA) issued by supervisors must be reviewed, and compliance signed off, by the board of directors. There are 
some MRAs that clearly should come to the board’s attention, but the failure to discriminate among them is almost 
surely distracting from strategic and risk-related analyses and oversight by boards.”) 
www.federalreserve.gov/newsevents/speech/files/tarullo20140609a.pdf 
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level of granularity that is more appropriate for management to remediate, with board oversight.  

The new proposed framework is designed to make boards more effective in holding management 

accountable in these efforts.  While we have proposed that most MRAs and MRIAs be addressed 

in the first instance to management and not to the board, the board would continue to receive 

MRAs where board practices are at issue or where management has failed to promptly and 

adequately take the required actions.  The board would also continue to receive copies of 

examination and inspection reports, including formal communications with the institution.  In the 

parlance of the proposed guidance I just outlined, we fully expect the board to actively manage 

the information flow related to MRAs and to hold management accountable for remediating 

them.  In doing so, a board may choose to track progress and closure of MRAs through an 

appropriate board committee, rather than getting into the granular detail on every individual 

MRA.   

Conclusion 

 We need financial institutions that are strong enough to support economic growth by 

lending through the economic cycle.  To achieve that goal, we need strong and effective boards 

of directors at firms of all sizes.  A strong and effective board provides strategic leadership and 

oversight, which is much more challenging and important than checking off lists of assigned 

tasks.  I look forward to our continuing dialogue on this subject today and in the months to come, 

and reviewing carefully the comments received on the proposal.  
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It is a pleasure to be back among law professors here at the Association of American Law 

Schools (AALS) Midyear Meeting.  Let me begin by applauding the organizers for encouraging 

collaboration between corporate and financial law scholars.  Indeed, it is striking how much of 

the insightful legal scholarship that followed the financial crisis has come from corporate law 

scholars.  On reflection, this outcome is not really surprising.  After all, much corporate law 

scholarship revolves around incentive structures, agency costs, and asymmetric information 

flows--all matters of great relevance to financial regulation.  Furthermore, legislatures and courts 

have a long history of debating, and sometimes adopting, special corporate law and governance 

rules for financial institutions.   

 In my remarks this afternoon I will try to further the collaboration between corporate and 

financial law scholarship by suggesting how the nature of finance and financial regulation affects 

corporate governance and why, in turn, special corporate governance measures are needed as 

part of an effective prudential regulatory system.  In making the latter argument, I will review 

some of the measures, both longstanding and more recent, that illustrate the point and then 

suggest some additional steps that might complement existing prudential regulations.  Finally, I 

will offer some more tentative thoughts on the possible implication of this analysis for corporate 

law fiduciary duties.  A theme running through these remarks will be the centrality of risk--its 

assessment, assumption, and allocation--in understanding the relationship between corporate 

governance and financial regulation. 

Financial Firms and Corporate Governance 

 There are at least three significant ways in which the nature of financial activities and 

regulation affect the operation of key mechanisms of corporate governance.1  

                                                 
1 For a basic description of corporate governance mechanisms, see Mark J. Roe (2004), “The Institutions of 
Corporate Governance,” in Claude Menard and Mary M. Shirley, eds., Handbook for New Institutional Economics 
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First, it has long been recognized that the unique features of deposit-taking financial 

institutions raise the question whether generally applicable corporate law and governance 

principles are adequate.  Because banks are financial intermediaries that use deposits to provide 

much, if not most, of the funding for their lending, an insolvent bank may well be unable to 

satisfy all its deposit liabilities.  The fear of this possibility lies at the heart of banking runs and 

panics.  In the days before federal deposit insurance, the impracticality of contractual solutions to 

reduce the vulnerability of depositors led to a variant of normally applicable limited liability 

rules.  Many states enacted so-called double liability rules, whereby shareholders could be liable 

for the losses of a failed bank in an amount equal, and in addition, to their investment in the 

bank.  Presumably, these rules were intended to change the calculus of shareholders as to the 

risks they wished their banks to assume and, perhaps, the degree to which they monitored 

management. 

Following the creation of federal deposit insurance, a series of constraints on normal 

corporate prerogatives has been applied to insured institutions, justified in large part by the need 

to counteract the resulting moral hazard and to protect the federal deposit insurance fund (DIF).  

Bank charters have always differed from general corporate charters insofar as they grant special 

privileges and forbid certain activities by the chartered institutions.  In addition, special 

prudential requirements have always applied to chartered banks.  Perhaps the most important of 

                                                                                                                                                             
(The Netherlands: Springer).  Useful reviews of corporate governance in financial institutions, reflecting lessons 
learned from the financial crisis, include Hamid Mehran and Lindsay Mollineaux (2012), “Corporate Governance of 
Financial Institutions,” Federal Reserve Bank of New York Staff Report No. 539 (New York: Federal Reserve Bank 
of New York, February), available at www.newyorkfed.org/research/staff_reports/sr539.pdf; Hamid Mehran, Alan 
Morrison, and Joel Shapiro (2011), “Corporate Governance and Banks: What Have We Learned from the Financial 
Crisis?” Federal Reserve Bank of New York Staff Report No. 502 (New York: Federal Reserve Bank of New York, 
June), available at www.newyorkfed.org/research/staff_reports/sr502.pdf; Moonrad Choudhry (2010), “Effective 
Bank Corporate Governance: Observations from the Market Crash and Recommendations for Policy,” Journal of 
Applied Finance & Banking, vol. 1 (1), pp. 179-211. 
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these today is the imposition of minimum capital requirements on all insured depository 

institutions and bank holding companies. 

 Second, there is a variety of ways in which the attributes of financial markets and 

financial regulation affect the capital market discipline assumed in much corporate governance 

theory and corporate law.  The prior point about the moral hazard associated with insured 

deposits implies that--at least in traditional, deposit-reliant banks--the kind of market discipline 

associated with the price of funding and creditor monitoring will be attenuated.  More generally, 

to the degree uninsured depositors or other bank creditors expect that they will be protected by 

the government in the event the bank encounters serious difficulties, those same features of 

market discipline will again be weakened.  This, of course, is the problem of moral hazard 

associated with too-big-to-fail perceptions, whereby investors or counterparties are willing to 

extend credit at prices that do not fully reflect the risk associated with the bank.2 

 The market discipline traditionally associated with the market for corporate control is 

also affected by banking regulation and supervision.  Mergers and acquisitions involving 

banking organizations are subject to review, and possible disapproval, on a broad range of 

grounds beyond the antitrust considerations relevant in all industries.  These include an 

assessment of the adequacy of the financial resources of the firms, the “competence, experience, 

and integrity” of the officers and directors, and the impact of the acquisition on systemic risk.3  

Moreover, of course, any firm that acquires a commercial bank must be a bank holding company, 

thereby subject to a range of activity restrictions and other regulatory requirements.  There are 

                                                 
2 For an argument that shareholders who might otherwise press for breakups of financial conglomerates are 
disincentivized from doing so for too-big-to-fail institutions, see Mark J. Roe (2014), “Structural Corporate 
Degradation Due to Too-Big-to-Fail Finance,” University of Pennsylvania Law Review, vol. 162, pp. 1419-64 
(forthcoming). 
3 Bank Holding Company Act of 1956 §3, 12 U.S.C. §1842(c).  The Bank Merger Act requires consideration of a 
roughly comparable set of factors.  Acquisitions are also subject to special scrutiny where an acquiring firm has less-
than-satisfactory supervisory ratings. 
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very good prudential reasons for these constraints upon acquisitions of, and by, banking 

organizations.  But, by screening out transactions that would result in unacceptable increases in 

risk, either to an institution or to the financial system as a whole, these provisions may in some 

cases unintentionally limit the salutary disciplining effect on boards and management of the 

market for corporate control. 

 The third way in which the nature of financial activities and regulation affect the 

operation of key mechanisms of corporate governance is that the risks associated with financial 

intermediaries--especially those that are significantly leveraged and that engage in substantial 

maturity transformation--pose a particular challenge for corporate governance.  All firms bear 

the risk that problems may unexpectedly arise because of, say, product flaws that were unknown 

to boards of directors and perhaps even senior management.  But in the case of financial 

intermediaries, these problems can be incredibly fast-moving, including runs on funding that can 

quickly place the very survival of the firm in doubt.  These risks have increased during the past 

25 years, as many institutions have combined traditional lending activities with capital markets 

businesses that rely on other funding models.  Accordingly, judgments about risk appetite and 

control systems to manage risk must be effectively executed by senior management and overseen 

by the board.  This imperative, in turn, means that the information and monitoring processes and 

systems established for, or available to, boards of financial institutions may need to be more 

extensive than those in large, nonfinancial firms.   

Financial Regulation and Corporate Governance 

 In the wake of the financial crisis, the public interest in regulation of banks and other 

financial firms is, I think it fair to say, both self-evident and substantial.  A full discussion of the 
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rationales for various forms of regulation is beyond the scope of my remarks today.4  But let me 

briefly note that prudential regulation has two distinct motivations--microprudential and 

macroprudential.   

Microprudential regulation is concerned largely with the safety and soundness of a 

financial institution considered individually.  It seeks to protect the DIF by combatting what 

would otherwise be moral hazard and subsidized funding through capital requirements, activities 

restrictions, and other measures.  Because microprudential regulations were designed primarily 

to minimize losses to the DIF, they have traditionally focused on insured depository institutions 

(IDIs); the regulation of owners and affiliates of IDIs is essentially about ensuring that the 

activities and risks of those other entities do not threaten the IDIs themselves.  Up until the last 

several years, microprudential regulation would have come close to covering the entire field of 

prudential regulation. 

 The financial crisis highlighted the need to supplement traditional microprudential 

regulation with a macroprudential approach oriented toward the well-being of the financial 

system as a whole.  Here there are two related objectives, both of which seek to avoid costs that 

failure or severe stress would impose on the economy beyond those suffered by shareholders of a 

financial firm.  One is protecting against systemic risk--for example, the risk that certain 

activities or the failure of a firm would result in very large negative externalities, either through a 

classic domino effect or through contagion effects producing a financial crisis.  Losses in a tail 

event are likely to be correlated for large firms deeply engaged in trading and relying on short-
                                                 
4 For more complete discussions of the reasons for prudential regulation, see Daniel K. Tarullo (2014), “Rethinking 
the Aims of Prudential Regulation,” speech delivered at Bank Structure Conference, Federal Reserve Bank of 
Chicago, May 8, available at www.federalreserve.gov/newsevents/speech/tarullo20140508a.htm; Daniel K. Tarullo 
(2014), “A Macroprudential Perspective on Regulating Large Financial Institutions,” in Banque de France, 
Financial Stability Review, no. 18, available at www.banque-
france.fr/fileadmin/user_upload/banque_de_france/publications/FSR18_Tarullo.pdf. Consumer and investor 
protection, anti-money-laundering efforts, and other nonprudential aims provide additional bases for regulation of 
financial institutions. 
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term wholesale funding.  This objective, long neglected in financial regulation, is prominently 

featured in post-crisis statutory, regulatory, and supervisory reforms.  The Dodd-Frank Wall 

Street Reform and Consumer Protection Act (Dodd-Frank Act) explicitly establishes financial 

stability and the containment of systemic risk as the aim of dozens of new regulatory provisions.5  

Thus, for example, any firm whose failure could pose systemic risk is subject to prudential 

regulation, quite apart from its relationship with IDIs. 

A second objective of macroprudential regulation is to avoid a harmful contraction of 

credit availability in significant regions or sectors of the economy, even if there were little 

chance of a financial crisis.  This outcome could ensue were banks accounting for a material 

portion of credit extension simultaneously to come under solvency or funding pressures that 

caused them to pull back from lending.  The importance of both macroprudential objectives is 

that the regulatory framework should aim to reduce the chances of transmission of systemic risk 

by such firms to a greater extent than traditional, microprudential regulation would.  

But even stipulating these crucial objectives, why should prudential regulation need to 

involve itself with corporate governance?  After all, there are many important forms of 

regulation applicable to corporations.  A regulatory field may establish certain behavioral norms, 

require conformity with certain product or byproduct characteristics, or prohibit certain 

activities.  Corporations are expected to conform to these obligations, many of which are 

extensive and detailed.  While some regulatory systems require certain procedures within the 

regulated entities--particularly as remedial measures following violations--few, if any, create 

specific and significant ongoing requirements for corporate decisionmaking or oversight.  

                                                 
5 Some of the more important of these provisions are discussed in Daniel K. Tarullo (2012), “Financial Stability 
Regulation,” speech delivered at the Distinguished Jurist Lecture, University of Pennsylvania Law School, 
Philadelphia, Pennsylvania, October 10, available at 
www.federalreserve.gov/newsevents/speech/tarullo20121010a.htm. 
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Corporate and securities law may establish a duty of management and directors to limit 

regulatory violations, but the rationale for these duties is to protect shareholders from the 

consequences of regulatory violation, not directly to further the public regulatory objective.6 

The answer, I think, lies at least in part with the centrality and nature of risk in the 

activities of financial intermediaries.  Risk-taking--whether well- or ill-considered--is perhaps 

the central activity of all financial intermediaries.  Where those intermediaries are significantly 

leveraged and engaged in maturity transformation, the risk-taking carries substantial potential 

societal consequences beyond the possible losses to investors, counterparties, and employees of 

the financial firm.  Microprudential and macroprudential regulation each respond to this 

divergence between the private and social balances of costs and benefits associated with a given 

level of risk-taking by financial intermediaries.   

The focus of microprudential regulation is on the distortions to funding costs that may 

arise when depositors or capital markets do not require the funds they provide fully to price in 

the risks assumed by banks in using those funds, whether because of federal deposit insurance or 

expectations of a government safety net.  The focus of macroprudential regulation is on the 

negative externalities that large financial firms can impose on the rest of the economy.  In both 

instances, the private assessment by shareholders and their representatives of the risk-reward 

tradeoffs of the financial firm’s activities will differ from the public’s assessment of that risk-

reward tradeoff.  That is, while the public has an interest in healthy, profitable banks, and thus 

the interests of shareholders and the public overlap, they are not coincident. 

                                                 
6 For a discussion of this duty, particularly as applied to financial institutions, see Eric J. Pan (2010), “The Duty to 
Monitor under Delaware Law: From Caremark to Citigroup,” The Conference Board, Director Notes, No. DN-004, 
available at www.conference-board.org/retrievefile.cfm?filename=DN-004-10.pdf&type=subsite. 
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At root, then, prudential regulation seeks to influence risk-taking in regulated entities.  

But this is difficult to do directly.  Conceptually, “risk” is not reducible to a single metric, such 

as--for example--the density of particulate matter in the emissions of a power plant.  Practically 

speaking, a financial institution more or less continually makes risk decisions, the circumstances 

of which can vary substantially over time, across asset classes, and even contemporaneously in a 

single asset class based on the differing circumstances of borrowers or counterparties.   

Prudential rules can limit or prohibit certain bank activities that are thought to be 

particularly risky.  With respect to activities that are permitted, prudential regulation can 

indirectly influence corporate decisions on risk-taking by requiring minimum amounts of capital 

to be held by the regulated firms.  But, fundamental as they are to contemporary prudential 

regulation, capital requirements--particularly static, backward-looking standards--will 

necessarily be somewhat imprecisely related to the range of actual risk incident to specific assets 

or transactions within the various risk categories established by the capital regime.  In fact, the 

capital regime may itself invite arbitrage, as firms look to maximize risk-taking within regulatory 

risk categories.7   

Thus it is also important for prudential regulation to influence the processes of risk-

taking within regulated financial firms as a complementary tool to capital requirements and other 

substantive measures.  This view is reflected in various banking laws, most notably in the Dodd-

Frank Act requirement that all bank holding companies with $10 billion or more in assets have a 

risk committee, composed of independent directors and “responsible for the oversight of the 

                                                 
7 Of course, strong capital requirements also build a loss absorption buffer that is useful in dealing with risks gone 
bad ex post, even if they cannot entirely contain those risks ex ante. 
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enterprisewide risk management practices” of the firm.8  This provision in itself requires only 

that the bank holding companies have capable and independent risk committees that, by 

extension, should be overseeing well-developed risk-management practices and systems of 

controls in the firms.  It does not specify what the risk appetite of the firm should be.  However, 

its inclusion in section 165 of the Dodd-Frank Act, which requires an array of additional 

prudential measures directed at firms that could pose threats to financial stability, suggests that 

the risk-committee mandate has a prudential motivation. 

Of course, good risk management is important for shareholders as well.  Regulatory 

prods for efficient management information systems and well-developed risk-assessment 

procedures should generally be welcomed by shareholders.  Similarly, regulatory insistence on 

capable and independent oversight of risk management is consonant with shareholder interests, 

which might be damaged by employees who exercise poor judgment or whose compensation 

structures may incentivize them to take risks not desirable for the firm as a whole.  To a 

considerable extent, then, fostering sound risk-management practices serves the overlapping 

interests of both shareholders and regulators. 

The possible divergence of interests comes not in the architecture of risk management but 

in substantive decisions on risk appetite.  How, then, might corporate governance be changed to 

incorporate risk considerations consistent with micro- and macroprudential regulatory 

objectives?  One way would be to broaden the fiduciary duties of boards and management.  The 

other, which has already been followed to some degree, is to apply regulatory and supervisory 

requirements to relevant corporate governance processes.  Of course, realization of the first 

approach would require either changes in state corporate law or amendments to federal securities 

                                                 
8 Dodd-Frank Act §165(h).  This provision further requires that the risk committee include “at least one risk 
management expert having experience in identifying, assessing, and managing risk exposures of large, complex 
firms.” 
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or financial regulatory statutes.  I shall speak briefly to this possibility after describing some 

examples of the second approach already in place, along with some possibilities for further 

measures. 

Aligning Corporate Governance and Financial Regulation 

 With no claim to comprehensiveness, let me suggest three kinds of regulatory and 

supervisory measures that can better align corporate governance of financial firms with 

regulatory objectives. 

 First, regulatory requirements can be directed at changing the incentives of those making 

decisions within a financial firm.  One good example is incentive compensation for senior 

managers and other bank employees with substantial decisionmaking authority.  Compensation 

arrangements that create high-powered incentives using stock options or other forms of reward 

dominantly based on equity have their origins in efforts better to align management and 

shareholder interests.  Otherwise, managers who stand to suffer reputational or job loss as their 

firm declines or fails may have a more conservative risk appetite than diversified shareholders, 

who value the upside of risk-taking and whose limited liability makes them relatively less 

concerned with catastrophic downside possibilities.  As has been observed by numerous 

commentators,9 however, where these kinds of incentive compensation arrangements have 

succeeded in better aligning the interests of shareholders and employees, they intensify the 

conflict between shareholder and regulatory interests.10  Ironically, regulatory objectives match 

                                                 
9 See, for example, Lucian Bebchuk and Holger Spamann (2010), “Regulating Bankers’ Pay,” Georgetown Law 
Journal, vol. 98 (2), pp. 247-87; and Kenneth R. French, M. N. Baily, J. Y. Campbell, J. H. Cochrane, D. W. 
Diamond, D. Duffie, A. K. Kashyap, F. S. Mishkin, R. G. Rajan, D. S. Scharfstein, R. J. Shiller, H. S. Shin, M. J. 
Slaughter, J. C. Stein, and R. M. Stulz (2010), The Squam Lake Report: Fixing the Financial System (Princeton: 
Princeton University Press). 
10 Indeed, if the incentives are powerful enough, they may give employees a greater risk appetite than even 
diversified shareholders are presumed to have. 
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up better with the old-style managers for whom the preservation of the firm is considerably more 

important than for shareholders. 

 Various suggestions for change have been made.  Some have proposed making incentive 

compensation packages more closely reflect the composition of the liability side of a banking 

organization’s balance sheet by including returns on debt, as well as equity, instruments in the 

calculation of compensation.11  Others have proposed the much simpler approach of making a 

significant part of incentive compensation deferred and subject to clawback and forfeiture, with 

the employee’s ultimate right to the compensation dependent on the firm not having become 

insolvent, received government assistance, or experienced a similar triggering event.  While 

developing the details of an effective mechanism that also allows for motivating employees to 

advance shareholder interests will take some work, some measure along these lines is key to 

adjusting incentives so as to promote prudential objectives across the many risk decisions made 

within the firm. 

 Incentive realignment can also be achieved by fostering more of the capital market 

discipline that has, as explained earlier, been limited.  One example is a byproduct of measures 

to increase the total loss absorbency of systemically important financial firms by requiring 

minimum amounts of debt that could be converted to equity upon a firm’s insolvency.  As you 

may know, the Federal Reserve Board intends to issue a proposed rulemaking that would 

implement such a requirement at the largest financial firms.  While the principal motivation of 

such a requirement is to help ensure that even a very large financial firm can be resolved in an 

orderly fashion without the injection of public capital, identifying debt instruments as convertible 

                                                 
11 See Bebchuk and Spamann, “Regulating Bankers’ Pay.” Depending on how closely one would want to tie 
compensation to the prices of bonds, for example, there may be difficulties owing to the potential at times for 
interest rate risk fluctuations to overwhelm credit risk fluctuations in the price of debt instruments.  Interest rate risk 
fluctuations would not reflect the performance or risk associated with a specific firm. 
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to equity in a context where resolution is a credible option should make the price of those 

instruments especially sensitive to the relative risk of failure of those firms.  Requiring 

systemically important financial firms to issue a meaningful amount of long-term debt would 

indirectly influence corporate governance by introducing at-risk debt holders as a constituency 

whose concerns management must monitor and address. 

 A second kind of measure to align corporate governance at financial firms more closely 

to regulatory objectives is a substantive requirement or constraint upon decisions made within 

the firm.  As a practical matter, it would be hard to develop a rule setting a comprehensive risk 

appetite consonant with regulatory objectives.  However, there are regulatory requirements that 

can serve as partial surrogates for such a rule.  A good example, already in place, is a feature of 

the Federal Reserve’s program of stress testing and capital planning.  A firm may not make 

capital distributions (whether in the form of dividends or capital repurchases) that would, when 

added to losses under hypothesized adverse scenarios as projected in our annual supervisory 

stress test, reduce the firm’s capital below certain minimum levels.   

When we adopted this rule several years ago, we were criticized by some for encroaching 

on the prerogative of boards of directors of financial firms to decide on capital distribution 

policies, in accordance with general corporate governance practice.  This criticism has always 

seemed to me misplaced.  After all, banking regulators are not only permitted, but obliged, to set 

minimum capital requirements at banking organizations and other systemically important 

financial firms.  Limiting capital distributions is, conceptually, no different from requiring a firm 

to build capital in the first place.12  A regulation designed to maintain minimum capital levels in 

large banking organizations in a projected period of stress is consistent with the macroprudential 

                                                 
12 Indeed, insured depository institutions are prohibited by statute from making any capital distribution that would 
render the firm undercapitalized.  12 U.S.C. §1831o(d)(1). 
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objectives discussed earlier.  Indeed, these requirements counteract the practices seen at some 

banks in the run-up to the financial crisis, whereby boards of directors continued to return capital 

to shareholders even as conditions deteriorated severely.13  Tying capital levels to corporate 

governance decisions about capital distributions simply recognizes that capital levels and capital 

distributions are two sides of the same coin. 

A third kind of measure seeks to affect the institutions and processes of corporate 

governance, rather than directly to change incentive structures or regulate decisions.  Many 

possible actions of this sort would really be efforts to improve the risk-assessment and risk-

management capacities of management and boards, rather than to focus specifically on the 

divergence between shareholder and regulatory interests with respect to risk appetite.  An 

effective system of controls is important both to shareholders and to regulators.  Thus, for 

instance, the considerable and continuing emphasis we have placed on firms developing and 

maintaining effective management information systems makes risk assessment work better for 

shareholders, even as it facilitates supervisory oversight. 

With respect to the institutional features of board oversight of risk management, there is 

also substantial overlap in the interests of shareholders and regulators.  For example, both 

shareholders and supervisors should expect a board to include members with the expertise, 

experience, and time commitment that are appropriate to risk management of the kinds of 

activities in which the financial firm engages.  Of particular interest are three board positions--

the nonexecutive chair or lead director, the head of the risk committee, and the head of the audit 

committee.  More generally, shareholders and supervisors must have confidence that globally 

active institutions with hundreds of thousands of employees have audit and risk committees with 

                                                 
13 Beverly Hirtle (2014), “Bank Holding Company Dividends and Repurchases during the Financial Crisis,” 
Federal Reserve Bank of New York Staff Report No. 666 (New York: Federal Reserve Bank of New York, 
March), available at www.newyorkfed.org/research/staff_reports/sr666.html. 
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the practical ability to provide effective oversight of risk decisions.14  I might note in passing that 

regular discussion between board members and supervisors can also serve the interests of 

shareholders, since supervisors may have an informed perspective on the firm’s operations that 

enables boards better to fulfill their strategic and risk-oversight functions. 

 Supervisors should also expect a well-conceived process for board review of major firm 

decisions, which will nearly always carry some implications for risk management and risk 

appetite.  In practical terms, such a process would connect decisions on strategy, risk-appetite 

setting, and capital planning.  Neither we nor shareholders should be comfortable with a process 

in which strategic decisions are made in one silo, risk-appetite setting in another, and capital 

planning in yet a third, with the convergence of these efforts coming together only when it is too 

late for each to affect the other, or for the board to be able to exercise effective oversight.  These 

major decisions need to be made in an integrated manner. 

 While regulators should have clear expectations for boards, we need to make sure that we 

are creating expectations that lead to boards spending more time overseeing the risk-management 

and control functions I have emphasized this afternoon.  There are many important regulatory 

requirements applicable to large financial firms.  Boards must of course be aware of those 

requirements and must help ensure that good corporate compliance systems are in place.  But it 

has perhaps become a little too reflexive a reaction on the part of regulators to jump from the 

observation that a regulation is important to the conclusion that the board must certify 

compliance through its own processes.  We should probably be somewhat more selective in 

                                                 
14 There have also been proposals that boards of large financial firms have a small staff, independent of 
management, who can help the board sift through the often voluminous materials delivered by management to foster 
informed inquiries of management and decisions on risk appetite.  For example, a proposal for a “dedicated 
secretariat” was offered by a parliamentary committee in the United Kingdom.  See U.K. House of Commons 
Treasury Committee (2009), Banking Crisis: Reforming Corporate Governance and Pay in the City, (London: 
House of Commons, May), available at 
www.publications.parliament.uk/pa/cm200809/cmselect/cmtreasy/519/519.pdf. 
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creating the regulatory checklist for board compliance and regular consideration.  One example, 

drawn from Federal Reserve practice, is the recent supervisory guidance requiring that every 

notice of a “Matter Requiring Attention” (MRA) issued by supervisors must be reviewed, and 

compliance signed off, by the board of directors.15  There are some MRAs that clearly should 

come to the board’s attention, but the failure to discriminate among them is almost surely 

distracting from strategic and risk-related analyses and oversight by boards. 

 One might ask how the strengthening of systems of controls and risk-appetite decision 

processes can promote achievement of regulatory interests beyond those shared with the owners 

of firms.  One answer is that it clearly improves the supervisory line-of-sight into the safety and 

soundness of financial firms.  The more timely and accurate the information that can be 

aggregated by supervisors, the more responsive our supervisory and financial stability oversight 

can be.  A well-developed set of risk and control functions also allows an effective point of entry 

for pursuing certain regulatory objectives.  To date, the best example of this potential is our 

annual supervisory stress tests and Comprehensive Capital Analysis and Review (CCAR) to 

which I have already referred.    

As a substantive matter, the CCAR requirements limit capital distributions of large 

financial institutions based upon a forward-looking assessment of the losses that would be 

suffered under hypothetical adverse economic scenarios, so that capital will be built and 

maintained at levels high enough for the firms to remain viable financial intermediaries even 

under such stressed conditions.  In addition to the microprudential improvement that comes from 

                                                 
15 An MRA is a supervisory finding that the Federal Reserve communicates to the firm and requires 
remediation.  For more information, see Board of Governors of the Federal Reserve System, Division of Banking 
Supervision and Regulation (2013), “Supervisory Considerations for the Communication of Supervisory Findings,” 
Supervision and Regulation Letter SR 13-13 (June 17), www.federalreserve.gov/bankinforeg/srletters/sr1313.htm. 
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substituting a dynamic for a static capital calculation, there is an important macroprudential 

motivation, reflected in the design of scenarios and the required levels of post-stress capital.   

The efficacy of the CCAR process is substantially enhanced as the information systems 

and internal risk-management capacities of the firm improve.  Beyond this important, but 

discrete regulatory measure, well-developed processes for determining risk appetite give 

supervisors better insight into risks specific to the activities and strategic decisions of each firm.  

As a result, supervisors should be better able to identify points at which a firm’s risk-taking may 

diverge from that which is consistent with microprudential and macroprudential objectives.  

This, in turn, should permit more timely supervisory or regulatory responses. 

Regulatory Objectives and Fiduciary Duties 

 The regulatory focus on risk in corporate governance will produce additional examples of 

each of the three kinds of measures I have just described.  For instance, the Office of the 

Comptroller of the Currency has recently proposed guidance for risk governance at large national 

banks.16  Still, particularly with an audience half composed of corporate law professors, it is 

natural to ask whether corporate law tools might usefully supplement regulatory measures.  

Specifically, the question arises as to whether the fiduciary duties of the boards of regulated 

financial firms should be modified to reflect what I have characterized as regulatory objectives.  

Doing so might make the boards of financial firms responsive to the broader interests implicated 

by their risk-taking decisions even where regulatory and supervisory measures had not 

anticipated or addressed a particular issue.  And, of course, the courts would thereby be available 

as another route for managing the divergence between private and social interests in risk-taking. 

                                                 
16 U.S. Department of the Treasury, Office of the Comptroller of the Currency (2014), Guidelines Establishing 
Heightened Standards for Certain Large Insured National Banks, Insured Federal Savings Associations, and Insured 
Federal Branches; Integration of Regulations, 79 Fed. Reg. 4282 (January 27). 
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 As I noted at the outset, there is a long history of actual or considered measures to alter 

the duties or liabilities of those with decisionmaking authority in the corporate governance of 

banks.  A more contemporary variant on these ideas was offered a little over a decade ago by Jon 

Macey and Maureen O’Hara, who proposed expanded fiduciary duties for directors of insured 

banks, including giving bank creditors the right to sue for violations of these duties.17  In a 

provocative recent paper, John Armour and Jeff Gordon suggest that the duties of directors of 

systemically important financial institutions should be modified precisely because diversified 

shareholders have a strong interest in avoiding risk decisions by these institutions that increase 

systemic risk.18  Their analysis implies that the customary tension between regulatory and 

diversified shareholders’ interests may be considerably mitigated in the case of systemically 

important firms whose failure could result in financial turbulence and consequent economic loss 

for the entire economy. 

 A consideration of the merits of these or other such proposals is beyond the scope of my 

remarks today.  Obviously, any such changes in corporate law are beyond the authority of the 

Federal Reserve.  I mention them in the hope and anticipation that corporate law scholars will 

continue to evaluate such ideas, since whatever one’s eventual conclusions on their desirability, 

the analytic process is sure to yield further insights into the key question of how best to respond 

to the points of divergence between shareholder and regulatory interests in risk-taking by large 

financial firms. 

 

 

                                                 
17 Jonathan R. Macey and Maureen O’Hara (2003), “The Corporate Governance of Banks,” Federal Reserve Bank of 
New York, Economic Policy Review, vol. 9 (April), pp. 91-107. 
18 John Armour and Jeffrey N. Gordon (2013), “Systemic Harms and Shareholder Value,” European Corporate 
Governance Institute Working Paper No. 222 (Brussels: ECGI, August), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2307959. 
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Conclusion 

 In the wake of the financial crisis, the changes in finance, in financial regulation, and in 

the relationship among government agencies that carry out prudential regulation have created 

any number of opportunities for financial law scholars to collaborate with their colleagues in 

other disciplines--from administrative law to constitutional law to bankruptcy law.  This 

collaboration is perhaps natural, since major shocks to the economy, and thus the country, have 

in the past occasioned legal changes whose implications reached far beyond the original area of 

reform.  As I hope you can tell from my remarks today, I have already found the interaction 

between corporate and financial law scholarship to have been helpful in thinking through the 

policies that will shape a safer financial system.  I look forward to the fruits of the collaborations 

encouraged by the event sponsored today. 
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