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To:  New Attorneys in the CFPB Office of General Counsel 

From: CFPB Assistant Director for Research  

Date:  February 13, 2013 

 

Re: Recommendations as to Bureau Procedures on Cost-Benefit Analysis 

Again, my thanks for an interesting conversation this morning. There are a lot of issues on 
the table, but I think we are starting to make some progress. 

For our meeting tomorrow, I would like you to pull together your thoughts as to an 
appropriate set of policy guidelines for the Bureau in the area of cost-benefit analysis in 
future rulemakings. I think we have now touched upon all of the key substantive issues and 
statutory requirements, but I want to make sure you also give some thought to how best to 
memorialize our approach to CBA. In particular, I would like you to focus on the procedural 
approach that is most likely to generate the highest quality regulations. For example, you 
might consider which approach would best facilitate productive public commentary in the 
rulemaking process, or which approach best allows for the appropriate engagement of 
outside experts in rulemaking. Please give some thought to the following options for how 
we might proceed and recommend which course of action you think most advantageous: 

1) Develop the Bureau’s policy in this area on a rule-by-rule basis without reducing the 
policy to a single written document of the sort that the SEC produced. 

2) Draft a written policy on the subject, but restrict the document to internal use, 
recognizing that there will remain some chance that the guidelines will be subject to 
disclosure obligations under the Freedom of Information Act. 

3) Produce written policy and release the policy to the public as some form of 
interpretative guidance. 

4) Promulgate a written policy through notice-and-comment rulemaking procedures 
under the Administrative Procedure Act. 
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Case prepared by Professor Howell Jackson and Kelley O’Mara, HLS ’14. HLS cases are developed solely as the basis for 
class discussion and participation. Cases are not intended to serve as endorsements, sources of primary data, or 
illustrations of effective or ineffective legal representation. Preliminary and not for distribution or circulation without 
permission.  This case was developed for teaching purposes at Harvard Law School and does not reflect the views of 
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I know you already have some background in legislation and regulation, but I’ve asked one of 
our paralegals to pull together some background materials that may be of help to you in 
thinking through some of these issues. A number of citations are included for your reference. 
In addition to the legal issues, please consider timing resource constraints as you make your 
recommendation. For example, implementing a policy pursuant to notice-and-comment 
procedures will require many months of lead-time and increased Bureau resources (e.g., for 
reading and responding to comments in final rulemaking).   

I look forward to meeting with you again tomorrow. 

 

Attached: Paralegal Research Memo 
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To:  New Attorneys in the CFPB Office of General Counsel 

From: Paralegal in the CFPB Office of General Counsel 

Date:  February 13, 2013 

 

Re:   Research into Procedural Choices for the Bureau’s Approach to Cost-Benefit 
Analysis 

I looked into your research request regarding options for a Bureau approach to cost-benefit 
analysis. Unfortunately, I am having a hard time finding a source that is directly on point. 
There are, however, a few lines of research that may be informative for the Bureau in 
formulating an approach. I have summarized below some information regarding (1) reactions 
to the SEC’s CBA guidelines, (2) assertions that financial regulatory agencies should turn to 
OIRA and OMB for CBA guidance, (3) accounts of the CBA approach of our fellow financial 
regulators, (4) the applicability of FOIA to potential internal Bureau guidance, and (5) the 
varying standards of deference that the Bureau’s policy may warrant depending on the 
procedural approach. Background materials for all of these topics can be found online. 

I. The Reaction to the SEC’s Guidance on CBA 

Commentators have had mixed reactions to the SEC’s choice to formulate and publicly 
release internal guidance on how to approach CBA in rulemaking. Some believe the 
Commission may have set a trap for itself by raising the bar for CBA expectations. Others, 
without commenting on the substantive merits, believe that the Commission ceded too 
much ground procedurally by formulating such a policy, when it was statutorily unnecessary. 
Conversely, some believe that the Guidelines are a step in the right direction, providing a set 
of standard expectations that can be adapted over time. There are a few sources you may 
want to look into; I have summarized the highlights below. 

• Bruce Kraus and Connor Raso, “Rational Boundaries for SEC Cost-Benefit Analysis”1 

o Kraus (former co-Chief Counsel in the SEC’s Rulemaking division) and Raso 
state optimistically that the Guidelines “acknowledge[] lessons learned from 
the case law and take[] a respectful tone toward the cases while avoiding 

1. Bruce Kraus and Connor Raso, “Rational Boundaries for SEC Cost-Benefit Analysis,” November 15, 2012, 
30 Yale J. on Reg. 2 (2013, forthcoming), http://ssrn.com/abstract=2139010. 
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o codification of their overbroad and unworkable dicta. In doing so, [the 

Guidelines] both respect[] and subtly and implicitly respond[] to some of the 
ambiguities and misdirection in the case law, staking out sensible positions 
that, if followed in future releases, should be defensible in future litigation.” 

o The authors believe that the Guidelines will allow the Commission the 
flexibility to take into account “the import and intent of [a regulation’s] 
specifics,” while providing for “consistent economic analyses across multiple 
related rules.” 

o They further “recommend that the SEC elaborate, formalize, and build upon 
[the Guidelines]. Once the SEC has turned the initial step represented by the 
2012 Guidance into a meaningful, flexible, and feasible process for economic 
analysis of its rules, qualifying that approach for enhanced judicial deference 
is the best way to chart a new course for future rules through the Court of 
Appeals.” 

• Better Markets, Setting the Record Straight on Cost-Benefit Analysis and Financial 
Reform at the SEC2  

o Better Markets, a nonprofit organization, asserts that the Guidelines may 
“forestall the imposition of even more draconian cost-benefit standards.” 
However, the group points to a previous court opinion3 wherein the D.C. 
Circuit—focusing on the Commission’s decision to undertake an economic 
analysis—decided to “hold the SEC to the standard it had set for itself,” 
despite its concession that “the SEC may not have been required to conduct 
an economic analysis” for the rulemaking in question. Better Markets worries 
that the Guidelines could open the door to similar judicial scrutiny. 

o The nonprofit asserts that “the 2012 Guidelines conflict with the SEC’s 
governing statutes, with the legislative intent underlying those statutes, and 
with the ultimate policy objectives that Congress and the Executive Branch 
clearly sought to achieve in the Dodd-Frank Act.” The group further argues 
that the Guidelines will “impair the SEC’s ability to discharge its core mission 
of protecting investors and safeguarding the public interest.”  

o The group raises procedural questions regarding the agency’s use of the 
Guidelines: “They have not had the benefit of any sort of public comment4 or 

2. Better Markets, Setting the Record Straight on Cost-Benefit Analysis and Financial Reform at the SEC, 
July 30, 2012, http://www.bettermarkets.com/sites/default/files/CBA%20Report.pdf. 
3. American Equity Investment Life Ins. Co. v. SEC, 613 F. 3d 166, 177 (D.C. Cir. 2009). 
4. Notably, there are interesting questions as to whether or not there are benefits to the Bureau in 
subjecting the guidelines to the notice and comment. While such a choice may allow the Bureau to enjoy 
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informed debate in which all sides of the issues have been thoroughly 
considered. At least those minimal procedures, which promote transparency 
and sound public policy, should be undertaken before the SEC implements 
such a significant change with profound implications.” 

• James D. Cox and Benjamin J.C. Baucom, “The Emperor Has No Clothes: Confronting 
the D.C. Circuit’s Usurpation of SEC Rulemaking Authority”5 

o When referring to the Guidelines, Cox and Baucom state: “[T]he SEC appears 
to have blindly walked into the trap it has set for itself by repeatedly framing 
justifications for the rule on costs and benefits. In a sense, it now finds itself 
hoisted by its own petard.” 

• Statement of SEC Chairman Mary Schapiro before a Congressional Subcommittee6 

o “The new guidance . . . should allow for a more comprehensive evaluation of 
alternative means of meeting a statutory mandate and give the most 
complete picture of a rule’s economic effects, particularly in those situations 
in which it is difficult to distinguish between the mandatory and discretionary 
components of a rule.” 

o “Overall, the guidance should result in the public, Commission, and staff 
being better informed about rules’ likely economic consequences and in 
more clear and comprehensive economic analyses. With the review and input 
of my colleagues, we will continue to make further improvements to the 
guidance in the weeks and months ahead.” 

• Craig Lewis, Chief Economist and Director of RSFI7  

o Lewis asserts that one of the most important contributions of the Guidelines 
will be to “[f]acilitat[e] a rigorous back-and-forth between the Commission 
and the public regarding the economic effects of the Commission’s rules.”  

o He believes that “each element of the Guidance promotes transparency in 
Commission rulemaking,” and further states that “[t]his framework provides 

more deference from courts in the future, it could also formalize more strict CBA requirements than 
might otherwise be required. 
5. James D. Cox and Benjamin J.C. Baucom, “The Emperor Has No Clothes: Confronting the D.C. Circuit’s 
Usurpation of SEC Rulemaking Authority,” 90 Texas Law Review 1811 (2012). 
6. The SEC’s Aversion to Cost-Benefit Analysis: Hearing before the Subcomm. On TARP, Financial Services 
and Bailouts of Public and Private Programs, 112th Cong. 112–139 (2012) (statement of SEC Chairman 
Mary Schapiro). 
7. Craig Lewis, Chief Economist and Director of the SEC’s Division of Risk, Strategy, and Financial 
Innovation, “The Expanded Role of Economists in SEC Rulemaking,” October 12, 2012, 
http://www.sec.gov/news/speech/2012/spch101612cml.htm. 
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the public insight into exactly why and how the Commission is choosing to 
act, and the public then has the opportunity to respond to the Commission 
on each of these points.” 

II. Assertions that the Financial Regulatory Agencies Should Turn to 
OIRA and OMB for CBA 

While the financial regulatory agencies are not subject to OIRA review and not mandated to 
follow OMB Guidance on CBA, this parallel process for executive agencies has influenced the 
development of CBA by the regulators. According to former Chairman Mary Schapiro, the 
SEC’s new Guidelines draw largely from the principles set forth both in the OMB Circular8 
regarding CBA and the Executive Orders requiring OIRA review for executive agency 
rulemakings.  

In a recent report,9 however, the Government Accountability Office (GAO) found that 
“[a]lthough most of the federal financial regulators told us that they tried to follow Circular 
A-4 in principle or spirit, their policies and procedures did not fully reflect OMB guidance on 
regulatory analysis.” Namely, the GAO found that “the regulators’ policies generally do not 
fully address the information challenges that regulators encounter as they draft regulations, 
as such challenges are addressed by Circular A-4.” The GAO report asserts that if the 
principles in Circular A-4 were applied to the CBAs conducted by the financial regulators, 
there may be an “opportunity to enhance the rigor and improve the transparency of their 
analyses.” The opinion asserted in the GAO report is reflective of the sentiment of some 
commentators, who have suggested that the independent agency rulemakings should also 
be subject to OIRA review and OMB Guidelines, whether through a change in law or by 
voluntary submission.  

Currently, there is a bipartisan bill pending in the Senate that would allow the President to 
extend mandatory OIRA review to independent agencies. S. 3468, introduced by Senators 
Portman, Warner and Collins, is a bill “[t]o affirm the authority of the President to require 
independent regulatory agencies to comply with regulatory analysis requirements applicable 
to executive agencies, and for other purposes.”10 

Others have suggested that the agencies should voluntarily ask for OIRA assistance. Scott 
O’Malia, one of the five CFTC commissioners, has embraced this view. In a recent statement,11 

8. Office of Management and Budget, “Circular A-4 2-3,” September 17, 2003, 
http://www.whitehouse.gov/omb/circulars_a004_a-4.  
9. Government Accountability Office, “Dodd-Frank Act Regulations: Implementation Could Benefit from 
Additional Analyses and Coordination,” November 2011, http://www.gao.gov/products/GAO-12-151.  
10. S. 3468, 112th Cong. (2012). 
11. Scott D. O’Malia, “Unreasonably Feeble: Opening Statement of Commissioner Scott D. O’Malia 
Regarding Open Meeting on One Final Rule and One Proposed Rule,” U.S. Commodity Futures Trading 
Commission [CFTC], February 23, 2012, http://www.cftc.gov/PressRoom/SpeechesTestimony/omalia 
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he shared his disappointment with the Commission’s CBA: 

Our inability to develop a quantitative analysis, or to develop a reasonable 
comparative analysis of legitimate options, hurts the credibility of this 
Commission and undermines the quality of our rules. I believe it is time for 
professional help, and I will be following up this statement with a letter to the 
Director of the OMB seeking an independent review of the [the regulation] to 
determine whether or not this rulemaking fully complies with the President’s 
Executive Orders and the OMB guidance found in OMB Circular A-4. To the 
extent that OMB finds any concerns with the Commission’s economic 
analysis, I hope that it will provide specific recommendations as to how the 
Commission can improve its cost-benefit analysis and analytical capabilities. 

Notably, some have challenged Commissioner O’Malia’s stance. Better Markets wrote the 
OMB, asking them to deny Commissioner O’Malia’s request on the grounds that it is 
“inappropriate insofar as it seeks to enlist the aid of OMB in attacking the [regulation],” and 
it “ignores the boundary that insulates independent regulatory agencies from excessive 
oversight or interference from the Executive Branch.”12 

III. The Approach to CBA Taken by Other Financial Regulators 

In May 2011, the Republican members of the Senate Banking Committee requested that the 
Inspectors General of our fellow financial regulatory agencies analyze and report on each 
agency’s use of CBA in rulemaking. In their responses, each agency detailed their approach to 
CBA. While you are already aware of the SEC’s Guidelines, a summary of the approach taken 
by some of the other financial regulatory agencies is below. 

• Federal Reserve:13 When the Inspector General interviewed those involved in the 
rulemaking process, the staff did not identify a written approach to CBA in 
rulemaking. However, there is a formal written policy on CBA to guide the Fed’s 
rulemaking efforts. The lack of familiarity by the rulemaking staff indicates that the 
policy, which is concededly out of date, is probably not very influential in the 
rulemaking process. According to the Office of Inspector General (OIG) report, “[t]he 
Rulemaking Procedures Policy Statement generally describes the Board’s efforts to 
obtain preliminary views of interested parties prior to drafting a proposed rule and 
the presentation of the proposal to the applicable Board Governors for initial 
analysis.” It is available upon request (and payment) from the Federal Reserve. 

statement022312.  
12. Letter from Dennis M. Kelleher, CEO and President of Better Markets to Jeffery Zients, Acting Director 
of OMB, February 29, 2012. 
13. Board of Governors of the Federal Reserve, Office of the Inspector General, Response to a 
Congressional Request Regarding the Economic Analysis Associated with Specified Rulemakings, June 
2011, http://www.federalreserve.gov/oig/files/Congressional_Response_web.pdf. 
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Notably, the Federal Reserve does not have to observe a statutory cost-benefit 
mandate. 

• Office of the Comptroller of the Currency:14 Until Dodd-Frank, the OCC was subject 
to OIRA review as an executive agency. Therefore, the agency has a written policy 
approach to CBA in an internal staff manual. The procedures therein “provide a 
framework for rule development, presentation, public comment, evaluation, and 
approval. They detail regulatory requirements for the performance of economic 
analysis in support of rulemaking and procedures governing the timing and role of 
the analysis in the overall development, evaluation, and approval of rules. These 
materials include requirements for analysis to support the determination of rule 
significance, the more in-depth economic analysis required for significant rulemaking, 
and a description of the process by which the analysis is included in rulemaking 
packages reviewed by OCC senior officials.” However, this guidance is out-of-date 
and no longer in force, since the OCC was recently deemed an independent agency 
for rulemaking purposes. Therefore, the Inspector General recommended that the 
OCC staff develop a new written policy to reflect its new status.  

• Commodities Futures Trading Commission:15 In May 2011, the Chairman of the CFTC 
directed the agency to develop guidelines for CBA in observation of the CFTC’s 
unique statutory mandate. The new guidance “encourages compliance with aspects 
of EO 12,866, EO 13,563, and OMB Circular A-4, and contains detailed instructions.” It 
further requires that the Commission (1) respond to significant comments addressing 
costs and benefits, (2) discuss the costs and benefits of alternative approaches to 
regulation, (3) explain why the regulatory approach being promulgated was chosen, 
and (4) “discuss whether and how costs or benefits were quantified.” The internal 
guidance was made public in response to the Congressional inquiry and can be found 
in Appendix 2 of the CFTC’s OIG report. 

IV. Applicability of the Freedom of Information Act 

If the Bureau chose to formulate a purely internal policy, it may still be subject to public 
disclosure due to the Freedom of Information Act (FOIA). The Act requires that the Bureau 
make available to the public “those statements of policy and interpretations which have 
been adopted by the agency and are not published in the Federal Register,”16 as well as 

14. Office of the Inspector General, Dodd-Frank Act: Congressional Request for Information Regarding 
Economic Analysis by OCC, June 13, 2011, http://www.treasury.gov/about/organizational-
structure/ig/Documents/OIG-CA-11-006.pdf. 
15. CFTC, Office of the Inspector General, A Review Of Cost-Benefit Analyses Performed by the Commodity 
Futures Trading Commission in Connection with Rulemakings Undertaken Pursuant to the Dodd-Frank Act, 
June 13, 2011, http://www.cftc.gov/ucm/groups/public/@aboutcftc/documents/file/ 
oig_investigation_061311.pdf. 
16. 5 U.S.C. § 552(a)(2)(B) (2012). 
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“administrative staff manuals and instructions to staff that affect a member of the public.”17 
Under either of these standards, it appears that the Bureau’s Guidelines on CBA may have to 
be made available for public inspection and copying. This may effectively require the Bureau 
to publish the guidelines on its website, as a 1996 amendment to FOIA requires that “each 
agency shall make such records available, including by computer telecommunications or . . . 
by other electronic means.”18  

Even if the Bureau were to establish that there was no affirmative duty to disclose the 
guidance under one of these standards, it would be obligated to make the guidelines 
available upon request.19 Once the Bureau fulfills a request to release the guidance to one 
party, an affirmative duty to share the guidance electronically applies.20 Additionally, it is 
unlikely that the Bureau’s policy approach to cost-benefit analysis would qualify under one of 
the justifications for withholding information. 21  Therefore, it seems unlikely that any 
formulation of CBA guidelines could remain purely internal. 

If you want to investigate the FOIA implications further, there are a few sources that may 
prove helpful: 

• Peter L. Strauss, Todd D. Rakoff, Cynthia R. Farina, and Gillian E. Metzger. 
Administrative Law: Cases and Comments (St. Paul, MN: Thomson Reuters/Foundation 
Press, 11th ed. 2011), 1098-1125. 

• Department of Justice, Office of Management and Budget, and General Services 
Administration, Your Right to Federal Records, USA.gov, July 2011, 
http://www.justice.gov/oip/foia-resources.html#s5. 

V. Standards of Deference in Judicial Review 

As you are undoubtedly aware, the procedural approach chosen for memorializing the 
Bureau’s interpretation of its cost-benefit mandate may influence the level of deference 
awarded to the Bureau in judicial review. As established in the Mead decision, “administrative 
implementation of a particular statutory provision qualifies for Chevron deference when it 
appears that Congress delegated authority to the agency generally to make rules carrying 
the force of law, and that the agency interpretation claiming deference was promulgated in 

17. 5 U.S.C. § 552(a)(2)(C) (2012). 
18. 5 U.S.C. § 552(a)(2) (2012). 
19. 5 U.S.C. § 552(a)(3)(A) (2012). 
20. 5 U.S.C. § 552(a)(2)(D) (2012). 
21. 5 U.S.C. § 552(b) provides a number of exceptions to FOIA disclosure, including internal personnel 
rules, inter-agency memorandums that would only be available through litigation, records or information 
compiled for law enforcement purposes, or information related to the exam of financial institutions. 
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the exercise of that authority.”22 However, if an agency interpretation does not have the 
“force of law,” it will be evaluated under the less deferential Skidmore standard.  

Mead suggests that “interpretations adopted pursuant to notice-and-comment rulemaking 
typically, though not always, deserve Chevron deference” in judicial review.23 While it is 
unclear whether or not a Bureau adoption of CBA policy would have the force of law even if 
APA procedures were observed, it is clear that the use of notice-and-comment would bolster 
the Bureau’s claim for strong deference under the Skidmore standard.24 Therefore, the 
formality exercised in adopting a Bureau policy approach to CBA may be an important factor 
in determining success in a future litigation challenge.  

While formal procedures may bolster the Bureau’s claim for deference, it is important to 
keep in mind that such procedures can be lengthy and costly.  The public comment period 
alone typically ranges from 30 to 60 days.25  Additionally, courts have interpreted the notice-
and-comment provision of the APA26 to require that the agencies demonstrate how issues of 
“cogent materiality” have been ventilated.27  Satisfying this burden requires a substantial 
investment of staff time.  Completing a notice-and-comment rulemaking process takes at 
least a full year and often a good deal longer.  

This is a complicated issue, and it may warrant further exploration. The following sources 
may be useful as you proceed: 

• Peter L. Strauss, Todd D. Rakoff, Cynthia R. Farina, and Gillian E. Metzger. 
Administrative Law: Cases and Comments (St. Paul, MN: Thomson Reuters/Foundation 
Press, 11th ed. 2011), 456-480. 

• John F. Manning and Matthew Stephenson, Legislation and Regulation (St. Paul, 
MN: Thomson Reuters/Foundation Press, 2010), 919-940. 

 

22. United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). 
23. Kristin E. Hickman and Matthew D. Krueger, “In Search of the Modern Skidmore Standard,” 107 
Columbia Law Review 1235, 1284 (2007). 
24. Ibid. “When [notice-and-comment promulgated] interpretations do not merit Chevron deference, 
courts are right to find that notice-and-comment rulemaking bolsters the agency’s claim for strong 
Skidmore deference. The procedure provides the public notice and opportunity to participate in 
rulemaking that ameliorates concerns about agency overreaching. By contrast, courts found the formality 
factor cut against deferring to the agency in cases where the agency’s interpretation appeared only in 
formats lacking public scrutiny: [for example] an internal agency manual.” 
25. Office of the Federal Registrar, A Guide to the Rulemaking Process 5 (2011) 
https://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf.  
26. 5 U.S.C. § 553(c) (2012). 
27. See United States v. Nova Scotia Food Corp., 568 F.2d 240 (2d Cir. 1977); see also Portland Cement 
Ass’n v. Ruckleshaus, 486 F.2d 375 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (1974). 
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