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To:  New Attorneys in the CFPB Office of General Counsel 

From: General Counsel of the CFPB 

Date:  February 12, 2013 

 

Re: Developing an Approach to Cost-Benefit Analysis for the CFPB 

Thank you for your participation in today’s discussion about the Business Roundtable 
decision. Our analysis of the opinion will be important for our efforts to develop the Bureau’s 
approach to cost-benefit analysis.  

Next week, we will begin to map out a Bureau policy on cost-benefit analysis and related 
matters. However, before we begin our discussions, please take some time to review the 
attached documents in order to formulate your views on the following four questions:  

(1) To what extent do the CFPB’s enabling statutes impose on the Bureau the obligation 
to conduct some form of cost-benefit analysis? 

(2) How can the Bureau articulate and measure the general benefits of consumer 
financial regulations in its rulemaking and related activities?  

(3) What can we learn from the SEC’s new guidelines for cost-benefit analysis adopted 
after the Business Roundtable opinion?  

(4) How would you assess the adequacy of the Bureau’s current efforts to conduct cost-
benefit analysis in recent rulemakings?  

I have outlined some general thoughts below and attached some documents for you to 
review in advance of our next meeting. I look forward to continuing our discussion on 
Monday. 

I. CFPB’s Cost-Benefit Mandate 

As you are aware, the D.C. Circuit struck down the SEC’s proxy access rulemaking as 
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“arbitrary and capricious,” 1 because the SEC had inadequately addressed its statutory 
mandate to consider the new rule’s effects on “efficiency, competition, and capital 
formation.”2 The CFPB arguably operates under an analogous statutory mandate,3 found in 
Dodd-Frank Act § 1022(b)(2) (12 U.S.C. § 5512(b)(2)), which states: 

In prescribing a rule under the Federal consumer financial laws— 

(A) the Bureau shall consider— 

(i) the potential benefits and costs to consumers and covered persons, including the 
potential reduction of access by consumers to consumer financial products or services 
resulting from such rule; and 

(ii) the impact of proposed rules on covered persons, as described in section 1026, and 
the impact on consumers in rural areas 

Additionally, Dodd-Frank requires the Bureau to consider costs and benefits relevant to 
specific groups or categories of regulation.4  

1. Administrative Procedure Act § 706(2)(A). 
2. Securities Exchange Act of 1934 Section 3(f), 15 U.S.C. § 78c(f) (2012); Investment Company Act of 1940 
§ 2(c). 15 U.S.C. § 80a-2(c) (2012); Securities Act § 2(b), 15 U.S.C. § 77b(b) (2012).  
3. The Bureau is also required to consult with other banking regulators prior to rulemaking, and CFPB 
rulemakings may be subject to veto by the Financial Stability Oversight Council. However, this is beyond 
the scope of this week’s problem. Dodd-Frank Act §§ 1022, 1023. 
4. Dodd-Frank Act § 1031(c)(1),12 U.S.C. § 5531(c)(1) (2012): The Bureau shall have no authority under this 
section to declare an act or practice in connection with a transaction with a consumer for a consumer 
financial product or service, or the offering of a consumer financial product or service, to be unlawful on 
the grounds that such act or practice is unfair, unless the Bureau has a reasonable basis to conclude that-- 
(A) the act or practice causes or is likely to cause substantial injury to consumers which is not reasonably 
avoidable by consumers; and (B) such substantial injury is not outweighed by countervailing benefits to 
consumers or to competition.  
Dodd-Frank Act § 1041(c), 12 U.S.C. §5551(c) (2012): Additional consumer protection regulations in 
response to State action (1) Notice of proposed rule required. The Bureau shall issue a notice of proposed 
rulemaking whenever a majority of the States has enacted a resolution in support of the establishment or 
modification of a consumer protection regulation by the Bureau. (2) Bureau considerations required for 
issuance of final regulation. Before prescribing a final regulation based upon a notice issued pursuant to 
paragraph (1), the Bureau shall take into account whether-- (A) the proposed regulation would afford 
greater protection to consumers than any existing regulation; (B) the intended benefits of the proposed 
regulation for consumers would outweigh any increased costs or inconveniences for consumers, and 
would not discriminate unfairly against any category or class of consumers; and (C) a Federal banking 
agency has advised that the proposed regulation is likely to present an unacceptable safety and soundness 
risk to insured depository institutions. 
Dodd-Frank Act § 1100G(b),5 U.S.C. § 603(d)(1): Each initial regulatory flexibility analysis required under 
this section shall contain-- (A) any projected increase in the cost of credit for small entities; (B) any 
significant alternatives to the proposed rule which accomplish the stated objectives of applicable statutes 
and which minimize any increase in the cost of credit for small entities; and (C) advice and 
recommendations of representatives of small entities relating to issues described in subparagraphs (A) and 
(B) and subsection (b). 
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The CFPB’s CBA mandate has yet to be interpreted by a court. However, in any litigation 
challenge, the Bureau’s consideration of the mandate will be carefully scrutinized under 
existing APA case law regarding the requirement that action not be “arbitrary and 
capricious.”5 Business Roundtable may provide an influential lens into how the D.C. Circuit 
and other reviewing courts would approach the mandate.  

In addition to the cost-benefit mandate imposed during rulemaking, Dodd-Frank § 1022(d) (12 
U.S.C. § 5512(d)) also requires the Bureau to conduct an ex-post review of “significant rule[s] 
or order[s]”6 within five years of the effective date of the rule. 

(1) In general 

The Bureau shall conduct an assessment of each significant rule or order adopted by the 
Bureau under Federal consumer financial law. The assessment shall address, among 
other relevant factors, the effectiveness of the rule or order in meeting the purposes 
and objectives of this subchapter and the specific goals stated by the Bureau. The 
assessment shall reflect available evidence and any data that the Bureau reasonably may 
collect. 

(2) Reports 

The Bureau shall publish a report of its assessment under this subsection not later than 
5 years after the effective date of the subject rule or order. 

(3) Public comment required 

Before publishing a report of its assessment, the Bureau shall invite public comment on 
recommendations for modifying, expanding, or eliminating the newly adopted 
significant rule or order. 

It is unclear to what extent this ex-post review will include a comparative analysis of the 
actual costs and benefits of the rule. However, given both the directive to include relevant 

5. Administrative Procedure Act § 706(2)(A). 
6. There is no statutory definition for “significant rule or order” in Dodd-Frank. Therefore, the 
determination of what is “significant” has been left to the Bureau itself. The Bureau has not yet revealed 
how it will approach the definition. The Bureau may be informed by Executive Order 12,866, Section 3(f), 
which defines “significant regulatory action” as any action likely to result in a rule that may: “(1) Have an 
annual effect on the economy of $100 million or more or adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or 
State, local, or tribal governments or communities; (2) Create a serious inconsistency or otherwise 
interfere with an action taken or planned by another agency; (3) Materially alter the budgetary impact of 
entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (4) 
Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles 
set forth in this Executive order.” 
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data in the assessment and the Bureau’s broad powers to collect such information,7 it is likely 
that a cost-benefit analysis will be conducted during these reviews, in addition to the 
required CBA during the rulemaking process. 

For our next meeting, please come prepared to discuss your view on what kind of CBA the 
Bureau is statutorily mandated to perform in both the rulemaking process and the ex-post 
review. To prepare your views, please refer to the statutory language (found in Appendix A) 
and incorporate takeaways from our Business Roundtable discussion.  

II. The Benefits of Consumer Financial Regulation 

In developing an approach to cost-benefit analysis, the Bureau is forced to confront an 
asymmetry of ascertainable information in calculating costs and benefits. Specifically, the 
costs of implementing a new regulation are often, though not always, quantifiable and 
estimable. Conversely, the benefits to consumers, market participants, and the economy as a 
whole are not easily quantifiable and often appear speculative. This asymmetry is not unique 
to the Bureau; it is commonly encountered among regulators, particularly our fellow financial 
regulatory agencies. Therefore, as we develop a Bureau policy regarding CBA, we must 
consider carefully the general benefits of consumer financial regulation, which may be better 
asserted in rulemaking through a qualitative discussion.  

We should begin by considering the principle justifications for consumer financial regulations 
and the problems that the Bureau should seek to remedy. The chart below provides a 
summary of these justifications.8 As you can see, it may be difficult for the Bureau to quantify 
the benefits of rules designed to limit these problems. For example, would it be possible for 
the Bureau to reasonably estimate the benefits resulting from the production of public 
goods, the reduction of informational asymmetries, the correction of cognitive errors, or the 
elimination of excess consumption? How else might the Bureau go about measuring these 
potential benefits in a manner that would be helpful in the event of judicial challenges of the 
sort brought in the Business Roundtable case? Please review the article in Appendix B 
addressing these justifications and come prepared to discuss how the Bureau should 
navigate the difficulties apparent in asserting the benefits of consumer financial regulation. 

7. The Bureau has broad powers to collect data, which may then be included in the ex-post review. Dodd-
Frank Act § 1022(c)(4)(B) requires, as a part of the Bureau’s monitoring responsibilities, that it gather 
information from a variety of sources, “including examination reports concerning covered persons or 
service providers, consumer complaints, voluntary surveys and voluntary interviews of consumers, 
surveys and interviews with covered persons and service providers, and review of available databases.” 
The provision also allows the Bureau the flexibility to design forms and require answers in order to fulfill 
its broader “monitoring, assessment, and reporting responsibilities imposed by Congress.” Additionally, 
the statute gives the Bureau the right to access reports of examination created by other Federal agencies, 
including the prudential regulators. Dodd-Frank Act § 1022(c)(6)(B). 
8 See John Y. Campbell et al., “Making Financial Markets Work for Consumers,” Harvard Business Review,  
(July-August 2011), 47.  
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Potential 
Problems 

Explanation Example 

Externalities When the actions of 
one party impact 
another party who had 
no say in the outcome 

Foreclosures are costly for entire 
neighborhoods, not just the borrowers and 
lenders who are directly involved 

Information 
Failures 

When one party has 
more information 
relevant to the 
transaction than the 
other 

Consumers may have better information 
than the bank about their likelihood of 
defaulting on a loan 

Market 
Power 

The ability of firms to 
set prices higher than 
their costs of 
production 

The costs of comparing the prices and 
features of different cell phone plans 
reduces the likelihood that consumers will 
switch providers and allows firms to charge 
higher prices 

Public 
Goods 

When it is difficult for 
firms to prevent 
consumers from using 
a product even if they 
haven’t paid 

Unbiased information about products, firms 
and markets tends to be underprovided 
because it is costly to supply and consumers 
can often access information without paying 
for it 

Cognitive 
Biases 

Systematic errors in 
judgment that result 
from the way our 
brains process 
information 

Individuals tend to place more weight on 
the immediate consequences of a decision 
than on the future consequences which may 
lead them to save too little or borrow too 
much 

Limited 
Financial 
Capabilities 

How much people 
know about financial 
markets and how to 
make financial 
decisions 

Dementia, which increases steadily with age, 
is one reason that the elderly are often the 
primary targets of financial scams 

Unfair 
Outcomes 

Markets may make 
some people better off 
and other people 
worse off 

The costs to banks of providing “free 
checking” are paid for by those consumers 
who incur overdraft charges 
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III. The SEC’s Response to Business Roundtable 

After its defeat in Business Roundtable and hearings about CBA before a House 
Subcommittee, 9  the SEC issued new internal guidance to its rule-writing department 
articulating a more quantitative approach to CBA.10 Although the SEC operates under a 
different mandate (to consider “whether the action will promote efficiency, competition, 
and capital formation”), the Commission’s revised approach in light of the increased scrutiny 
can be informative for our efforts to develop a Bureau CBA policy. 

The new guidance asks the rule-writing staff to work with SEC economists to: 

(1) identify and describe the most likely economic benefits and costs of the proposed 
rule and alternatives;  

(2) quantify those expected benefits and costs to the extent possible;  

(3) for those elements of benefits and costs that are quantified, identify the source or 
method of quantification and discuss any uncertainties underlying the estimates; and  

(4) for those elements that are not quantified, explain why they cannot be quantified.11  

It is unclear whether the D.C. Circuit will be satisfied that this new approach to CBA meets 
the requirements of Business Roundtable, as there has yet to be a challenge on a rule 
promulgated under the guidance. Please review the policy (found in Appendix C) and come 
prepared to discuss your thoughts on the extent to which this approach should inform our 
efforts in developing a Bureau approach to CBA. 

IV. CFPB’s Current CBA Efforts  

In its first year of rulemaking, the Bureau has had relatively little interaction with its cost-
benefit mandate. Most of the initial rules issued by the Bureau did not require an extensive 
analysis due to the nature of the rule or the lack of comments on costs and benefits. 
However, the Bureau is developing an approach to addressing its Dodd-Frank Act § 1022 
mandate in the rulemaking process. I have attached two rulemakings for your review.  

9. Citing the Business Roundtable decision and other incidents, House of Representatives Subcommittee 
on TARP, Financial Services and Bailouts of Public and Private Programs of the Committee on Oversight 
and Government Reform held hearings entitled The SEC’s Aversion to Cost-Benefit Analysis. SEC Chairman 
Mary Schapiro and others were questioned on about the Commission’s approach to CBA. Subcommittee 
Chair Patrick T. McHenry, in his opening statement, explained that the hearings were called because “it is 
widely recognized that the SEC continues to fail at delivering adequate cost-benefit analysis of its rules 
and regulations.” 
10. Memorandum from Division of Risk, Strategy, and Financial Innovation and Office of the General 
Counsel, SEC, to Staff of the Rulewriting Divisions and Offices, SEC, March 16, 2012, 
http://www.sec.gov/divisions/riskfin/rsfi_guidance_econ_analy_secrulemaking.pdf. 
11. Ibid., 9-10. 
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• Final Rule: Defining Larger Participants in the Consumer Debt Collection Market – 
October 2012  

o Appendix D: Please read 65,775-65,777 and 65,790-65,797 

• Escrow Requirements Under the Truth in Lending Act (Regulation Z) – January 2013  

o Appendix E: Please read 4,726-4,728 and 4,743-4,749  

Please do not worry too much about the substantive details of the regulations; focus instead 
on the evolution of the Bureau’s approach to CBA, with a special focus on how the Bureau 
has articulated the benefits of each regulation. In particular, try to identify the benefits the 
Bureau has cited using the categories outlined in Appendix B.  

Ultimately, I’d like to hear your opinions on how the Bureau’s efforts align with your 
understanding of the statutory mandate, the requirements of Business Roundtable, and the 
SEC’s new approach to cost-benefit analysis. To form an opinion, please pay special attention 
to the Bureau’s balance between quantitative estimates and qualitative assertions. 
Additionally, please take note of the Bureau’s use of data from both internal and external 
sources. Come prepared to discuss your thoughts on whether or not the analysis would 
withstand judicial scrutiny and to provide suggestions for how it could be improved.  

 

Enclosed: 

Appendix A: Dodd-Frank § 1022 and additional key provisions 

Appendix B (available online): John Y. Campbell et al., “Making Financial Markets Work for 
Consumers,” Harvard Business Review (July-August 2011), 47. As additional background, see 
also John Y. Campbell et al., “Consumer Financial Protection,” 25 Journal of Economic 
Perspectives 91 (2011). 

Appendix C: Memorandum to SEC Staff of the Rulewriting Divisions and Offices 

Appendix D: Final Rule: Defining Larger Participants in the Consumer Debt Collection Market 
(October 2012) 

Appendix E: Escrow Requirements Under the Truth in Lending Act (Regulation Z) (January 
2013) 
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Additional Law Review Materials of Potential Interest 

Articles Addressing the Business Roundtable Decision 

James D. Cox and Benjamin J.C. Baucom, “The Emperor Has No Clothes: Confronting the D.C. 
Circuit’s Usurpation of SEC Rulemaking Authority,” 90 Texas Law Review 1811 (2012). 

Specific commentary on the Business Roundtable decision, asserting that the D.C. 
Circuit “assumed for itself a role opposed to the one Congress prescribed for courts 
reviewing SEC rules.” 

Case Comment, “D.C. Circuit Finds SEC Proxy Access Rule Arbitrary and Capricious for 
Inadequate Economic Analysis: Business Roundtable v. SEC,” 125 Harvard Law Review 1088 
(2012). 

Case comment about the Business Roundtable decision, contending that the court 
applied an excessive standard, contrary to the intent of Congress. 

Anthony W. Mongone, “Business Roundtable: A New Level of Judicial Scrutiny and its 
Implications in a Post-Dodd-Frank World,” 2012 Columbia Business Law Review 746 (2012). 

Directly commenting on the Business Roundtable decision, arguing that the standard 
Congress intended was “far more deferential” and that the D.C. Circuit applied a 
“nearly insurmountable standard” in the case.  

Bruce Kraus and Connor Raso, “Rational Boundaries for SEC Cost-Benefit Analysis” 
November 15, 2012, 30 Yale Journal on Regulation 2 (2013 Forthcoming), 
http://ssrn.com/abstract=2139010. 

Traces the use of CBA by the SEC over time, reacts to the Business Roundtable 
decision and analyzes the Congressional and Commission reaction. Addresses the 
development of the new SEC CBA guidelines. 

Michael E. Murphy, “The SEC and the District of Columbia Circuit: The Emergency of a Distinct 
Standard of Judicial Review,” 7 Virginia Law and Business Review 125 (2012). 

Traces the development of the SEC’s cost-benefit standard from the 1996 
amendments to the Business Roundtable decision. 

Rachel Benedicta, “Judicial Review of SEC Rules: Managing the Costs of Cost-Benefit 
Analysis,” 97 Minnesota Law Review 278 (2012). 

“[A]rgues that the scope of judicial review of SEC cost-benefit analysis must be 
clearly defined in order to prevent rendering cost-benefit analysis itself an inefficient 
and overly burdensome exercise.” 
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J. Robert Brown, Jr., “Shareholder Access and Uneconomic Economic Analysis: Business 
Roundtable v. SEC,” Denver University Law Review Online, Vol 88 (2011). 

“The D.C. Circuit imposed a ‘nigh impossible’ standard with respect to the applicable 
economic analysis.” 

Jill E. Fisch, “The Long Road Back: Business Roundtable and the Future of SEC Rulemaking” 
(University of Pennsylvania Law School, Institute for Law and Economics, Paper No. 12-34), 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2164423. 

Argues that the proxy access rule was otherwise flawed and that the D.C. Circuit’s 
grounds for striking down the rule were flawed. Asserts that “[b]y substituting its 
own policy judgment for that of Congress, the DC Circuit threatens not just the ability 
of administrative agencies to formulate regulatory policy, but the ability of Congress 
to direct agency policymaking.” 

Article Addressing Financial Regulation and CBA 

Edward Sherwin, “The Cost-Benefit Analysis of Financial Regulation: Lessons from the SEC’s 
Stalled Mutual Fund Reform Effort,” 12 Stanford Journal of Law, Business & Finance 1 (2006). 

Examines the cost-benefit analysis standards for financial regulatory agencies. 

Paul Rose & Christopher Walker, The Importance of Cost-Benefit Analysis in Financial 
Regulation, Center for Capital Markets Competitiveness, U.S. Chamber of Commerce (2013). 

Takes a broad look at the status of cost-benefit analysis by financial regulators, 
including an analysis of the Business Roundtable decision and its effects.  Published by 
the U.S. Chamber of Commerce, one of the plaintiffs in Business Roundtable.  

Articles on the Consumer Financial Protection Bureau 

Leonard J. Kennedy et al., “The Consumer Financial Protection Bureau: Financial Regulation 
for the Twenty-First Century,” 97 Cornell Law Review 1141 (2012). 

Alec C. Covington, “Fighting Yesterday’s Battles: Proposed Changes to the Consumer 
Financial Protection Bureau,” 16 North Carolina Banking Institute Journal 299 (2012). 

Note, “Independence, Congressional Weakness, and the Importance of Appointment: The 
Impact of Combining Budget Autonomy with Removal Authority,” 125 Harvard Law Review 
1822 (2012). 

Todd J. Zywicki, “The Consumer Financial Protection Bureau: Savior or Menace?,” The George 
Washington Law Review, forthcoming. 
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Articles Addressing Agency Analysis More Generally 

Robert W. Hahn and Cass R. Sunstein, “A New Executive Order for Improving Federal 
Regulation? Deeper and Wider Cost-Benefit Analysis,” 150 University of Pennsylvania Law 
Review 1489 (2002). 

 Explanation of how agencies can improve cost-benefit analysis. 

Eric A. Posner, “Controlling Agencies with Cost-Benefit Analysis: A Positive Political Theory 
Perspective,” 68 University of Chicago Law Review 1137 (2001). 

General look at agency cost-benefit analysis, addressing its importance in judicial 
review. 
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The full text of the Dodd-Frank Act can be found on the course website.  All CFPB statutory 
provisions are contained in Title X, and the rulemaking provisions are highlighted in that 
document.  If you would like to explore further, here are a few provisions that may be helpful:   

• § 1002. Definitions 
• § 1011. Establishment of the Bureau of Consumer Financial Protection 
• § 1012. Executive and Administrative Powers 
• § 1013. Administration  
• § 1016. Appearances Before and Reports to Congress 
• § 1021. Purpose, Objectives, and Functions 
• § 1022. Rulemaking Authority 
• § 1023. Review of Bureau Regulations 
• § 1031. Prohibiting unfair, deceptive, or abusive acts or practices 
• § 1032. Disclosures 
• § 1041. Relation to State law 
• § 1100G. Small business fairness and regulatory transparency 

 
Dodd-Frank Act §1022 (12 U.S.C. § 5512) 
Rulemaking authority 
 
(a) In general 
The Bureau is authorized to exercise its authorities under Federal consumer financial law to 
administer, enforce, and otherwise implement the provisions of Federal consumer financial 
law. 
(b) Rulemaking, orders, and guidance 

(1) General authority 
The Director may prescribe rules and issue orders and guidance, as may be necessary 
or appropriate to enable the Bureau to administer and carry out the purposes and 
objectives of the Federal consumer financial laws, and to prevent evasions thereof. 
(2) Standards for rulemaking 
In prescribing a rule under the Federal consumer financial laws— 

(A) the Bureau shall consider— 
(i) the potential benefits and costs to consumers and covered 
persons, including the potential reduction of access by consumers to 
consumer financial products or services resulting from such rule; and 
(ii) the impact of proposed rules on covered persons, as described in 
section 5516 of this title, and the impact on consumers in rural areas; 

(B) the Bureau shall consult with the appropriate prudential regulators or 
other Federal agencies prior to proposing a rule and during the comment 
process regarding consistency with prudential, market, or systemic objectives 
administered by such agencies; and 
(C) if, during the consultation process described in subparagraph (B), a 
prudential regulator provides the Bureau with a written objection to the 
proposed rule of the Bureau or a portion thereof, the Bureau shall include in 
the adopting release a description of the objection and the basis for the 
Bureau decision, if any, regarding such objection, except that nothing in this 
clause shall be construed as altering or limiting the procedures under section 
5513 of this title that may apply to any rule prescribed by the Bureau. 

Appendix A: CFPB CBA Statutes
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(3) Exemptions 
(A) In general 
The Bureau, by rule, may conditionally or unconditionally exempt any class of 
covered persons, service providers, or consumer financial products or 
services, from any provision of this subchapter, or from any rule issued under 
this subchapter, as the Bureau determines necessary or appropriate to carry 
out the purposes and objectives of this subchapter, taking into consideration 
the factors in subparagraph (B). 
(B) Factors 
In issuing an exemption, as permitted under subparagraph (A), the Bureau 
shall, as appropriate, take into consideration— 

(i) the total assets of the class of covered persons; 
(ii) the volume of transactions involving consumer financial products 
or services in which the class of covered persons engages; and 
(iii) existing provisions of law which are applicable to the consumer 
financial product or service and the extent to which such provisions 
provide consumers with adequate protections. 

(4) Exclusive rulemaking authority 
(A) In general 
Notwithstanding any other provisions of Federal law and except as provided 
in section 5581(b)(5) of this title, to the extent that a provision of Federal 
consumer financial law authorizes the Bureau and another Federal agency to 
issue regulations under that provision of law for purposes of assuring 
compliance with Federal consumer financial law and any regulations 
thereunder, the Bureau shall have the exclusive authority to prescribe rules 
subject to those provisions of law. 
(B) Deference 
Notwithstanding any power granted to any Federal agency or to the Council 
under this subchapter, and subject to section 5581(b)(5)(E) of this title, the 
deference that a court affords to the Bureau with respect to a determination 
by the Bureau regarding the meaning or interpretation of any provision of a 
Federal consumer financial law shall be applied as if the Bureau were the only 
agency authorized to apply, enforce, interpret, or administer the provisions 
of such Federal consumer financial law. 

(c) Monitoring 
(1) In general 
In order to support its rulemaking and other functions, the Bureau shall monitor for 
risks to consumers in the offering or provision of consumer financial products or 
services, including developments in markets for such products or services. 
(2) Considerations 
In allocating its resources to perform the monitoring required by this section, the 
Bureau may consider, among other factors— 

(A) likely risks and costs to consumers associated with buying or using a type 
of consumer financial product or service; 
(B) understanding by consumers of the risks of a type of consumer financial 
product or service; 

Appendix A (cont.): CFPB CBA Statutes
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(C) the legal protections applicable to the offering or provision of a consumer 
financial product or service, including the extent to which the law is likely to 
adequately protect consumers; 
(D) rates of growth in the offering or provision of a consumer financial 
product or service; 
(E) the extent, if any, to which the risks of a consumer financial product or 
service may disproportionately affect traditionally underserved consumers; 
or 
(F) the types, number, and other pertinent characteristics of covered persons 
that offer or provide the consumer financial product or service. 

(3) Significant findings 
(A) In general 
The Bureau shall publish not fewer than 1 report of significant findings of its 
monitoring required by this subsection in each calendar year, beginning with 
the first calendar year that begins at least 1 year after the designated transfer 
date. 
(B) Confidential information 
The Bureau may make public such information obtained by the Bureau under 
this section as is in the public interest, through aggregated reports or other 
appropriate formats designed to protect confidential information in 
accordance with paragraphs (4), (6), (8), and (9). 

(4) Collection of information 
(A) In general 
In conducting any monitoring or assessment required by this section, the 
Bureau shall have the authority to gather information from time to time 
regarding the organization, business conduct, markets, and activities of 
covered persons and service providers. 
(B) Methodology 
In order to gather information described in subparagraph (A), the Bureau 
may— 

(i) gather and compile information from a variety of sources, 
including examination reports concerning covered persons or service 
providers, consumer complaints, voluntary surveys and voluntary 
interviews of consumers, surveys and interviews with covered 
persons and service providers, and review of available databases; and 
(ii) require covered persons and service providers participating in 
consumer financial services markets to file with the Bureau, under 
oath or otherwise, in such form and within such reasonable period of 
time as the Bureau may prescribe by rule or order, annual or special 
reports, or answers in writing to specific questions, furnishing 
information described in paragraph (4), as necessary for the Bureau 
to fulfill the monitoring, assessment, and reporting responsibilities 
imposed by Congress. 

(C) Limitation 
The Bureau may not use its authorities under this paragraph to obtain records 
from covered persons and service providers participating in consumer 
financial services markets for purposes of gathering or analyzing the 
personally identifiable financial information of consumers. 
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(5) Limited information gathering 
In order to assess whether a nondepository is a covered person, as defined in section 
5481 of this title, the Bureau may require such nondepository to file with the Bureau, 
under oath or otherwise, in such form and within such reasonable period of time as 
the Bureau may prescribe by rule or order, annual or special reports, or answers in 
writing to specific questions. 
(6) Confidentiality rules 

(A) Rulemaking 
The Bureau shall prescribe rules regarding the confidential treatment of 
information obtained from persons in connection with the exercise of its 
authorities under Federal consumer financial law. 
(B) Access by the Bureau to reports of other regulators 

(i) Examination and financial condition reports 
Upon providing reasonable assurances of confidentiality, the Bureau 
shall have access to any report of examination or financial condition 
made by a prudential regulator or other Federal agency having 
jurisdiction over a covered person or service provider, and to all 
revisions made to any such report. 
(ii) Provision of other reports to the Bureau 
In addition to the reports described in clause (i), a prudential 
regulator or other Federal agency having jurisdiction over a covered 
person or service provider may, in its discretion, furnish to the Bureau 
any other report or other confidential supervisory information 
concerning any insured depository institution, credit union, or other 
entity examined by such agency under authority of any provision of 
Federal law. 

(C) Access by other regulators to reports of the Bureau 
(i) Examination reports 
Upon providing reasonable assurances of confidentiality, a prudential 
regulator, a State regulator, or any other Federal agency having 
jurisdiction over a covered person or service provider shall have 
access to any report of examination made by the Bureau with respect 
to such person, and to all revisions made to any such report. 
(ii) Provision of other reports to other regulators 
In addition to the reports described in clause (i), the Bureau may, in 
its discretion, furnish to a prudential regulator or other agency having 
jurisdiction over a covered person or service provider any other 
report or other confidential supervisory information concerning such 
person examined by the Bureau under the authority of any other 
provision of Federal law. 

(7) Registration 
(A) In general 
The Bureau may prescribe rules regarding registration requirements 
applicable to a covered person, other than an insured depository institution, 
insured credit union, or related person. 
(B) Registration information 
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Subject to rules prescribed by the Bureau, the Bureau may publicly disclose 
registration information to facilitate the ability of consumers to identify 
covered persons that are registered with the Bureau. 
(C) Consultation with State agencies 
In developing and implementing registration requirements under this 
paragraph, the Bureau shall consult with State agencies regarding 
requirements or systems (including coordinated or combined systems for 
registration), where appropriate. 

(8) Privacy considerations 
In collecting information from any person, publicly releasing information held by the 
Bureau, or requiring covered persons to publicly report information, the Bureau shall 
take steps to ensure that proprietary, personal, or confidential consumer information 
that is protected from public disclosure under section 552(b) or 552a of Title 5, or any 
other provision of law, is not made public under this subchapter. 
(9) Consumer privacy 

(A) In general 
The Bureau may not obtain from a covered person or service provider any 
personally identifiable financial information about a consumer from the 
financial records of the covered person or service provider, except— 

(i) if the financial records are reasonably described in a request by the 
Bureau and the consumer provides written permission for the 
disclosure of such information by the covered person or service 
provider to the Bureau; or 
(ii) as may be specifically permitted or required under other 
applicable provisions of law and in accordance with the Right to 
Financial Privacy Act of 1978 (12 U.S.C. 3401 et seq.). 

(B) Treatment of covered person or service provider 
With respect to the application of any provision of the Right to Financial 
Privacy Act of 1978,1 to a disclosure by a covered person or service provider 
subject to this subsection, the covered person or service provider shall be 
treated as if it were a “financial institution”, as defined in section 1101 of that 
Act (12 U.S.C. 3401). 

(d) Assessment of significant rules 
(1) In general 
The Bureau shall conduct an assessment of each significant rule or order adopted by 
the Bureau under Federal consumer financial law. The assessment shall address, 
among other relevant factors, the effectiveness of the rule or order in meeting the 
purposes and objectives of this subchapter and the specific goals stated by the 
Bureau. The assessment shall reflect available evidence and any data that the Bureau 
reasonably may collect. 
(2) Reports 
The Bureau shall publish a report of its assessment under this subsection not later 
than 5 years after the effective date of the subject rule or order. 
(3) Public comment required 
Before publishing a report of its assessment, the Bureau shall invite public comment 
on recommendations for modifying, expanding, or eliminating the newly adopted 
significant rule or order. 
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Dodd-Frank § 1031 (12 U.S.C. § 5531) 
Prohibiting unfair, deceptive, or abusive acts or practices 
 
(a) In general 
The Bureau may take any action authorized under part E of this subchapter to prevent a 
covered person or service provider from committing or engaging in an unfair, deceptive, or 
abusive act or practice under Federal law in connection with any transaction with a consumer 
for a consumer financial product or service, or the offering of a consumer financial product 
or service. 
(b) Rulemaking 
The Bureau may prescribe rules applicable to a covered person or service provider identifying 
as unlawful unfair, deceptive, or abusive acts or practices in connection with any transaction 
with a consumer for a consumer financial product or service, or the offering of a consumer 
financial product or service. Rules under this section may include requirements for the 
purpose of preventing such acts or practices. 
(c) Unfairness 

(1) In general 
The Bureau shall have no authority under this section to declare an act or practice in 
connection with a transaction with a consumer for a consumer financial product or 
service, or the offering of a consumer financial product or service, to be unlawful on 
the grounds that such act or practice is unfair, unless the Bureau has a reasonable 
basis to conclude that— 

(A) the act or practice causes or is likely to cause substantial injury to 
consumers which is not reasonably avoidable by consumers; and 
(B) such substantial injury is not outweighed by countervailing benefits to 
consumers or to competition. 

(2) Consideration of public policies 
In determining whether an act or practice is unfair, the Bureau may consider 
established public policies as evidence to be considered with all other evidence. Such 
public policy considerations may not serve as a primary basis for such determination. 

(d) Abusive 
The Bureau shall have no authority under this section to declare an act or practice abusive in 
connection with the provision of a consumer financial product or service, unless the act or 
practice— 

(1) materially interferes with the ability of a consumer to understand a term or 
condition of a consumer financial product or service; or 
(2) takes unreasonable advantage of— 

(A) a lack of understanding on the part of the consumer of the material risks, 
costs, or conditions of the product or service; 
(B) the inability of the consumer to protect the interests of the consumer in 
selecting or using a consumer financial product or service; or 
(C) the reasonable reliance by the consumer on a covered person to act in the 
interests of the consumer. 

(e) Consultation 
In prescribing rules under this section, the Bureau shall consult with the Federal banking 
agencies, or other Federal agencies, as appropriate, concerning the consistency of the 
proposed rule with prudential, market, or systemic objectives administered by such agencies. 
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(f) Consideration of seasonal income 
The rules of the Bureau under this section shall provide, with respect to an extension of 
credit secured by residential real estate or a dwelling, if documented income of the 
borrower, including income from a small business, is a repayment source for an extension of 
credit secured by residential real estate or a dwelling, the creditor may consider the 
seasonality and irregularity of such income in the underwriting of and scheduling of 
payments for such credit. 
 
Dodd-Act § 1041 (12 U.S.C. § 5551) 
Relation to State Law 
 
(a) In general 

(1) Rule of construction 
This subchapter, other than sections 1044 through 1048, may not be construed as 
annulling, altering, or affecting, or exempting any person subject to the provisions of 
this subchapter from complying with, the statutes, regulations, orders, or 
interpretations in effect in any State, except to the extent that any such provision of 
law is inconsistent with the provisions of this subchapter, and then only to the extent 
of the inconsistency. 
(2) Greater protection under State law 
For purposes of this subsection, a statute, regulation, order, or interpretation in 
effect in any State is not inconsistent with the provisions of this subchapter if the 
protection that such statute, regulation, order, or interpretation affords to 
consumers is greater than the protection provided under this subchapter. A 
determination regarding whether a statute, regulation, order, or interpretation in 
effect in any State is inconsistent with the provisions of this subchapter may be made 
by the Bureau on its own motion or in response to a nonfrivolous petition initiated by 
any interested person. 

(b) Relation to other provisions of enumerated consumer laws that relate to State law 
No provision of this subchapter, except as provided in section 1083, shall be construed as 
modifying, limiting, or superseding the operation of any provision of an enumerated 
consumer law that relates to the application of a law in effect in any State with respect to 
such Federal law. 
(c) Additional consumer protection regulations in response to State action 

(1) Notice of proposed rule required 
The Bureau shall issue a notice of proposed rulemaking whenever a majority of the 
States has enacted a resolution in support of the establishment or modification of a 
consumer protection regulation by the Bureau. 
(2) Bureau considerations required for issuance of final regulation 
Before prescribing a final regulation based upon a notice issued pursuant to 
paragraph (1), the Bureau shall take into account whether-- 

(A) the proposed regulation would afford greater protection to consumers 
than any existing regulation; 
(B) the intended benefits of the proposed regulation for consumers would 
outweigh any increased costs or inconveniences for consumers, and would 
not discriminate unfairly against any category or class of consumers; and 
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(C) a Federal banking agency has advised that the proposed regulation is 
likely to present an unacceptable safety and soundness risk to insured 
depository institutions. 

(3) Explanation of considerations 
The Bureau-- 

(A) shall include a discussion of the considerations required in paragraph (2) 
in the Federal Register notice of a final regulation prescribed pursuant to this 
subsection; and 
(B) whenever the Bureau determines not to prescribe a final regulation, shall 
publish an explanation of such determination in the Federal Register, and 
provide a copy of such explanation to each State that enacted a resolution in 
support of the proposed regulation, the Committee on Banking, Housing, and 
Urban Affairs of the Senate, and the Committee on Financial Services of the 
House of Representatives. 

(4) Reservation of authority 
No provision of this subsection shall be construed as limiting or restricting the 
authority of the Bureau to enhance consumer protection standards established 
pursuant to this subchapter in response to its own motion or in response to a request 
by any other interested person. 
(5) Rule of construction 
No provision of this subsection shall be construed as exempting the Bureau from 
complying with subchapter II of chapter 5 of Title 5. 
(6) Definition 
For purposes of this subsection, the term “consumer protection regulation” means a 
regulation that the Bureau is authorized to prescribe under the Federal consumer 
financial laws. 

 
5 U.S.C. § 603 (Amended in Dodd-Frank §1100G) 
Initial regulatory flexibility analysis 
 
(a) Whenever an agency is required by section 553 of this title, or any other law, to publish 
general notice of proposed rulemaking for any proposed rule, or publishes a notice of 
proposed rulemaking for an interpretative rule involving the internal revenue laws of the 
United States, the agency shall prepare and make available for public comment an initial 
regulatory flexibility analysis. Such analysis shall describe the impact of the proposed rule on 
small entities. The initial regulatory flexibility analysis or a summary shall be published in the 
Federal Register at the time of the publication of general notice of proposed rulemaking for 
the rule. The agency shall transmit a copy of the initial regulatory flexibility analysis to the 
Chief Counsel for Advocacy of the Small Business Administration. In the case of an 
interpretative rule involving the internal revenue laws of the United States, this chapter 
applies to interpretative rules published in the Federal Register for codification in the Code of 
Federal Regulations, but only to the extent that such interpretative rules impose on small 
entities a collection of information requirement. 
(b) Each initial regulatory flexibility analysis required under this section shall contain-- 

(1) a description of the reasons why action by the agency is being considered; 
(2) a succinct statement of the objectives of, and legal basis for, the proposed rule; 
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(3) a description of and, where feasible, an estimate of the number of small entities 
to which the proposed rule will apply; 
(4) a description of the projected reporting, recordkeeping and other compliance 
requirements of the proposed rule, including an estimate of the classes of small 
entities which will be subject to the requirement and the type of professional skills 
necessary for preparation of the report or record; 
(5) an identification, to the extent practicable, of all relevant Federal rules which may 
duplicate, overlap or conflict with the proposed rule. 

(c) Each initial regulatory flexibility analysis shall also contain a description of any significant 
alternatives to the proposed rule which accomplish the stated objectives of applicable 
statutes and which minimize any significant economic impact of the proposed rule on small 
entities. Consistent with the stated objectives of applicable statutes, the analysis shall discuss 
significant alternatives such as-- 

(1) the establishment of differing compliance or reporting requirements or timetables 
that take into account the resources available to small entities; 
(2) the clarification, consolidation, or simplification of compliance and reporting 
requirements under the rule for such small entities; 
(3) the use of performance rather than design standards; and 
(4) an exemption from coverage of the rule, or any part thereof, for such small 
entities. 

(d) 
(1) For a covered agency, as defined in section 609(d)(2), each initial regulatory 
flexibility analysis shall include a description of-- 

(A) any projected increase in the cost of credit for small entities; 
(B) any significant alternatives to the proposed rule which accomplish the 
stated objectives of applicable statutes and which minimize any increase in 
the cost of credit for small entities; and 
(C) advice and recommendations of representatives of small entities relating 
to issues described in subparagraphs (A) and (B) and subsection (b). 

(2) A covered agency, as defined in section 609(d)(2), shall, for purposes of 
complying with paragraph (1)(C)— 

(A) identify representatives of small entities in consultation with the Chief 
Counsel for Advocacy of the Small Business Administration; and 
(B) collect advice and recommendations from the representatives identified 
under subparagraph (A) relating to issues described in subparagraphs (A) and 
(B) of paragraph (1) and subsection (b). 
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Appendix B: HBR Letter to the CFPB Director 

 

Making Financial Markets Work for Consumers 
John Y. Campbell et al. 

Harvard Business Review 
(July-August 2011) 

 

While Harvard Law School’s license for this material does not allow us to include the above 
article for external distribution, this article is available at http://hbr.org/2011/07/making-
financial-markets-work-for-consumers/ar/1. 
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1 77 FR 9592 (Feb. 17, 2012). 
2 77 FR 42874 (July 20, 2012). 
3 Public Law 111–203 (codified at 12 U.S.C. 5301 

et seq.). 
4 The provisions of 12 U.S.C. 5514 apply to 

certain categories of covered persons, described in 
subsection (a)(1), and expressly exclude from 
coverage persons described in 12 U.S.C. 5515(a) or 
5516(a). A ‘‘covered person’’ means ‘‘(A) any person 
that engages in offering or providing a consumer 
financial product or service; and (B) any affiliate of 
a person described [in (A)] if such affiliate acts as 
a service provider to such person.’’ 12 U.S.C. 
5481(6); see also 12 U.S.C. 5481(5) (defining 
‘‘consumer financial product or service’’). Under 12 
U.S.C. 5514(d), subject to certain exceptions, ‘‘to the 
extent that Federal law authorizes the Bureau and 
another Federal agency to * * * conduct 
examinations, or require reports from a person 
described in subsection (a)(1) under such law for 

purposes of assuring compliance with Federal 
consumer financial law and any regulations 
thereunder, the Bureau shall have the exclusive 
authority to * * * conduct examinations [and] 
require reports * * * with regard to a person 
described in (a)(1), subject to those provisions of 
law.’’ 

5 See 12 U.S.C. 5515(a). The Bureau also has 
certain authorities relating to the supervision of 
other banks, thrifts, and credit unions. See 12 
U.S.C. 5516(c)(1), (e). The Bureau notes that one of 
the objectives of the Dodd-Frank Act is to ensure 
that ‘‘Federal consumer financial law is enforced 
consistently without regard to the status of a person 
as a depository institution, in order to promote fair 
competition.’’ 12 U.S.C. 5511(b)(4). 

6 12 U.S.C. 5514(a)(1)(A), (D), (E). 
7 12 U.S.C. 5514(a)(1)(B), (a)(2). The Bureau also 

has the authority to supervise any nonbank covered 
person that it ‘‘has reasonable cause to determine, 
by order, after notice to the covered person and a 
reasonable opportunity * * * to respond * * * is 
engaging, or has engaged, in conduct that poses 
risks to consumers with regard to the offering or 
provision of consumer financial products or 
services.’’ 12 U.S.C. 5514(a)(1)(C). The Bureau has 
published a notice of proposed rulemaking to 
establish procedures relating to this provision of the 
Dodd-Frank Act. 77 FR 31226 (May 25, 2012). 

8 77 FR 42874. 

deposits, and Eurocurrency liabilities of the institution during the computation 
period. 

Reservable liability Reserve requirement 

NET TRANSACTION ACCOUNTS: 
$0 to reserve requirement exemption amount ($12.4 million) .......... 0 percent of amount. 
Over reserve requirement exemption amount $12.4 million) and up 

to low reserve tranche ($79.5 million).
3 percent of amount. 

Over low reserve tranche ($79.5 million) .......................................... $2,013,000 plus 10 percent of amount over $79.5 million. 
Nonpersonal time deposits ....................................................................... 0 percent. 
Eurocurrency liabilities .............................................................................. 0 percent. 

By order of the Board of Governors of the 
Federal Reserve System, acting through the 
Director of the Division of Monetary Affairs 
under delegated authority. 

Dated: October 24, 2012. 
Robert deV. Frierson, 
Secretary of the Board. 
[FR Doc. 2012–26662 Filed 10–30–12; 8:45 am] 

BILLING CODE 6210–01–P 

BUREAU OF CONSUMER FINANCIAL 
PROTECTION 

12 CFR Part 1090 

[Docket No. CFPB–2012–0040] 

RIN 3170–AA30 

Defining Larger Participants of the 
Consumer Debt Collection Market 

AGENCY: Bureau of Consumer Financial 
Protection. 
ACTION: Final rule. 

SUMMARY: The Bureau of Consumer 
Financial Protection (Bureau) amends 
the regulation defining larger 
participants of certain consumer 
financial product and service markets 
by adding a new section to define larger 
participants of a market for consumer 
debt collection. The final rule thereby 
facilitates the supervision of nonbank 
covered persons active in that market. 
The Bureau is issuing the final rule 
pursuant to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act. 
That law grants the Bureau authority to 
supervise certain nonbank covered 
persons for compliance with Federal 
consumer financial law and for other 
purposes. The Bureau has the authority 
to supervise nonbank covered persons 
of all sizes in the residential mortgage, 
private education lending, and payday 
lending markets. In addition, the Bureau 
has the authority to supervise nonbank 
‘‘larger participant[s]’’ of markets for 
other consumer financial products or 
services, as the Bureau defines by rule. 
An initial rule defining larger 
participants of a market for consumer 
reporting was published in the Federal 

Register on July 20, 2012 (Consumer 
Reporting Rule). 
DATES: Effective January 2, 2013. 
FOR FURTHER INFORMATION CONTACT: Kali 
Bracey, Senior Counsel, (202) 435–7141, 
or Susan Torzilli, Attorney-Advisor, 
(202) 435–7464, Office of Nonbank 
Supervision, Bureau of Consumer 
Financial Protection, 1700 G Street NW., 
Washington, DC 20552. 
SUPPLEMENTARY INFORMATION: On 
February 17, 2012, the Bureau 
published a notice of proposed 
rulemaking proposing to define larger 
participants of two markets identified 
by the Bureau: consumer reporting and 
consumer debt collection.1 On July 20, 
2012, the Bureau published the 
Consumer Reporting Rule.2 The Bureau 
is issuing this final rule to define larger 
participants of a market for consumer 
debt collection (Final Consumer Debt 
Collection Rule). This Final Consumer 
Debt Collection Rule is the second in a 
series of rulemakings to define larger 
participants of markets for consumer 
financial products and services for 
purposes of 12 U.S.C. 5514(a)(1). 

I. Overview 

Title X of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Dodd-Frank Act) 3 established the 
Bureau on July 21, 2010. One of the 
Bureau’s responsibilities under the 
Dodd-Frank Act is the supervision of 
certain nonbank covered persons,4 and 

very large banks, thrifts, and credit 
unions and their affiliates.5 

Under 12 U.S.C. 5514, the Bureau has 
supervisory authority over all nonbank 
covered persons offering or providing 
three enumerated types of consumer 
financial products or services: (1) 
Origination, brokerage, or servicing of 
residential mortgage loans secured by 
real estate, and related mortgage loan 
modification or foreclosure relief 
services; (2) private education loans; 
and (3) payday loans.6 The Bureau also 
has supervisory authority over ‘‘larger 
participant[s] of a market for other 
consumer financial products or 
services,’’ as the Bureau defines by 
rule.7 On July 20, 2012, the Bureau 
published in the Federal Register the 
Consumer Reporting Rule, which 
defined larger participants of a market 
for consumer reporting.8 The Consumer 
Reporting Rule also established various 
procedures and standards that will 
apply with respect to all larger 
participants defined by rule, including 
those in the market for consumer debt 
collection that is defined in this Final 
Consumer Debt Collection Rule. 
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9 12 U.S.C. 5514(b)(1). 
10 Available at http://www.consumerfinance.gov/

guidance/supervision/manual/. 
11 See Consumer Financial Protection Bureau, 

Consumer Reporting Examination Procedures (Sept. 
5, 2012) available at http://files.consumerfinance.
gov/f/201209_cfpb_Consumer_Reporting_
Examination_Procedures.pdf. These procedures are 
an extension of the CFPB’s general Supervisory and 
Examination Manual and provide guidance on how 
the Bureau will be conducting its monitoring in the 
consumer reporting market. 

12 The Bureau’s supervision authority also 
extends to service providers of those covered 
persons that are subject to supervision under 12 
U.S.C. 5514. 12 U.S.C. 5514(e); see also 12 U.S.C. 
5481(26) (defining ‘‘service provider’’). 

13 The Final Consumer Debt Collection Rule 
describes one market for consumer financial 
products or services, which the rule labels 
‘‘consumer debt collection.’’ The definition in the 
rule does not encompass all activities that could be 
considered consumer debt collection. Any reference 
herein to ‘‘the consumer debt collection market’’ 
means only the particular market for consumer debt 
collection identified by the Final Consumer Debt 
Collection Rule. 

14 The FDCPA is codified at 15 U.S.C. 1692 et seq. 
15 As the Bureau explained in the Consumer 

Reporting Rule, the Bureau may examine a covered 
person’s consumer financial products and services, 
as well as any of its activities that are subject to 
Federal consumer financial law, beyond the 
particular activities that rendered the person subject 
to supervision. Thus, the Bureau may examine 
activities of a larger participant of the consumer 
debt collection market that might not fall within the 
rule’s definition of consumer debt collection. 

16 76 FR 38059 (June 29, 2011). 

17 In July 2011, the Bureau held four roundtable 
discussions on the Notice. More than 70 
stakeholders participated, representing a diverse 
mix of nonbank and bank trade associations and 
consumer advocacy and civil rights groups. The 
roundtables focused on key issues regarding how to 
define larger participants, including what criteria to 
measure, where to set thresholds, available data 
sources, and which markets to cover. Also in July 
2011, the Bureau held a multistate regulator and 
regulatory association conference call that had more 
than 40 participants. 

18 77 FR 9592. 
19 Comments solely relating to Subpart A of 12 

CFR part 1090, such as those relating to general 
definitions, concepts, protocols, and procedures 
relating to the Bureau’s supervision of larger 
participants and assessments of whether entities are 
larger participants were addressed in the Consumer 
Reporting Rule and are not discussed again here. 

20 77 FR 42874. 

The Bureau is authorized to supervise 
nonbank entities subject to 12 U.S.C. 
5514 of the Dodd-Frank Act by requiring 
the submission of reports and 
conducting examinations to: (1) Assess 
compliance with Federal consumer 
financial law; (2) obtain information 
about such persons’ activities and 
compliance systems or procedures; and 
(3) detect and assess risks to consumers 
and consumer financial markets.9 While 
the specifics of an examination may 
vary by market and entity, the 
supervision process generally proceeds 
as follows. Typically, Bureau examiners 
initiate an on-site examination by 
contacting the entity for an initial 
conference with management, and often 
by also requesting records and 
information. Bureau examiners also will 
review the components of the 
supervised entity’s compliance 
management system. Based on these 
discussions and a preliminary review of 
the information received, examiners 
determine the scope of an on-site 
examination, and then coordinate with 
the entity to initiate the on-site portion 
of the examination. While on-site, 
examiners spend a period of time 
holding discussions with management 
about the company’s processes and 
procedures; reviewing documents, 
records, and accounts for compliance; 
and evaluating the entity’s compliance 
management systems. As with the 
Bureau’s bank examinations, 
examinations of nonbanks involve 
issuing confidential examination 
reports, supervisory letters, and 
compliance ratings. 

The Bureau has published a general 
examination manual describing the 
Bureau’s supervisory approach and 
processes. This manual is available on 
the Bureau’s Web site.10 As explained in 
the examination manual, reports of 
examination will be structured to 
address various factors related to a 
supervised entity’s compliance with 
Federal consumer financial law and 
other relevant considerations. On 
September 5, 2012, prior to beginning 
examinations of consumer reporting 
entities, the Bureau released 
examination procedures specific to 
consumer reporting.11 In connection 
with this Final Debt Collection Rule, the 

Bureau is releasing examination 
procedures related to debt collection. 
This Final Consumer Debt Collection 
Rule establishes a category of covered 
persons that are subject to the Bureau’s 
supervisory authority 12 under 12 U.S.C. 
5514, by defining ‘‘larger participants’’ 
of a market for consumer debt 
collection.13 The Final Consumer Debt 
Collection Rule pertains only to that 
purpose and does not impose new 
substantive consumer protection 
requirements. Nor does the Final 
Consumer Debt Collection Rule 
delineate the scope of the Fair Debt 
Collection Practices Act (FDCPA),14 
provisions of the Dodd-Frank Act 
related to consumer debt collection 
activities, or any other Federal 
consumer financial law. Activities that 
the Bureau has chosen to exclude from 
the defined consumer debt collection 
market may nonetheless qualify as 
‘‘collecting debt’’ within the meaning of 
the Dodd-Frank Act and may constitute 
consumer financial products or services. 
Activities that the Bureau has excluded 
from this market may also be subject to 
the FDCPA. Nonbank covered persons 
generally are subject to the Bureau’s 
regulatory and enforcement authority, 
and any applicable Federal consumer 
financial law, regardless of whether they 
are subject to the Bureau’s supervisory 
authority.15 

II. Background 

On June 29, 2011, through a notice 
and request for comment (Notice), the 
Bureau solicited public comment on 
developing an initial proposed larger 
participant rule.16 The Bureau also held 
a series of roundtable discussions with 
industry, consumer and civil rights 
groups, and State regulatory agencies 

and associations.17 The Bureau 
considered the comments it received in 
connection with the Notice in 
developing a proposed rule to define 
larger participants of two markets for 
consumer financial products or services: 
consumer debt collection and consumer 
reporting. The Bureau published a 
notice of proposed rulemaking on 
February 17, 2012 (Proposed Rule or 
Proposal), that proposed definitions for 
larger participants of consumer 
reporting and consumer debt collection 
markets, as well as procedures and 
definitions that would be applicable for 
all current and future markets in which 
the Bureau will define larger 
participants.18 The Bureau requested 
and received public comment on the 
Proposed Rule. The Bureau received 83 
comments on the Proposed Rule from, 
among others, consumer groups, 
industry trade associations, companies, 
State financial services agencies, and 
individuals.19 The comments pertaining 
to consumer debt collection are 
discussed in more detail below in the 
section-by-section analysis of the final 
rule. 

On July 20, 2012, the Bureau 
published the Consumer Reporting Rule 
defining larger participants of a 
consumer reporting market.20 The 
Consumer Reporting Rule established 
subpart A of 12 CFR part 1090 (12 CFR 
1090.100–103), including general 
definitions, concepts, protocols, and 
procedures applicable to all larger 
participants of markets for consumer 
financial products or services. Section 
1090.100 sets forth the scope and 
purpose of part 1090 as defining larger 
participants of certain markets for 
consumer financial products or services 
that are subject to supervision by the 
Bureau. Section 1090.101 defines terms 
that are generally applicable to Part 
1090. Unless otherwise specified, the 
definitions in § 1090.101 should be used 
when interpreting terms in this Final 
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21 ACA International, 2012 Agency Benchmarking 
Survey, at 21 (2012). According to ACA 
International’s 2012 Benchmarking Survey, 
collection agency commission rates averaged 28.4% 
in 2011, with a median of 25.5%. 

22 Charge off usually occurs 120 or 180 days after 
delinquency, depending on the type of debt. For 
example, the Federal Financial Institutions 
Examination Council, in its Uniform Retail Credit 
Classification and Account Management Policy, 
establishes a charge-off policy for open-end credit 
at 180 days delinquency and for closed-end credit 
at 120 days delinquency. See 65 FR 36903 (June 12, 
2000). 

23 Federal Trade Commission, Collecting 
Consumer Debts: The Challenges of Change, at 4 
(Feb. 2009), available at http://www.ftc.gov/bcp/ 
workshops/debtcollection/dcwr.pdf (citing Kaulkin 
Ginsberg, The Kaulkin Report: The Future of 
Receivables Management at 50 (7th ed. 2007)). 

24 Federal Trade Commission, Collecting 
Consumer Debts: The Challenges of Change, at 14 
(Feb. 2009), available at http://www.ftc.gov/bcp/ 
workshops/debtcollection/dcwr.pdf (citing Kaulkin 
Ginsberg, The Kaulkin Report: The Future of 
Receivables Management at 73 (7th ed. 2007)). 

25 Federal Reserve Bank of New York, Quarterly 
Report on Household Debt and Credit (May 2012), 
available at http://www.newyorkfed.org/research/ 
national_economy/householdcredit/ 
DistrictReport_Q12012.pdf. 

26 See 15 U.S.C. 1692(e). 

Consumer Debt Collection Rule. Section 
1090.102 establishes that once a 
nonbank covered person meets the 
larger-participant test for a particular 
market, the person retains larger- 
participant status for a period of at least 
two years. Section 1090.103 sets forth a 
procedure for a person to challenge an 
assertion by the Bureau that the person 
qualifies as a larger participant of a 
covered market and a mechanism by 
which the Bureau may request 
information to assess whether a person 
is a larger participant. The Consumer 
Reporting Rule also established subpart 
B of part 1090 (12 CFR 1090.104), 
identifying a market for consumer 
reporting, defining terms applicable to 
that market, and establishing a test for 
assessing which entities are larger 
participants of that market. As the 
Bureau identifies additional markets of 
which to supervise larger participants, 
the Bureau will include relevant market 
descriptions and larger-participant tests 
in subpart B. 

In addition to the provisions that were 
adopted in the Consumer Reporting 
Rule, the Proposed Rule included a test 
to assess whether a nonbank covered 
person is a larger participant of the 
consumer debt collection market. Under 
this test, a nonbank covered person with 
more than $10 million in annual 
receipts resulting from consumer debt 
collection, as described in the Proposed 
Rule, would be a larger participant of 
the consumer debt collection market. As 
defined in the Proposed Rule, ‘‘annual 
receipts’’ would generally be derived 
from a three-year average of receipts. 

III. Summary of the Final Rule 
The Final Consumer Debt Collection 

Rule amends part 1090 by adding 
§ 1090.105 to subpart B, to define larger 
participants of the consumer debt 
collection market. Section 1090.105 
identifies a market for consumer debt 
collection, defines the term ‘‘annual 
receipts’’ for purposes of measuring 
participation in that market, and sets 
forth the test for assessing which 
entities are larger participants of the 
market. In the Proposal, the Bureau 
explained that the consumer debt 
collection market encompasses the 
collection, or attempted collection, of 
debt related to the consumer financial 
products or services described in 12 
U.S.C. 5481(5) and (15). As discussed 
below, the Final Consumer Debt 
Collection Rule adopts a definition of 
‘‘consumer debt collection’’ that is 
similar in scope but has been 
restructured in response to comments. 

Participants of the consumer debt 
collection market identified in the Final 
Consumer Debt Collection Rule 

generally include different types of 
consumer debt collection entities such 
as third-party debt collectors, debt 
buyers, and collection attorneys 
(collectively referred to as consumer 
debt collectors). Third-party debt 
collectors primarily collect debt on 
behalf of originating creditors or their 
assignees and typically are compensated 
through contingency fees calculated as a 
percentage of the debt they recover.21 
Creditors’ practices vary in how they 
use third-party debt collectors. In some 
cases, creditors use third-party debt 
collectors in the early stages of 
delinquency prior to charge off.22 In 
other cases, creditors use third-party 
debt collectors after the creditors have 
written off the debts. 

Debt buying is another important 
component of the consumer debt 
collection market. As the name 
indicates, debt buyers purchase debt, 
either from the original creditors or from 
other debt buyers, usually for a fraction 
of the balance owed.23 They profit when 
their recoveries exceed the direct and 
indirect costs of collection, including 
the costs of acquiring the debt and of 
collecting from consumers. Debt buyers 
sometimes use third-party debt 
collectors or collection attorneys to 
collect their debts, but many also 
undertake their own collection efforts. 
Finally, debt buyers also may decide to 
sell purchased debt to other debt buyers. 

Additionally, collection attorneys 
play a role in the consumer debt 
collection market. Collection attorneys 
undertake traditional collection efforts, 
such as contacting consumers by 
telephone or written communication. 
Attorneys also file lawsuits against 
consumers to collect debts or may buy 
debt and collect in their own names.24 

Debt collection is a multi-billion- 
dollar industry that directly affects a 

large number of consumers. In 2012, 
approximately 30 million individuals, 
or 14 percent of American adults who 
have credit reports, had debt that was 
subject to the collections process 
(averaging approximately $1,500 per 
consumer).25 Consumer debt collection 
is important to the functioning of the 
consumer credit market and has a 
significant impact on consumers. By 
collecting consumer debt, collectors 
reduce creditors’ losses from non- 
repayment and thereby help to keep 
credit accessible and more affordable to 
consumers. 

Debt collection performed in illegal 
ways has the potential to cause 
consumers substantial harm. If 
collectors falsely represent amounts 
owed, consumers may pay debts they do 
not owe simply to stop collection efforts 
or because they are unsure how much 
they owe. In addition, consumers may 
unintentionally yield their rights, such 
as by waiving the statute of limitations 
on debt claims for which the relevant 
limit periods have expired. Whether or 
not consumers owe and are liable for the 
debts collectors are attempting to 
recover, unlawful collection practices 
can cause significant reputational 
damage, invade personal privacy, and 
inflict emotional distress. Among the 
possible consequences, a collector’s 
inappropriate interference with a 
consumer’s employment relationships 
can also impair the consumer’s ability to 
repay debts. 

Federal consumer financial law 
related to debt collection, and its 
implementation by the Bureau, protects 
consumers from such harms. The 
FDCPA gives consumers certain rights 
that protect them from unfair, deceptive, 
misleading, or abusive collection 
practices as well as from the collection 
of debts they do not owe. In addition, 
Federal consumer financial law 
promotes fair competition in the debt 
collection marketplace. To the extent 
that unfair, deceptive, or abusive 
practices increase collectors’ rate of 
recovery on debts subject to collection, 
debt collectors that avoid such practices 
could be at a competitive disadvantage. 
By placing important parameters on 
debt collection activities, the FDCPA 
was meant in part to ensure that those 
that refrain from improper practices in 
debt collection are not thereby 
competitively disadvantaged.26 Title X’s 
prohibition of unfair, deceptive, or 
abusive acts or practices serves, in part, 
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27 The definition of ‘‘debt collector’’ in the Final 
Consumer Debt Collection Rule incorporates parts 
of the FDCPA’s definition of that term. 15 U.S.C. 
1692a(6). 

28 The Proposed Rule suggested that medical debt 
is not a consumer financial product or service and 
that collection of such debt therefore did not fall 
within the proposed definition of ‘‘consumer debt 
collection.’’ The Final Consumer Debt Collection 
Rule acknowledges that medical debt may, if it 
arose from an extension of credit within the 
meaning of the Dodd-Frank Act, involve a 
consumer financial product or service. However, 
the rule excludes receipts resulting from collecting 
medical debt from the definition of ‘‘annual 
receipts,’’ and thus from the quantity that 
determines larger-participant status. See infra nn. 
39–47 and accompanying text. 

29 5 U.S.C. 553(d). 
30 See 77 FR 42876. The Bureau decided to extend 

the effective date in the Consumer Reporting Rule 
to over 60 days after publication because companies 

affected by the Consumer Reporting Rule might not 
previously have been supervised at the Federal or 
State level and might need time to develop 
processes and engage in training to prepare for 
examinations. The Bureau declined to extend the 
effective date any further, as requested by 
commenters, because the Consumer Reporting Rule 
did not impose substantive conduct requirements 
requiring time to come into compliance. 
Furthermore, an extended delay in the Bureau’s 
supervision program would have harmed 
consumers. Similar reasoning applies here. 

31 The Bureau notes that the Final Consumer Debt 
Collection Rule is structured differently than the 
Proposed Rule. Unlike the Proposed Rule, 12 CFR 
1090 is divided into Subparts A and B. Subpart A 
establishes generally applicable definitions and 
processes for assessing larger-participant status. 
Subpart B establishes market-specific definitions 
and tests for assessing larger-participant status. The 
Final Consumer Debt Collection Rule amends 12 
CFR 1090 by adding § 1090.105 to define larger 
participants of the consumer debt collection market 
to follow § 104, which defines larger participants in 
a market for consumer reporting. 

32 Federal Reserve Bank of New York, Quarterly 
Report on Household Debt and Credit (May 2012), 
available at http://www.newyorkfed.org/research/
national_economy/householdcredit/DistrictReport_
Q12012.pdf. 

a similar end. The Bureau’s program of 
supervision in the consumer debt 
collection market will help to secure 
these benefits and advance the Bureau’s 
mission of promoting fair, transparent, 
and competitive consumer financial 
markets. 

The Final Consumer Debt Collection 
Rule describes a market for consumer 
debt collection. In response to 
comments received, the Bureau has 
adopted a definition of ‘‘consumer debt 
collection’’ that differs in some respects 
from that of the proposed definition. As 
defined in the Final Consumer Debt 
Collection Rule, the market includes 
collection by ‘‘debt collector[s],’’ as 
defined in the Final Consumer Debt 
Collection Rule, of debts incurred by 
consumers primarily for personal, 
family, or household purposes related to 
consumer financial products or 
services.27 This definition encompasses 
a scope of activity similar to what the 
definition in the Proposed Rule 
covered; 28 in light of comments 
received, the Bureau believes the 
definition adopted will be clearer. 

The Final Consumer Debt Collection 
Rule also establishes a test, based on 
‘‘annual receipts,’’ to assess whether a 
nonbank covered person engaging in 
consumer debt collection is a larger 
participant in this market. The 
definition of ‘‘annual receipts’’ is 
adapted from the definition of the term 
used by the Small Business 
Administration (SBA) for purposes of 
defining small business concerns. The 
Final Consumer Debt Collection Rule 
adopts the proposed test for qualifying 
as a larger participant of the consumer 
debt collection market: more than $10 
million in annual receipts resulting 
from relevant consumer debt collection 
activities. However, the Final Consumer 
Debt Collection Rule excludes from the 
definition of annual receipts those 
receipts that result from collecting debts 
that were originally owed to a medical 
provider. Covered persons meeting the 
test qualify as larger participants and are 

subject to the Bureau’s supervision 
authority under 12 U.S.C. 5514. 

The test to assess larger-participant 
status set forth in the Final Consumer 
Debt Collection Rule is tailored to the 
consumer debt collection market 
identified by the Final Consumer Debt 
Collection Rule. The Bureau has not 
determined that annual receipts, or a 
threshold of $10 million in annual 
receipts, would be appropriate for any 
other market that may be the subject of 
a future larger-participant rulemaking. 
Rather, the Bureau will tailor each test 
for defining larger participants to the 
market to which it will be applied. 

IV. Legal Authority and Effective Date 

A. Rulemaking Authority 
The Bureau is issuing this Final 

Consumer Debt Collection Rule 
pursuant to its authority under (1) 12 
U.S.C. 5514(a)(1)(B) and (a)(2), which 
authorize the Bureau to supervise larger 
participants of markets for consumer 
financial products or services, as 
defined by rule; (2) 12 U.S.C. 5514(b)(7), 
which, among other things, authorizes 
the Bureau to prescribe rules to facilitate 
the supervision of covered persons 
under 12 U.S.C. 5514; and (3) 12 U.S.C. 
5512(b)(1), which grants the Bureau the 
authority to prescribe rules as may be 
necessary and appropriate to enable the 
Bureau to administer and carry out the 
purposes and objectives of Federal 
consumer financial law, and to prevent 
evasions of such law. 

B. Effective Date of Final Rule 
The Bureau proposed an effective date 

of 30 days after the publication of the 
Final Consumer Debt Collection Rule, 
noting that the Administrative 
Procedure Act generally requires that 
rules be published not less than 30 days 
before their effective dates.29 The 
Bureau received two comments 
requesting a postponement of the 
effective date to at least 180 days after 
publication of any rule finalizing larger- 
participant definitions for the consumer 
reporting or consumer debt collection 
markets. Responding to these 
comments, the Bureau set an effective 
date for the Consumer Reporting Rule 
that was more than 60 days after 
publication of that rule. The Bureau 
believes, for the same reasons expressed 
in the Consumer Reporting Rule, that it 
is reasonable to set an effective date 
more than 60 days after publication of 
this Final Consumer Debt Collection 
Rule.30 In balancing the requests for a 

longer pre-effective date period with the 
Bureau’s view that too lengthy a period 
would be detrimental to consumers and 
the debt collection market, the Bureau 
believes it is reasonable to extend the 
effective date to January 2, 2013, to give 
larger participants, as defined by this 
rulemaking, more time to prepare for the 
possibility of Federal supervision. The 
Bureau therefore adopts this effective 
date for the Final Consumer Debt 
Collection Rule. As compared with the 
Proposal, this new effective date will 
provide more than double the time 
between the publication date and the 
date when consumer debt collectors 
may be subject to Bureau supervision 
under the Final Consumer Debt 
Collection Rule. 

V. Section-by-Section Analysis of the 
Final Rule 31 

Subpart B—Markets 

Section 1090.105—Consumer Debt 
Collection Market 

As discussed in the Summary of the 
Final Rule above, consumer debt 
collection is important to the 
functioning of the consumer credit 
market and has a significant impact on 
consumers, with approximately 30 
million individuals in the United States 
having debt in collection.32 The market 
identified by the Final Consumer Debt 
Collection Rule generally includes 
third-party debt collectors, debt buyers, 
and collection attorneys. 

Commenters criticized the Bureau’s 
plan to supervise larger participants of 
the markets identified in the Proposed 
Rule. They stated that the Dodd-Frank 
Act requires the Bureau to consider the 
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33 These factors are ‘‘the asset size of the covered 
person; the volume of transactions involving 
consumer financial products or services in which 
the covered person engages; the risks to consumers 
created by the provision of such consumer financial 
products or services; [and] the extent to which such 
institutions are subject to oversight by State 
authorities for consumer protection.’’ 12 U.S.C. 
5514(b)(2). 

34 77 FR 42883 (noting that the risk-based factors 
described in 12 U.S.C. 5514(b)(2) do not apply to 
‘‘larger participant’’ rulemakings). 

35 12 U.S.C. 5514(b)(2). 
36 12 U.S.C. 5514(b)(1). 

37 13 CFR 121.104. 
38 12 CFR 1090.101 defines terms such as 

‘‘completed fiscal year,’’ ‘‘fiscal year,’’ and ‘‘tax 
year.’’ 

39 77 FR 9597. 

40 12 U.S.C. 5481(15)(A)(x). 
41 12 U.S.C. 5481(15)(A)(i); 12 U.S.C. 5481(5)(A). 
42 12 U.S.C. 5481(7). 

four specific factors listed in 12 U.S.C. 
5514(b)(2) 33 when issuing a rule under 
12 U.S.C. 5514(a)(2). As explained in 
the Consumer Reporting Rule, the 
Bureau believes that these commenters 
misinterpreted the scope and purpose of 
12 U.S.C. 5514(b)(2).34 That subsection 
describes how the Bureau must 
‘‘exercise its authority under paragraph 
[(b)](1),’’ 35 which in turn authorizes the 
Bureau to supervise ‘‘persons described 
in subsection (a)(1).’’ 36 The Final 
Consumer Debt Collection Rule does not 
exercise authority provided by 
subsection (b)(1). Instead, it 
‘‘describe[s],’’ in part, a set of entities 
falling within subsection (a)(1), a 
category of larger participants to which 
the Bureau may apply the authority that 
subsection (b)(1) provides. Thus, the 
Bureau is not required to conduct a risk- 
based analysis when deciding in which 
markets it will define ‘‘larger 
participants.’’ Instead, the Bureau will 
conduct the risk-based analysis required 
under 12 U.S.C. 5514(b)(2) in choosing 
which persons to supervise among the 
larger participants in a given market. 

One commenter also asked the Bureau 
to explain why it is identifying 
consumer debt collection as the subject 
of this rule, instead of some other 
market for a different consumer 
financial product or service. The Bureau 
has wide discretion in choosing markets 
in which to define larger participants. 
The Bureau need not conclude, before 
issuing a rule defining larger 
participants, that the market identified 
in the rule has a higher rate of non- 
compliance, poses a greater risk to 
consumers, or is in some other sense 
more important to supervise than other 
markets. Indeed, 12 U.S.C. 5514(b)(1), 
by recognizing that the purposes of 
supervision include assessing 
compliance and risks posed to 
consumers, suggests that the Bureau is 
not required to determine the level of 
compliance and risk in a market before 
issuing a larger-participant rule. 

The consumer debt collection market 
is a reasonable choice for the Bureau. 
Because consumer debt collection is an 
important activity that affects millions 
of consumers, supervision of larger 

participants of this market will be 
beneficial to both consumers and the 
market as a whole. Supervision of larger 
participants in the consumer debt 
collection market will help the Bureau 
ensure that these market participants are 
complying with applicable Federal 
consumer financial law and thereby will 
further the Bureau’s mission to ensure 
consumers’ access to fair, transparent, 
and competitive markets for consumer 
financial products and services. 

Section 1090.105(a)—Market-Related 
Definitions 

Annual receipts. The Bureau received 
a number of comments relating to 
‘‘annual receipts.’’ 

Overview of proposed definition. The 
proposed definition of ‘‘annual 
receipts’’ was informed by the method 
of calculating ‘‘annual receipts’’ used by 
the SBA in determining whether an 
entity is a ‘‘small business’’ concern.37 
Under the proposed definition, for 
purposes of calculating ‘‘annual 
receipts,’’ the term ‘‘receipts’’ would 
mean ‘‘total income’’ (or in the case of 
a sole proprietorship, ‘‘gross income’’) 
plus ‘‘cost of goods sold’’ as these terms 
are defined and reported on Internal 
Revenue Service (IRS) tax return forms. 
Under the Proposal, the term would not 
include net capital gains or losses. In 
addition, annual receipts would be 
measured as the average over a person’s 
three most recently completed fiscal 
years, or over the entire period the 
person has been in business if that 
period is less than three completed 
fiscal years.38 The proposed calculation 
of annual receipts also would 
implement the aggregation requirement 
in 12 U.S.C. 5514(a)(3)(B) by providing 
that the annual receipts of a person shall 
be added to the annual receipts of each 
of its affiliated companies. As proposed, 
such aggregation includes the receipts of 
both the acquired and acquiring 
companies in the case of an acquisition 
occurring during any relevant 
measurement period. 

Exclusion of receipts from collecting 
medical debt. In the Supplemental 
Information section of the Proposal, the 
Bureau stated that ‘‘debt related to 
* * * consumer financial products or 
services’’ generally does not include 
medical debt.39 In light of that 
statement, consumer debt collectors 
might expect that annual receipts 
resulting from the collection of medical 
debt would not be used to determine 

whether they were larger participants in 
the identified market for consumer debt 
collection. The Bureau received several 
comments both in favor of and opposed 
to counting annual receipts resulting 
from the collection of medical debt 
towards larger-participant status. 
Several consumer groups stated that 
annual receipts resulting from the 
collection of medical debt should count 
towards larger-participant status 
because the collection of medical debt is 
conducted similarly to that of other 
debts and has similar impact on 
consumers. Another commenter pointed 
out that when a medical provider gives 
care first and then bills the consumer 
later, the medical debt arose from an 
extension of credit, so the collection of 
that debt is therefore related to a 
consumer financial product or service. 
Two industry commenters agreed with 
the Proposal that collection of medical 
debt should not be included in the 
market for consumer debt collection. 

The Bureau agrees with commenters 
who took issue with the categorical 
statement that the collection of medical 
debt generally is not a consumer 
financial product or service. In some 
situations, the collection of medical 
debt may be a consumer financial 
product or service. The Dodd-Frank Act 
defines as a ‘‘financial product or 
service’’ the activity of collecting debt 
‘‘related to any consumer financial 
product or service.’’ 40 If the underlying 
transaction involved a consumer 
financial product or service under the 
Dodd-Frank Act, such as ‘‘extending 
credit’’ to a consumer for personal, 
family, or household purposes,41 then 
the resulting debt arose from, and is 
thus ‘‘related to,’’ a consumer financial 
product or service. The collection of 
that debt is also a consumer financial 
product or service within the meaning 
of the Dodd-Frank Act. Under the Dodd- 
Frank Act, ‘‘credit’’ is ‘‘the right granted 
by a person to a consumer to defer 
payment of a debt, incur debt and defer 
its payment, or purchase property or 
services and defer payment for such 
purchase.’’ 42 In some situations, a 
medical provider may grant the right to 
defer payment after the medical service 
is rendered. In those circumstances, the 
transaction might involve an extension 
of credit. 

However, the Bureau has decided to 
explicitly exclude from the definition of 
annual receipts those receipts that result 
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43 As discussed above, this exclusion was implicit 
in the Proposed Rule. Annual receipts under the 
proposed definition included only receipts 
resulting from the collection of debt related to 
consumer financial products or services, and the 
Proposed Rule stated that this category does not 
include medical debt. 

44 Very often, debt collectors may obtain accounts 
from the original creditors. In addition, under the 
FDCPA, if a consumer makes a timely request for 
verification of a claimed debt, the debt collector 
must, if it persists in its attempts to collect the debt, 
respond with information that generally includes 
the name and address of the original creditor. 15 
U.S.C. 1692g(b). For these reasons, the Bureau 
expects that debt collectors ordinarily make 
themselves aware of the original creditors for debts 
they collect. 

45 Many debts that arise as a consequence of 
medical care are not originally owed to the medical 
care provider. For example, a consumer might use 
a credit card to pay some or all of a medical bill. 
The Bureau would regard the resulting debt as 
originally owed, for purposes of the Final Consumer 
Debt Collection Rule, to the credit card issuer. 

46 According to one survey, in 2010, medical debt 
constituted 35% of new business for debt collectors. 
ACA International, ACA Top Collection Markets 
Survey, 2011. The same survey also reported that 
at least 53% of all debt collectors participate in the 
medical debt collection market. The 2007 
Commonwealth Fund Biennial Health Survey found 
that 16% of working age adults, approximately 28 
million people, had been contacted by debt 
collectors regarding medical debts, up from 13% in 
2005. S. Collins et al., Losing Ground: How the Loss 
of Adequate Health Insurance is Burdening 
Working Families, Commonwealth Fund, Aug. 2008 
at 12 available at http://www.commonwealthfund.
org/usr_doc/Collins_losinggroundbiennialsurvey
2007_1163.pdf?section=4039. In 2011, 54% of 
third-party debt collectors listed health care 
(hospital) as one of their top three markets, and 
64% listed health care (non-hospital). ACA 
International, 2012 Agency Benchmarking Survey, 
2012. 

47 As the Bureau explained in the Consumer 
Reporting Rule, it has the authority to examine an 
entity’s compliance with Federal consumer 
financial law, beyond the activities that rendered 
the entity subject to supervision. 77 FR 42880. 

48 For example, consumer credit originated by a 
credit card issuer is a consumer financial product 
and the collection of that debt is therefore a 
consumer financial service. As another example, 
utility companies regularly extend credit to 
consumers who receive utility services. See, e.g., 
Mays v. Buckeye Rural Elec. Coop., 277 F.3d 873, 
879 (6th Cir. 2002); Mick v. Level Propane Gases, 
Inc., 183 F. Supp. 2d 1014, 1019 (S.D. Ohio 2000); 
Williams v. AT&T Wireless Services, Inc., 5 F. Supp. 
2d 1142, 1145 (W.D. Wash. 1998); Haynesworth v. 
South Carolina Elec. & Gas Co., 488 F. Supp. 565, 
567 (D.S.C. 1979). A consumer debt collector could 
reasonably expect that a debt originally owed by a 
consumer to a utility company arose from an 
extension of credit. 

from the collection of medical debt.43 
The Bureau is concerned that consumer 
debt collectors will find it impracticable 
to determine whether the medical debts 
they collect involved extensions of 
‘‘credit,’’ and therefore whether those 
medical debt collection receipts should 
be counted toward the threshold 
defining larger-participant status. The 
Bureau expects that a consumer debt 
collector will know certain information 
about a debt it collects, such as whether 
the debt was originally owed to a 
medical provider.44 However, a 
consumer debt collector may not have 
enough information to determine 
whether the debt involved an extension 
of credit, because that question turns on 
additional details about whether the 
medical provider granted the consumer 
the right to defer payment. The Bureau 
believes that consumer debt collectors 
often do not have enough details to 
answer that question for each debt 
under collection, and they therefore 
may not have enough information to 
determine whether particular medical 
debts arose from consumer financial 
products or services. 

Accordingly, the Final Consumer Debt 
Collection Rule excludes from the 
definition of annual receipts those 
amounts that result from collecting 
medical debt. For these purposes, 
medical debt means debt that was 
originally owed to a medical provider.45 
As noted above, the Bureau expects that 
debt collectors already know the 
identities of the persons to whom the 
debts were originally owed. Therefore, 
an exclusion defined by reference to 
such persons will be straightforward for 
consumer debt collectors to apply. 
Neither the Bureau, in making its 
assessments regarding a consumer debt 
collector’s larger-participant status, nor 
a consumer debt collector, in 

challenging an assertion by the Bureau 
that it qualified as a larger participant, 
would need to determine the specific 
details of each underlying transaction 
that gave rise to medical debt. 

Notwithstanding this exclusion, the 
Bureau believes that the collection of 
medical debt has an important impact 
on consumers.46 The Bureau reiterates 
that the Final Consumer Debt Collection 
Rule excludes medical debt collection 
activities from receipts because of the 
difficulty, at the current time, of 
identifying whether particular medical 
debts resulted from extensions of credit. 
The Bureau will continue to seek more 
information relevant to that task, 
through supervision, through potential 
registration of nonbank covered persons 
under 12 U.S.C. 5512(c)(7) and 12 
U.S.C. 5514(b)(7), and from other 
sources. In addition, in supervising a 
larger participant of the consumer debt 
collection market, the Bureau will 
examine the entity’s collection of 
medical debt along with other activities 
subject to the FDCPA and other Federal 
consumer financial law.47 

Other categories of debt. Commenters 
also asked the Bureau to clarify whether 
a number of other categories of debt are 
included in or excluded from the 
defined consumer debt collection 
market and as a result whether annual 
receipts resulting from such collection 
are counted towards larger-participant 
status. But these comments did not 
identify any comparable uncertainty in 
determining, given the identities of the 
originating creditors, whether debts in 
these various categories involve 
consumer financial products or services. 
As noted above, the Bureau expects that 
consumer debt collectors know the 
identities of the originating creditors for 
debts they collect. For many types of 
debt, that information should permit the 

consumer debt collector to determine, 
with a reasonable degree of accuracy, 
whether the underlying transaction 
involved a consumer financial product 
or service.48 Thus, the difficulty a 
consumer debt collector would face in 
assessing the status of a medical debt 
should not arise as a general matter in 
the collection of other debts. In essence, 
commenters asking the Bureau to clarify 
the status of various other kinds of debt 
were asking the Bureau to state whether 
such types of debt are related to 
consumer financial products or services, 
as a categorical matter. The Bureau 
declines at this point to identify specific 
types of debt that involve consumer 
financial products or services, or to 
provide an exhaustive list of such debts. 

Use of IRS guidance. A commenter 
asked whether the Bureau intends to 
bind itself to IRS guidance and related 
Federal tax law with respect to the 
calculation of annual receipts and 
recommended that the Bureau provide 
examples of how different industry 
participants should do that calculation. 
The Bureau noted in the Consumer 
Reporting Rule that to the extent a 
nonbank covered person uses IRS tax 
forms to calculate receipts, the person 
should rely on IRS guidance. 
Additionally, the Bureau declined to 
provide examples of how market 
participants should calculate annual 
receipts because there may be a variety 
of circumstances facing covered 
persons, and the Bureau is not in the 
best position to ascertain the most 
appropriate or useful calculation 
methods for each entity. The Bureau 
declines, for reasons similar to those 
articulated in the Consumer Reporting 
Rule, to provide examples of how 
participants in the consumer debt 
collection market should calculate 
annual receipts. 

Reimbursed amounts. The Bureau 
received a comment from an attorney 
representative expressing concern that 
the proposed definition of annual 
receipts included certain amounts for 
which attorneys or other consumer debt 
collectors receive reimbursement and 
recommending that such amounts be 
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49 As noted in the Proposal, if an entity has not 
completed three fiscal years, its ‘‘annual receipts’’ 
will reflect an average based on the shorter period 
of its existence. 

50 See 12 U.S.C. 5514(a)(3)(B). 
51 See 12 U.S.C. 5481(1) (definition of ‘‘affiliate’’); 

12 CFR 1090.101 (definition of ‘‘affiliated 
company’’). 

52 The Proposal defined the term ‘‘consumer debt 
collection’’ as collecting or attempting to collect, 
directly or indirectly, any debt owed or due or 
asserted to be owed or due to another and related 

to any consumer financial product or service. A 
person offers or provides consumer debt collection 
where the relevant debt is either collected on behalf 
of another person; or collected on the person’s own 
behalf, if the person purchased or otherwise 
obtained the debt while the debt was in default 
under the terms of the contract or other instrument 
governing the debt. 77 FR 9607. 

53 12 U.S.C. 5481(A)(x). 
54 The Bureau notes that the usage, or omission, 

of specific language from the FDCPA in the Final 
Consumer Debt Collection Rule is not an 
endorsement by the Bureau of any specific 
interpretation of the FDCPA. 

excluded. This commenter contended 
that certain reimbursements for 
expenses, such as recording or filing 
fees, are not considered income under 
Federal tax law. This commenter 
requested that the Final Consumer Debt 
Collection Rule make clear that such 
pass-through funds are not included in 
the calculation of annual receipts. The 
Bureau notes that the calculation of 
annual receipts in the Final Consumer 
Debt Collection Rule is built on the 
concepts of ‘‘total income’’ and ‘‘cost of 
goods sold,’’ as used in Federal income 
tax reporting. Quantities that consumer 
debt collectors do not include in those 
categories would not count as annual 
receipts. If, on the other hand, some 
amount of reimbursed expense is 
included in one of these categories, that 
amount would count as annual receipts. 
Such an amount could fairly be 
considered a cost of doing business and 
providing the relevant consumer 
financial service. That some consumer 
debt collectors may characterize such an 
expense as a ‘‘reimbursed expense’’ and 
bill clients separately for the expense 
does not alter that fact. For these 
reasons, the Bureau declines to amend 
the definition of annual receipts to add 
a specific exclusion for reimbursed 
amounts. 

Annual receipts and measurement 
period. The Bureau received several 
comments suggesting different 
measurement periods for assessing 
larger-participant status. One 
recommended that an entity be deemed 
a larger participant if either the entity’s 
average annual receipts over the last 
three fiscal years or its receipts in the 
most recent fiscal year met the 
applicable threshold. Another 
commenter suggested that an entity 
should qualify as a larger participant 
only if its receipts were above the 
threshold for each of three years in a 
row. Some commenters, incorrectly 
believing the Proposal already specified 
that larger-participant status would be 
triggered by a single year’s results, asked 
the Bureau to measure larger-participant 
status over a longer period of time. 
Otherwise, they stated, businesses 
would forego growing in order to avoid 
becoming subject to the Bureau’s 
supervisory authority. 

In the Consumer Reporting Rule, the 
Bureau clarified that ‘‘annual receipts’’ 
are not based solely on the receipts of 
a single year, but are generally based on 
the average of an entity’s receipts over 
a three-year period.49 Using a longer 

measurement period reduces the impact 
on the calculation of short-term and 
potentially temporary fluctuations in 
receipts a company may experience— 
both decreases and increases. Similar 
reasoning motivates the Bureau to adopt 
a three-year measurement period, as 
proposed, for the Final Consumer Debt 
Collection Rule. 

Two consumer groups suggested that 
to prevent evasion of the rule, annual 
receipts should also include receipts of 
any person who is an agent or contractor 
of a consumer debt collector. One of 
these commenters expressed concern 
that a debt buyer, in particular, could 
evade coverage as a larger participant by 
engaging several third-party debt 
collectors to collect debts on its behalf. 

The Bureau understands commenters’ 
concern regarding possible evasion of 
the Final Consumer Debt Collection 
Rule that could potentially occur by 
market participants engaging third-party 
debt collectors. However, the Dodd- 
Frank Act requires that an entity’s 
activity levels be computed by 
aggregating the activities of affiliated 
companies.50 The definition of annual 
receipts implements this aggregation 
requirement by counting the receipts of 
affiliated companies.51 Control or 
common control is a prerequisite for 
being an ‘‘affiliate’’ under the Dodd- 
Frank Act, and the Consumer Reporting 
Rule appropriately made control or 
common control a prerequisite for being 
an ‘‘affiliated company’’ under Part 
1090. Commenters offered no reason to 
think a special, different understanding 
of the term should apply for the 
consumer debt collection market. The 
Bureau therefore declines to amend the 
Proposal to require aggregation of the 
annual receipts of companies that have 
only an agency or contractual 
relationship. 

The Bureau adopts the proposed 
definition of ‘‘annual receipts’’ with the 
amendment described above, excluding 
receipts that result from collecting debt 
that was originally owed to a medical 
provider, and with other minor 
technical amendments. 

Consumer debt collection. The Final 
Consumer Debt Collection Rule defines 
a market for ‘‘consumer debt 
collection,’’ which is among the 
consumer financial products or services 
described in 12 U.S.C. 5481(5)(B) and 
15(A).52 Activities covered under these 

provisions of the Dodd-Frank Act 
include ‘‘collecting debt related to any 
consumer financial product or 
service.’’ 53 Under 12 U.S.C. 5481(5)(B), 
such activity is a ‘‘consumer financial 
product or service’’ when ‘‘delivered, 
offered, or provided in connection with 
a consumer financial product or 
service.’’ The definition of ‘‘consumer 
debt collection’’ in the Final Consumer 
Debt Collection Rule is not meant to 
track these related provisions in the 
Dodd-Frank Act. The Final Consumer 
Debt Collection Rule’s definition has a 
different function. Rather than 
describing the scope of a certain 
consumer financial product or service, it 
identifies a specific market for such a 
product or service. 

The Bureau received a number of 
comments asking it to exclude various 
types of activity from the definition of 
consumer debt collection. As discussed 
more fully below, the Bureau is 
adopting a number of the suggested 
exclusions, either in part or in full, and 
rejecting some of the suggestions. Many 
of the suggested exclusions were based 
on exclusions from the FDCPA’s 
definition of debt collector.54 For those 
suggestions the Bureau is accepting, it is 
incorporating into the rule’s definitions 
language from the FDCPA that creates 
the corresponding exclusions in that 
statute. 

To make the rule clearer in light of 
these changes, the Bureau is also 
restructuring the definition of consumer 
debt collection to track the FDCPA more 
closely. The Final Consumer Debt 
Collection Rule includes definitions of 
‘‘creditor’’ and ‘‘debt collector’’ that are 
based on the FDCPA’s definitions of 
those terms. Consumer debt collection, 
in turn, means the activity of a ‘‘debt 
collector,’’ as defined in the rule, to 
collect debt incurred by a consumer for 
personal, family, or household 
purposes, and related to a consumer 
financial product or service. For most 
purposes, the scope of the Final 
Consumer Debt Collection Rule’s 
definition will be the same as that of the 
proposed definition. The difference in 
structure facilitates the Bureau’s 

VerDate Mar<15>2010 16:49 Oct 30, 2012 Jkt 229001 PO 00000 Frm 00009 Fmt 4700 Sfmt 4700 E:\FR\FM\31OCR1.SGM 31OCR1m
st

oc
ks

til
l o

n 
D

S
K

4V
P

TV
N

1P
R

O
D

 w
ith

 R
U

LE
S

CONSUMER FINANCIAL PROTECTION BUREAU: PROBLEM, CONT.                                           44 COPYRIGHT © 2014 HARVARD UNIVERSITY

Appendix D (cont.): Defining Larger Participants of the Consumer Debt Collection Market



65782 Federal Register / Vol. 77, No. 211 / Wednesday, October 31, 2012 / Rules and Regulations 

55 15 U.S.C. 1692a(6)(F)(iii). 
56 The Bureau recognizes that some loan servicing 

activity may involve techniques like those used in 
debt collection. And some consumer debt collectors 
may engage in collecting on accounts that are not 
in default. To the extent that developments in the 
markets for obtaining consumers’ repayment of 
debts blur or alter the line between servicing and 
debt collection, the Bureau may in the future revisit 
the distinction that the Final Consumer Debt 
Collection Rule draws between the two activities. 
Meanwhile, as noted above, the Bureau may 
examine any consumer financial service provided 
by a person that is subject to Bureau supervision, 
such as a larger participant in the consumer debt 
collection market. 

57 Because the Bureau already has supervisory 
authority over mortgage servicing pursuant to 12 
U.S.C. 5514(a)(1)(A), the Bureau did not consider 
including mortgage servicing within the market for 
consumer debt collection. 

58 The Economic Census classifies industries 
using the North American Industry Classification 
System (NAICS) codes. The Bureau based its 
estimate of market coverage for the Proposed Rule 
on the NAICS code for debt collection (561440). 
Loan servicing activities fall under a different 
NAICS code (522390). 

59 15 U.S.C. 1692a(6)(F)(iii). 

60 Another commenter stated that courts have 
found that state guaranty agencies are not debt 
collectors pursuant to an FDCPA exception for 
collection activities that are ‘‘incidental to a bona 
fide fiduciary obligation.’’ 15 U.S.C. 1692a(6)(F)(i). 
However, some courts have held that when 
guaranty agencies collect debts for which they are 
not the guarantors, that activity is not ‘‘incidental’’ 
to any ‘‘fiduciary obligation.’’ See Murungi v. Texas 
Guaranteed, 402 Fed. Appx. 849, 851 (5th Cir. 
2010); Rowe v. Educ. Credit Mgmt. Corp., 559 F.3d 
1028, 1035 (9th Cir. 2009). 

61 55 FR 40120, 40121 (Oct. 1, 1990). 

response to the comments requesting 
various exclusions from the market. 

Specific exclusions. The Bureau 
received a number of comments urging 
the adoption of particular exclusions 
from the definition of consumer debt 
collection. 

First, the Bureau received several 
comments that the proposed definition 
of consumer debt collection appeared to 
include loan servicing or the collection 
of debt that is not in default. Many 
commenters suggested that the Bureau 
should explicitly exclude loan servicing 
from the defined consumer debt 
collection market by incorporating an 
exclusion contained in the FDCPA’s 
definition of debt collector. Under the 
FDCPA, a person who collects ‘‘debt 
which was not in default at the time it 
was obtained by such person’’ 55 is not, 
on the basis of that activity, a debt 
collector. Commenters stated that 
companies active in loan servicing rely 
on the FDCPA exclusion, with which 
they are familiar, to distinguish their 
servicing activities from debt collection. 

The Bureau does not regard loan 
servicing as part of the same market, for 
purposes of this Final Consumer Debt 
Collection Rule, as consumer debt 
collection. Loan servicers send out 
billing statements, accept payments and 
assign them to accounts, and answer 
consumer questions. In many cases, 
loan servicing activities involve 
consumers who are current on payments 
of their loans and with whom creditors 
have ongoing relationships. Loan 
servicing in the traditional sense 
ordinarily does not involve attempts to 
locate a debtor by contacting relatives or 
employees; garnishment of wages or 
lawsuits. Attorneys are not often 
involved in loan servicing; they 
ordinarily do not become involved until 
debts are in default.56 In light of these 
characteristics, the Bureau believes that 
the purposes of the Final Consumer 
Debt Collection Rule are best served by 
excluding loan servicing, as described 
here, from the activity of ‘‘consumer 
debt collection’’ defined for purposes of 

the Final Consumer Debt Collection 
Rule. 

Indeed, the Proposal did not 
contemplate including loan servicing in 
that market, as several commenters 
recognized.57 As such commenters 
pointed out, the Proposal’s economic 
assessment of the consumer debt 
collection market was based on 
Economic Census data that generally 
covered debt collection and did not 
cover loan servicing.58 The scope of the 
economic data that the Bureau 
described in the Proposal was 
reasonably consistent with the scope of 
the market that the Proposal 
contemplated. 

However, the Bureau acknowledges 
that the proposed definition could have 
been misunderstood on this point. To 
clarify that loan servicing is not within 
the defined consumer debt collection 
market, the Bureau accepts the 
commenters’ suggestion and excludes 
from the definition of debt collection 
activity involving ‘‘debt which was not 
in default at the time it was obtained by 
such person[s].’’ The Bureau intends to 
include in the consumer debt collection 
market those entities that are engaged in 
debt collection activity and exclude 
those that only engage in loan servicing. 
The provision just described is an 
appropriate means to achieve that 
purpose, because it is similar to 
language in the FDCPA provision that, 
as commenters noted, many entities 
regard as distinguishing loan servicing 
from debt collection.59 

Two trade associations representing 
student lenders commented that the 
proposed definition of consumer debt 
collection would prevent their members 
from engaging in default prevention and 
loan modification activities that they 
said are a form of loan servicing. 
According to the commenters, the goal 
of these activities is to benefit 
consumers by offering payment plans 
and other services in an effort to prevent 
default. If, as these commenters 
suggested, their loan modification and 
default prevention services involve debt 
that was not in default at the time it was 
obtained, then those activities are not 
consumer debt collection under the 
Final Consumer Debt Collection Rule. 

Second, an association whose 
membership includes collectors of 
student loans suggested that the Bureau 
should exclude from the consumer debt 
collection market the activity of 
collectors of student loans made 
pursuant to Title IV of the Higher 
Education Act (Title IV loans).60 
According to the commenter, the 
collectors of Title IV loans undergo 
independent audits as part of their 
obligations to the Federal government 
and to state guaranty agencies that 
guarantee student loans on behalf of the 
Federal government. The association 
states that the audits include an on-site 
review of calls to consumers, 
complaints, and other activities related 
to the debt collection process. The 
commenter states that the United States 
Department of Education (Department of 
Education) and the state guaranty 
agencies use the audit findings to rank 
their contractors and allocate future 
accounts for collection. Because of the 
audits, the association asserts that 
practices associated with the collection 
of Title IV loans are less risky to 
consumers than are other debt 
collection activities. 

Unlike the typical audits by the 
Department of Education, the Bureau’s 
supervision program will assess 
compliance with Federal consumer 
financial law. The Department of 
Education has specifically noted that 
third-party collectors of Title IV loans 
are subject to the FDCPA, 
notwithstanding its oversight of Title IV 
loan collection.61 

Moreover, commenters’ claim that 
student loan debt collectors pose 
relatively low risks to consumers does 
not, by itself, justify excluding those 
collectors from the overall consumer 
debt collection market. As noted above, 
the Dodd-Frank Act does not require the 
Bureau to consider risk in defining a 
larger participant market pursuant to 12 
U.S.C. 5514(a)(1). When choosing which 
nonbank covered persons to supervise 
among the larger participants defined by 
rule, the Bureau must consider the 
factors set forth in 12 U.S.C. 5514(b)(2) 
which include, among others, ‘‘the risks 
to consumers created by the provision of 
such consumer financial products or 
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62 15 U.S.C. 1692a(6)(E). 

63 See, e.g., Reese v. Ellis, Painter, Ratterree & 
Adams, LLP, 678 F.3d 1211 (11th Cir. 2012); Birster 
v. Amer. Home Mortgage. Servicing Inc., No. 11– 
13574, 2012 WL 2913786, at *2 (11th Cir. July 18, 
2012). 

64 See, e.g., Shapiro & Meinhold v. Zartman, 823 
P.2d 120, 124 (Colo. 1992) (‘‘[A] foreclosure is a 
method of collecting a debt by acquiring and selling 
secured property to satisfy a debt.’’). 

65 For similar reasons, the Bureau is also 
excluding from the definition of ‘‘debt collector’’ an 
entity that collects debt only for a person to which 
the entity is related by common ownership or 
control, if the principal business of such person is 
not the collection of debts. 

66 In addition, the Bureau may supervise all 
collection services—whether or not they are subject 
to the FDCPA—that a larger participant of the 
consumer debt collection market provides to other 
persons such as originating creditors. 

67 12 U.S.C. 5515(a)(1). 
68 12 U.S.C. 5514(a). 
69 The Bureau declines to define submarkets, as 

some commenters suggested. These comments 
focused, for example, on consumer debt collection 
activities that have a disproportionate impact on 
minority groups, military groups, students, or 
senior citizens, or on geographic submarkets. One 
of these commenters stated that at a minimum, the 
Bureau should collect data that would allow it to 
define submarkets at a later time. The Bureau notes 
that different types of consumer debt collectors all 
participate in the same activity—consumer debt 
collection—regardless of their respective business 
models. And the same legal requirements cover 
participants in any market segment suggested by 
commenters. To the extent that the activities of 

Continued 

services.’’ The Dodd-Frank Act does not 
mandate consideration of those factors 
before issuing a rule that establishes the 
scope of coverage of the Bureau’s 
supervision authority under 12 U.S.C. 
5514(a)(1). 

For these reasons, the Bureau declines 
to exclude collection of Title IV loans 
from the consumer debt collection 
market. 

Third, a representative of non-profit 
consumer credit counselors asked the 
Bureau to exclude from the market their 
activities in assisting individuals with 
debt repayment. According to the 
commenter, non-profit consumer credit 
counselors operate differently from 
consumer debt collectors. At the 
consumers’ request, non-profit 
consumer credit counselors work with 
consumers to help them restructure 
their debts and formulate repayment 
plans. Non-profit consumer counselors 
act as intermediaries between 
consumers and their creditors. The 
counselors help consumers devise 
budgets and plans to pay their debts. 
Consumers can decide whether they 
will participate in such counseling 
programs and, if they do, whether to 
adhere to the repayment plans 
negotiated by credit counselors. The 
Bureau agrees that this business model 
distinguishes non-profit consumer 
credit counselors from other debt 
collectors that work on behalf of 
themselves or on behalf of creditors to 
collect debts. Therefore, the Bureau is 
excluding non-profit consumer credit 
counselors from the definition of ‘‘debt 
collector.’’ The FDCPA excludes such 
entities from its definition of ‘‘debt 
collector,’’ and the Bureau is adopting 
comparable language in the Final 
Consumer Debt Collection Rule.62 

Fourth, a consumer data trade 
association commented that the 
proposed definition of consumer debt 
collection requiring that the debt be 
‘‘related to’’ a consumer financial 
product or service was too broad and 
may include, for instance, business 
debts related to a company’s purchase of 
consumer reports or other consumer 
financial products. To make clear that 
such activities are not part of the 
consumer debt collection market, the 
Final Consumer Debt Collection Rule’s 
definition adds to the proposed 
definition a requirement that the debts 
under collection be those incurred by 
consumers for personal, family or 
household purposes—not for business 
purposes and not by businesses. 

Finally, an attorney group commenter 
contended that a person who enforces 
security interests, for example by 

pursuing foreclosure actions, should not 
be included in the consumer debt 
collection market. The commenter cited 
cases in which courts have held that the 
practice of enforcing security interests 
does not constitute debt collection 
under the FDCPA. Relatedly, a number 
of courts, distinguishing between 
collecting debt and enforcing security 
interests, have concluded that a person 
can be a debt collector for purposes of 
the FDCPA even when the person 
enforces security interests, but only if it 
is also engaged in collecting debts that 
are subject to the security agreement.63 
Other courts, however, have concluded 
that enforcing a security interest 
qualifies on its own as debt collection 
under the FDCPA.64 Regardless of 
whether enforcing a security interest 
can, on its own, qualify as collecting 
debt under the FDCPA, the Bureau does 
not deem a person who only enforces a 
security interest, and does not seek 
payment of money or transfer of assets 
that are not designated as collateral for 
the note or instrument, to be, on that 
basis, a part of the consumer debt 
collection market defined by the Final 
Consumer Debt Collection Rule. 
However, when a person both seeks 
payment of money and enforces a 
security interest, that person can qualify 
as a debt collector for purposes of the 
Final Consumer Debt Collection Rule. 

Collections by originating creditors. A 
commenter representing the debt buying 
industry suggested that the Bureau also 
include first-party debt collection by 
both banks and nonbanks within its 
definition of consumer debt collection. 
The commenter notes that originating 
creditors collect outstanding debts from 
their own customers. However, the 
Bureau regards such collections by 
originating creditors as part of a 
different market from third-party debt 
collection and debt buying. Collecting 
overdue debts is not the primary 
business of originating creditors. Rather, 
their primary business is to provide 
credit or other products or services. 
Collecting unpaid debts is usually an 
ancillary function. By contrast, neither 
third-party debt collectors nor debt 
buyers have originated the debts they 
collect or have ongoing business 
relationships with the consumers from 
whom they collect debts. Debt collectors 
are in the business of collecting on debts 

that were originated by a variety of 
creditors. Given these differences, the 
Bureau declines to include collection by 
originating creditors within the market 
for consumer debt collection.65 

Moreover, the Bureau has the 
authority to supervise the first-party 
debt collection activities of many 
covered persons, regardless of whether 
the defined consumer debt collection 
market includes such activities.66 
Specifically, the Dodd-Frank Act 
authorizes the Bureau to supervise large 
banks and credit unions, and the 
affiliates of such entities, pursuant to 12 
U.S.C. 5515.67 In the course of such 
supervision, the Bureau can examine an 
entity’s collection practices relating to 
mortgages, credit cards, auto loans, 
personal loans, deposit advance 
products, and other consumer financial 
products or services provided by the 
entity. In addition, pursuant to 12 
U.S.C. 5514, the Bureau has authority to 
supervise certain nonbank originators: 
mortgages, private education loans, and 
payday loans.68 In the course of such 
supervision, the Bureau can examine 
those persons’ collection activities. 
Furthermore, to the extent the Bureau 
concludes it is important to examine 
collection activities conducted by 
nonbank institutions in other specific 
markets, the Bureau can define 
appropriate categories of larger 
participants in such markets. As earlier 
noted, this Final Consumer Debt 
Collection Rule is the second in what 
will be a series of larger-participant 
rulemakings. For these reasons as well, 
the Bureau declines to include 
collection by originating creditors in the 
defined market for consumer debt 
collection.69 
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larger participants of the consumer debt collection 
market differ, the Bureau can adjust the scope and 
focus of its supervision activities accordingly. 
Further, by identifying the broader market and 
supervising larger participants as defined in the 
Final Consumer Debt Collection Rule, the Bureau 
will be able to address emerging issues across the 
various business models. This approach will 
promote consistency in supervision across the 
consumer debt collection market. Therefore, the 
Bureau declines to revise the proposed definition of 
consumer debt collection to define submarkets as 
commenters suggested. The Bureau notes that 
nonbank covered persons generally are subject to 
the Bureau’s regulatory and enforcement authority, 
and any applicable Federal consumer financial law. 
The Bureau also has the authority to supervise any 
nonbank covered person that it ‘‘has reasonable 
cause to determine, by order, after notice to the 
covered person and a reasonable opportunity * * * 
to respond,’’ is ‘‘engaging, or has engaged, in 
conduct that poses risks to consumers with regard 
to the offering or provision of consumer financial 
products or services.’’ 12 U.S.C. 5514(a)(1)(C). 

70 12 U.S.C. 5517(e)(1), (e)(2). 
71 12 U.S.C. 5517(e)(2). 
72 12 U.S.C. 5517(e)(3). Paragraph (e)(3) also 

preserves the authorities transferred under subtitle 
F or H of Title X. 

73 Cong. Rec. E1348–E1349 (Speech of Hon. John 
Conyers, Jr. on the Conference Report). 

74 Cong. Rec. E1349. 
75 Representative Conyers also observed that state 

courts and bar associations have a limited ability to 
regulate lawyers outside of the practice of law. He 
testified that ‘‘our Committee recognized that 
attorneys can be involved in activities outside the 
practice of law, and might even hold out their law 
license as a sort of badge of trustworthiness. 
Although State supreme courts would have some 
authority to respond to abuses in even these outside 
activities, as reflecting on the attorney’s unfitness 
to hold a law license * * * their disciplinary 
authority is not necessarily as extensive in these 
outside areas. The Committee was equally 
determined that these outside activities not escape 
effective regulation simply because the person 
engaging in them is an attorney or is working for 
an attorney.’’ Cong. Rec. E1349. 

76 ‘‘[C]lear evidence of congressional intent may 
illuminate ambiguous text. We will not take the 
opposite tack of allowing ambiguous legislative 
history to muddy clear statutory language.’’ Milner 
v. Dep’t of Navy, 131 S. Ct. 1259, 1266 (2011). 

77 In addition, consumer debt collection, as 
defined in the Final Consumer Debt Collection 
Rule, is generally subject to the FDCPA. That is true 
even if the debt collector is an attorney or law firm. 
‘‘[A]ttorneys who ‘regularly’ engage in consumer- 
debt-collection activity’’ are subject to the FDCPA, 
‘‘even when that activity consists of litigation.’’ 
Heintz v. Jenkins, 514 U.S. 291, 299 (1995). 

78 The Bureau also notes that pursuant to 
paragraph (e)(3), the restriction in paragraph (e)(1) 
‘‘shall not be construed so as to limit the authority 
of the Bureau with respect to any attorney, to the 
extent that such attorney is otherwise subject to any 
of the enumerated consumer laws or the authorities 
transferred under subtitle F or H.’’ 12 U.S.C. 
5515(e)(3). 

79 An association representing attorneys 
expressed concern that the Bureau would supervise 
attorneys representing larger participants in matters 
unrelated to the offering or provision of consumer 
financial products or services through its 
jurisdiction over service providers to larger 
participants. According to the commenter, the 
Bureau could intrude on the attorney-client 
relationship in non-consumer litigation matters or 
in cases in which an attorney defends a case on 
behalf of a client against a consumer. The Bureau 
need not address these comments in this 
rulemaking. The Final Consumer Debt Collection 
Rule establishes the Bureau’s supervisory authority 
over the identified market. It does not alter the 
Bureau’s supervisory authority over service 
providers, except insofar as it enlarges the set of 
supervisable firms whose activities might form the 
basis for supervising their service providers. A 
discussion of which types of service providers 
might be subject to the Bureau’s supervisory 
authority would be beyond the scope of the Final 
Consumer Debt Collection Rule. 

80 The Business Law Section of the American Bar 
Association noted, in a comment, that ‘‘attorneys 
who are engaged in offering or providing a 
consumer financial product or service (such as 
collection of consumer debt) but do not represent 
consumers in such activities may be subject to the 
Bureau’s supervision.’’ The Bureau takes this 
commenter to agree that the subparagraph (e)(2)(B) 
exception applies to consumer debt collection. 
Letter from American Bar Association, Business 
Law Section, to Monica Jackson, Office of the 
Executive Secretary, Bureau of Consumer Financial 
Protection (Apr. 11, 2012). 

Attorneys. The Bureau received 
several comments from attorney groups 
asserting that attorneys should not be 
treated as participants of the consumer 
debt collection market that could, on 
that basis, be subject to the Bureau’s 
supervision. This category of comments 
focused on 12 U.S.C. 5517(e)(1), a 
provision that restricts the Bureau’s 
supervisory and enforcement authority, 
in some circumstances, over attorneys 
engaged in the practice of law. 

Two related provisions preserve the 
Bureau’s authority despite that 
restriction.70 First, as provided in 12 
U.S.C. 5571(e)(2), the Bureau retains its 
authority ‘‘regarding the offering or 
provision of a consumer financial 
product or service’’ (a) ‘‘that is not 
offered or provided as part of, or 
incidental to, the practice of law, 
occurring exclusively within the scope 
of the attorney-client relationship;’’ or 
(b) ‘‘that is * * * offered or provided by 
[an] attorney * * * with respect to any 
consumer who is not receiving legal 
advice or services from the attorney in 
connection with that product or 
service.’’ 71 Second, 12 U.S.C. 5517(e)(3) 
preserves the Bureau’s authority over 
attorneys who are otherwise subject to 
any ‘‘enumerated consumer law’’ within 
the meaning of the Act.72 

Several commenters took the broad 
view that all attorneys and legal 
professionals engaged in collecting 
consumer debt should be excluded from 
the Final Consumer Debt Collection 
Rule. In support of this argument, 
commenters cited a floor speech by 
Representative John Conyers, one of the 
House’s conferees with the Senate on 
the Dodd-Frank Act. According to these 
commenters, Representative Conyers 

expected the phrase ‘‘practice of law’’ in 
12 U.S.C. 5571(e)(1) to be read as 
broadly as the term is construed by state 
courts and bar associations to prevent 
‘‘regulation from a new source [that] 
would unavoidably conflict with the 
existing rules and lines of 
accountability,’’ and wanted any 
determinations by the Bureau, ‘‘by rule, 
or otherwise, regarding what activities 
constitute the practice of law [to] be 
consistent with the view and practices 
of the State supreme court or State bar 
in question.’’ 73 

The Bureau does not understand this 
statement to suggest that all activity 
conducted by attorneys is outside the 
Bureau’s authority. Representative 
Conyers focused his remarks on 
attorneys who provide legal services to 
consumers, such as the ‘‘consumer 
clients of bankruptcy lawyers, consumer 
lawyers, and real estate lawyers.’’ 74 He 
did not discuss legal services in which 
lawyers act on behalf of commercial 
clients with interests adverse to those of 
consumers, such as by collecting 
consumer debts.75 

Moreover, the relevant statutory 
language clearly prescribes a different 
result.76 Consumer debt collection is a 
consumer financial service.77 The 
service is provided ‘‘with respect to’’ 
those consumers who owe (or are 
claimed to owe) the debts subject to 
collection. Because debt collection 
attorneys do not provide ‘‘legal advice 
or services’’ to those consumers in 
connection with the debt collection 
services—the attorneys represent clients 
with interests adverse to the 

consumers’—subparagraph (e)(2)(B) 
preserves the Bureau’s authority 
regarding those services.78 

One commenter also suggested that if 
the paragraph (e)(2)(B) exception 
applied to consumer debt collection, 
that exception would swallow the 
general rule limiting the Bureau’s 
authority with respect to the practice of 
law. But subsection (e)(2)(B) only 
preserves the Bureau’s authority when 
an attorney offers or provides a 
consumer financial product or service 
with respect to a consumer who is not 
receiving legal advice or services from 
the attorney in connection with the 
product or service.79 To fall within the 
scope of the Final Consumer Debt 
Collection Rule, attorneys must also 
collect debt related to a consumer 
financial product or service.80 

An attorney group commenter 
suggested that the Bureau’s supervision 
of debt collection attorneys would 
interfere with the established system of 
regulation by state bars. As the 
commenter notes, state bars issue law 
licenses and have the power to 
discipline and disbar lawyers for a 
variety of ethical and legal violations. 
The commenter concludes that the 
Bureau therefore ought not to impose 
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81 77 FR 39617 (July 5, 2012). 

82 See ‘‘SBA Size Standards Methodology’’ at 4, 
available at http://www.sba.gov/sites/default/files/ 
size_standards_methodology.pdf. 

83 U.S. Census Bureau 2007 Economic Census, 
available at http://www.census.gov/econ/ 
census07/. 

84 As noted in the section-by-section discussion of 
the definition of ‘‘annual receipts,’’ the SBA and the 
Economic Census use the term ‘‘annual receipts’’ 
somewhat differently. As used by the Economic 
Census, the term includes receipts from all business 
activities, including net investment income, 
interest, and dividends, whether or not payment 
was received in the census year. The SBA, by 
contrast, defines the term to exclude net capital 
gains and losses and thus does not capture 

Continued 

additional requirements upon attorneys. 
The commenter also raised the concern 
that the Bureau’s supervision of debt 
collection attorneys will expose 
attorneys to the risk that the Bureau 
would adopt standards inconsistent 
with those of states. However, nothing 
in the Final Consumer Debt Collection 
Rule requires attorneys to engage or 
refrain from engaging in any particular 
conduct. Whatever standards might 
govern attorneys’ consumer debt 
collection activities arise under existing 
substantive law, not the Final Consumer 
Debt Collection Rule. Furthermore, the 
Final Consumer Debt Collection Rule 
does not impose professional conduct 
rules specific to attorneys. Of course, 
Federal consumer financial law does 
impose some conduct rules that apply to 
attorneys. These requirements are 
unlikely to be inconsistent with state 
professional conduct rules, as such rules 
presumably do not obligate attorneys to 
violate Federal law, including Federal 
consumer financial law. 

This commenter also suggested that 
the Bureau’s definition of consumer 
debt collection would bring into the 
market a myriad of attorneys who file 
legal claims against consumers. The 
commenter acknowledged that engaging 
in debt collection as defined by the 
FDCPA could bring an attorney under 
the Bureau’s supervisory jurisdiction. 
But, the commenter pointed out, ‘‘there 
are many instances in which an attorney 
may bring or assert a claim against a 
consumer for nonperformance of an 
obligation related to a consumer 
financial product or service’’ yet not be 
‘‘engaged in ‘collecting debt’ ’’ under 
any accepted meaning of the term. The 
commenter cited as an example an 
attorney asserting a claim against a high 
net-worth individual who has defaulted 
on a jumbo loan secured by her 
residence. As another example, the 
commenter hypothesized an attorney 
asserting counter-claims against a 
consumer or purported class of 
consumers in consumer-related 
litigation. 

The Bureau agrees that not every 
occasion on which an attorney seeks 
money from a consumer constitutes debt 
collection and that not all attorneys are 
fairly considered debt collectors active 
in the market defined by this Final 
Consumer Debt Collection Rule. 
Attorneys engage in a diverse set of 
activities, many of which do not fit into 
the defined market. For this reason, 
among others, the Bureau has amended 
the Proposed Rule to limit consumer 
debt collection activities to only those 
conducted by ‘‘debt collectors,’’ which 
are defined to be only those persons 
whose principal business activity is 

debt collection or that ‘‘regularly’’ 
engage in debt collection. Under this 
definition, filing an occasional counter- 
claim against a consumer would not 
necessarily make a law firm a debt 
collector. However, if a law firm is 
indeed a debt collector under the rule, 
filing a counter-claim against a 
consumer could qualify as consumer 
debt collection. 

Several commenters were concerned 
that, in the course of the Bureau’s 
supervision of an attorney, the attorney 
would be forced to reveal information 
protected by the attorney-client 
privilege and thereby cause the privilege 
to be waived. The Bureau has noted 
previously that it has general authority 
to require supervised entities to provide 
it with privileged information. The 
Bureau has promulgated a regulation 
clarifying that complying with such a 
requirement does not constitute a 
waiver of privilege; materials produced 
in response to the Bureau’s demand will 
remain confidential.81 

Moreover, the focus of the Bureau’s 
supervision program will be the acts 
and practices of debt collectors as they 
relate to and impact consumers. Much 
of the relevant information is not 
privileged. For example, the Bureau 
might seek records of an attorney’s 
communications with consumers. Thus, 
the Bureau can conduct meaningful 
supervisory activity of a debt collection 
attorney without asking for privileged 
information, and the attorney’s 
possession of privileged information is 
not a reason to avoid examining the 
attorney. If the Bureau does seek 
privileged information from a debt 
collection attorney, it can address at that 
time any issues specific to that context. 

For all these reasons, the Bureau 
declines to revise the rule to exclude 
collection attorneys categorically from 
the consumer debt collection market. 

Section 1090.104 (b)—Test To Define 
Larger Participants 

Criterion. The Bureau has broad 
discretion in choosing a criterion for 
determining whether a nonbank covered 
person is a larger participant of a market 
within which the Bureau will conduct 
supervision. For any specific market 
there might be several criteria, used 
alone or in combination, that could be 
viewed as reasonable alternatives. For 
the consumer debt collection market, 
the Bureau considered a variety of 
criteria, including annual receipts; 
number of consumers; number of 
accounts; annual recoveries; number of 
employees and annual amount of new 
business (debt purchased by or placed 

with a collector). The Bureau proposed 
to use annual receipts as the criterion 
for defining larger participants of the 
market for consumer debt collection. 
The proposed concept of ‘‘annual 
receipts’’ was based on the SBA’s 
definition of ‘‘annual receipts,’’ as well 
as on the calculations relevant for 
Federal income tax and for Census 
reporting. 

The Bureau believes that annual 
receipts is a reasonable criterion 
because, among other things, it is a 
meaningful measure of the level of a 
consumer debt collector’s participation 
in the consumer debt collection market 
and the consumer debt collector’s 
corresponding impact on consumers. 
For example, third-party collectors, debt 
buyers, and collection law firms earn 
income from recovering consumer debt. 
Those recoveries are the result of market 
participation, either through traditional 
collection means or litigation. Thus, the 
level of a person’s market participation 
is reflected by the amount of that 
person’s annual receipts. 

In addition, ‘‘annual receipts’’ is a 
quantity that is familiar to nonbank 
covered persons and that reflects 
calculations already performed using 
records created in the ordinary course of 
business. The SBA’s definition of 
‘‘annual receipts’’ has been used by the 
SBA for purposes of measuring small 
business concerns since soon after the 
inception of its program.82 IRS tax forms 
require reporting of similar quantities. 
Thus, using ‘‘annual receipts’’ as the 
criterion should make it straightforward 
for firms to assess whether they qualify 
as larger participants. 

In addition, using annual receipts as 
the criterion facilitates the Bureau’s use 
of data from the Economic Census 83 to 
determine the general contours of the 
market for consumer debt collection. 
The Economic Census undertakes a 
direct survey of domestic business 
establishments and releases 
comprehensive statistics about key 
features and activity levels of these 
businesses, including total annual 
receipts.84 To conduct an Economic 
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investment income. Notwithstanding this difference 
in the meaning of the term, the Economic Census 
data regarding annual receipts remain useful for 
purposes of developing a general understanding of 
the market for consumer debt collection and 
establishing a test for defining larger participants of 
that market. 

85 Response to these forms is required by law. No 
firm-level data are released; rather, the data are 
aggregated by sector according to North American 
Industry Classification System (NAICS) codes. 
When categorizing the data by industry sector, both 
the SBA and the Economic Census use the NAICS 
codes. See infra n.86 and accompanying text. 

86 Entities whose activities fall within this NAICS 
code are described as: ‘‘establishments primarily 
engaged in collecting payments for claims and 
remitting payments collected to their clients’’ and 
include, among others, collection agencies, debt 
collection services, and account collection services. 
NAICS code 56144 (collection agencies), available 
at http://www.census.gov/cgi-bin/sssd/naics/ 
naicsrch. The Bureau also believes that debt buyers 
often self-identify in this NAICS code, although the 
description does not explicitly mention them. See, 
e.g., SquareTwo Financial Corp., Registration of 
Securities Issued in Business Combination 
Transactions (Form S–4/A) (Mar. 4, 2011), available 
at http://pdf.secdatabase.com/178/0001047469-11- 
001751.pdf. 

87 The Bureau notes that some firms function both 
as third-party debt collectors and as debt buyers. 
The discrepancy that the commenter observes is a 
difference between business models, not necessarily 
between firms. 

88 The Census quantity ‘‘receipts’’ ‘‘exclude[s] 
* * * gross receipts collected on behalf of others.’’ 
Census Bureau, American Factfinder Help, http:// 
factfinder2.census.gov/help/en/ 
american_factfinder_help.htm (select ‘‘Glossary’’; 
select ‘‘Sales, shipments, receipts, revenue, or 
business done’’; select ‘‘sector specific 
definitions’’), last visited Oct. 19, 2012. This is in 
accord with the usual treatment of such amounts 
under income tax accounting. See generally 
Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 
431 (1955) (defining income as ‘‘instances of 
undeniable accessions to wealth, clearly realized, 
and over which the taxpayers have complete 
dominion.’’). 

89 A third-party debt collector receives a 
contingency fee based on the amounts recovered. 
For 2011, the average rate was 28%. ACA 
International, 2012 Agency Benchmarking Survey, 
at 21. According to the ACA’s 2012 Benchmarking 
Survey, collection agency commission rates 
averaged 28.4% in 2011, with a median of 25.5%. 
Thus, for annual receipts of $10 million, an average 
entity will have recovered around $36 million. By 
contrast, a debt buyer with $10 million of annual 
receipts will presumably have recovered only 
around $10 million. 

Census, the Census Bureau mails out 
data collection forms for all 
establishments of multi-unit companies, 
large single-unit employers, and a 
sample of small employers (generally 
defined as having three or fewer 
employees).85 

The Bureau recognizes that there are 
limitations to the use of the Economic 
Census data on annual receipts in the 
debt collection market for purposes of 
the Final Consumer Debt Collection 
Rule. The Economic Census data may be 
both over-inclusive and under- 
inclusive.86 The Economic Census data 
are not limited to the collection of 
consumer financial debt, but rather 
include both business and non-financial 
consumer debt. They may also be under- 
inclusive because entities that fall 
within the NAICS code may not 
correctly identify themselves or may 
otherwise fail to respond accurately to 
the Census. Moreover, the NAICS code 
may not include all persons engaged in 
activities that meet the definition of 
consumer debt collection. However, the 
Economic Census data are nevertheless 
useful in showing the general contours 
of the consumer debt collection market, 
the relative size of participants within it 
on an aggregated basis, and how 
participants are distributed by size. 

Commenters suggested a variety of 
alternative criteria such as the number 
of accounts, the number of complaints 
about an entity, the number of 
employees, an entity’s relative market 
share, or the annual receipts of an entity 
in a given geographic or demographic 
segment. One commenter representing 
third-party debt collectors stated that 
annual receipts is not an appropriate 

criterion to measure participants in the 
consumer debt collection industry 
because it would capture amounts 
collected by an agency on behalf of the 
debt owner. This commenter suggested 
measuring gross revenue instead. 

The Bureau does not believe these 
other suggested criteria are superior 
alternatives. The available data do not 
permit the Bureau meaningfully to 
measure the general contours of the 
market based on these criteria and thus, 
on such bases, to devise a test for 
defining larger participants of the 
consumer debt collection market or to 
apply the test efficiently. Further, as set 
forth in the Proposal, the Bureau 
believes that the number of employees 
is not a suitable alternative criterion 
because it could be difficult for a multi- 
line company to apportion employee 
time between market-related and other 
activities and because many 
responsibilities may be fulfilled by 
contractors rather than employees. With 
respect to the suggestion of gross 
revenues as a criterion, the Final 
Consumer Debt Collection Rule’s 
definition of ‘‘annual receipts’’ is 
functionally similar to what the 
commenter proposed. Amounts 
collected on behalf of another are 
excluded from the proposed calculation 
for annual receipts, just as they would 
be from the commenter’s proposed gross 
revenues criterion. 

A representative of the debt buying 
industry argued that the annual receipts 
criterion discriminated unfairly between 
debt buying and third-party debt 
collection.87 The proposed definition of 
annual receipts, in accordance with 
Federal income tax reporting and 
Census reporting, excludes amounts 
collected on behalf of and remitted to 
others.88 This commenter observed that 
for a given amount of annual receipts, 
calculated per the proposed definition, 
a debt buyer would have recovered 
substantially less debt from consumers 
than would a comparable third-party 

debt collector.89 The commenter 
contended that the amounts recovered 
from consumers (gross recoveries) was 
the proper criterion for market 
participation. The commenter suggested 
that the Bureau could use an amount 
such as annual receipts as a substitute 
if the calculation included amounts 
recovered on behalf of others. Under 
that calculation, a debt buyer and a 
third-party debt collector with the same 
amount of gross recoveries would also 
have about the same amount of annual 
receipts. 

The Bureau disagrees that the Final 
Consumer Debt Collection Rule’s 
concept of annual receipts should 
correspond directly to gross recoveries, 
because the Bureau does not consider 
gross recoveries to be the sole or proper 
measure of market participation relevant 
for purposes of the Final Consumer Debt 
Collection Rule. Given that the goals of 
supervision include assessing risks to 
consumers and to consumer financial 
markets, the Bureau has chosen to view 
a firm’s level of participation in this 
market chiefly in terms of the firm’s 
overall impact on consumers. Actually 
receiving a sum of money from 
consumers is, to be sure, an important 
type of impact. But a consumer debt 
collector also can substantially affect 
consumers from whom it does not 
succeed in recovering money. For 
example, a firm affects consumers by 
having authority to collect and by 
attempting to collect their debts, 
regardless of how much it succeeds in 
recovering. In addition, a consumer debt 
collector may report to consumer 
reporting agencies those debts that go 
unrecovered. Furthermore, a firm’s 
conduct in collecting debt—by 
contacting consumers, contacting third 
parties, filing lawsuits, garnishing 
wages, and using other debt collection 
techniques—affects even those 
consumers who actually do not owe or 
are not liable for the debts under 
collection. 

Thus, a myriad of indicia reflect 
various types of impact on consumers. 
Among those indicia are the number of 
consumer contacts, the number of 
consumers or number of consumer 
accounts under collection, the 
frequency of reports to consumer 
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90 All other things being equal, a firm that 
contacts a larger number of consumers is probably 
collecting on a larger face value of debt, will 
probably recover more, and will probably have 
greater annual receipts. However, the correlation is 
imperfect for each possible criterion, because the 
relationship between consumer impact and each 
criterion varies depending on a number of 
circumstances such as the age and type of the debts 
involved and the techniques and business models 
applied to collecting them. For example, a recent 
survey found liquidation rates ranging from 12.0 to 
28.8 percent depending on the type of debt being 
collected. ACA International, 2012 Agency 
Benchmarking Survey, at 21 (2012). As another 
example, recent studies have shown prices for 
charged-off debt that range from less than 1% of 
face value to over 15% of face value. See, e.g., 
Kaulkin Ginsberg, U.S. Credit Card Sector Update: 
Market Trends, Liquidation, and Portfolio Pricing, 
Presentation to ACA International Fall Forum, Nov. 
2010. And five publicly traded debt buyers have 
reported recovering from 150 percent to 250 percent 
of the purchase price of their debts. Asset 
Acceptance Capital Corp., Annual Report (Form 10– 
K) (Mar. 6, 2012), Portfolio Recovery Associates, 
Inc., Annual Report (Form 10–K) (Feb. 28, 2012), 
SquareTwo Financial Corp., Annual Report (Form 
10–K) (Feb. 24, 2012), Encore Capital Group, Inc., 
Annual Report (Form 10–K) (Feb. 9, 2012); Asta 
Funding, Inc., Annual Report (Form 10–K) (Dec. 14, 
2011). 

91 The Bureau reiterates that these are different 
business models and do not necessarily involve 
different firms. Some firms operate both as debt 
buyers and as third-party debt collectors. 

92 The Bureau roughly estimates that third-party 
collectors, on average, collect on new accounts for 
approximately 220 days. That figure is the 
difference between the average account age for 
primary accounts (those with their first debt 
collectors after default) and for secondary accounts 
(those with their second debt collectors, after a first 
period as primary accounts). ACA International, 
2011 Top Collection Markets Survey (2011). In 
general, the age of a secondary account reflects the 
age at which it reached its first debt collector, plus 
the time that debt collector held the account before 
it was transferred to a second debt collector. Thus, 
the difference between primary and secondary ages 
is a rough indicator of how long debt collectors tend 
to hold primary accounts. ACA International’s 2011 
survey reported average ages for each of eight sub- 
markets; to reach the estimate of 220 days, the 
Bureau averaged the hold time, calculated in this 
manner, across all eight sub-markets. Debt buyers, 
on the other hand, collect on accounts for much 
longer; on average, the five publicly traded debt 
buyers’ portfolios appear to yield, on average, 17% 
of their purchase price five years after purchase. 
This figure represents estimated remaining 
collections divided by purchase price, as reported 
in 2011 filings for debt purchased in 2006. Asset 
Acceptance Capital Corp., Annual Report (Form 10– 
K) (Mar. 6, 2012), Portfolio Recovery Associates, 
Inc., Annual Report (Form 10–K) (Feb. 28, 2012), 
SquareTwo Financial Corp., Annual Report (Form 
10–K) (Feb. 24, 2012), Encore Capital Group, Inc., 
Annual Report (Form 10–K) (Feb. 9, 2012); Asta 
Funding, Inc., Annual Report (Form 10–K) (Dec. 14, 
2011). 

93 Another alternative the Bureau considered was 
to exclude from annual receipts the price of debt 
buyers pay to purchase debt. But this alternative 
would be administratively difficult for debt buyers 
and for the Bureau. Because debt buyers typically 
amortize their debt purchases over a number of 
years, it would be difficult to know what amount 
to exclude when counting the income from 
recovering debts many years after purchase. 

94 Under the commenter’s proposed method, a 
third-party debt collector would need to revise its 
annual receipts upwards by about 350 percent, with 
the actual amount of the change depending on the 
details of its pricing as agreed with various 
creditors. 

reporting agencies, the number of 
lawsuits filed or judgments obtained, 
the total face value of debt under 
collection, the total fair value of debt 
under collection, and the amount 
recovered from consumers. Another 
measure of impact on consumers would 
be the scale of a firm’s operations—such 
as the number of employees available to 
call consumers or the volume of mail 
the firm sends. The Bureau does not 
regard any of these indicia on its own 
as the true measure of market 
participation; rather, it has attempted to 
reflect all of them, albeit imperfectly, in 
a single criterion. Several options for the 
criterion might serve that purpose to 
some degree. For example, total face 
value, gross recoveries, and annual 
receipts should all generally correlate 
with the various types of consumer 
impact. 

For none of these criteria is the 
relationship between the single 
numerical value and the various forms 
of consumer impact identical for all 
types of firms, all models of debt 
collection, or all types or ages of debt.90 
In particular, each criterion produces 
some variation between debt collection 
conducted on a debt buying model and 
performed as a third-party debt 
collector.91 Total face value of debt 
under collection, as a criterion, would 
tend to magnify the apparent market 
participation of debt buyers. Debt 
buyers hold debts on their books for 
years, often purchase debts for a small 
fraction of their face values, and expect 

to recover relatively small fractions of 
the debts’ face values. Thus, measuring 
the total face value of a debt buyer’s 
portfolio at a given point in time could 
overstate its amount of consumer 
impact, as compared to a debt collector 
that turns over that volume of debt 
(measured by face value) on a much 
shorter time scale. On the other hand, 
gross recoveries, as a criterion, could 
tend to understate the impact of debt 
buyers as compared to third-party debt 
collectors. Third-party collectors tend to 
work with relatively recently defaulted 
debt and to retain accounts for fairly 
brief periods of time.92 To the extent 
that a debt buyer focuses on older and 
longer-defaulted debt, and persists over 
years in its attempts to collect debts on 
its books, a given amount of gross 
recoveries will represent substantially 
more contact with consumers than 
would that same amount if recovered by 
a third-party collector. 

That is not to say that total face value 
under collection or gross recoveries 
would be an illegitimate or improper 
measure of market participation. Each 
captures aspects of impact on 
consumers and thus of participation in 
the consumer debt collection market. 
Nor do the observations above suggest 
that the Bureau should treat third-party 
debt collectors and debt buyers 
separately. The Bureau regards the two 
types of activity as part of the same 
market. They fulfill the same purpose in 
consumer financial markets by 
generating recoveries that reduce 
creditors’ losses on defaulted debts. 

Debt buyers and third-party debt 
collectors also use many of the same 
techniques to collect debts; their 
activities are therefore similar from 
consumers’ perspectives. Moreover, the 
differences between the two business 
models, in terms of how the possible 
criteria of market participation measure 
them, are not necessarily greater than 
differences that exist among firms 
practicing each model. For example, 
total face value under collection might 
treat a debt buyer that focuses on 
recently defaulted debt similarly to a 
third-party collector and differently 
from a debt buyer that works with 
comparatively old debts. The Bureau 
concludes that the fact that a criterion 
tends to produce different results for 
different forms of debt collection 
activity is not, alone, a reason not to use 
a particular criterion. 

Annual receipts, as the commenter 
pointed out, is not the best measure of 
gross recoveries, one aspect of consumer 
impact. However, annual receipts, as 
compared to the other two criteria just 
discussed, seems the most appropriate 
measure of overall market participation. 
Compared to those other criteria, it is a 
better measure of an entity’s capacity to 
contact consumers, engage in debt 
collection techniques, and collect debts, 
as well as the likelihood of recovery. 

In addition, the concept of ‘‘annual 
receipts’’ has practical advantages, as 
discussed above. First, the proposed 
criterion can generally be calculated 
using existing business records because 
consumer debt collectors already 
prepare IRS filings on an annual basis 
and maintain accounting systems that 
support those filings.93 Third-party debt 
collectors do not include amounts 
remitted to others in their income 
calculations for purposes of Federal 
income tax reporting. Using gross 
recoveries as the criterion, as the 
commenter suggested, would force 
consumer debt collectors to depart 
significantly from their IRS reports.94 
Second, the proposed criterion 
facilitates the Bureau’s analysis of the 
market and development of a threshold 
for larger-participant status because 
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95 Such information would also be difficult for the 
Bureau to infer from the Census data, in part 
because some firms function both as third-party 
debt collectors and as debt buyers. To use gross 
recoveries as the criterion, the Bureau would need 
to understand what proportions of these firms’ 
receipts came from which type of activity. 

96 As discussed below, the Bureau estimates it 
may examine the majority of larger participants at 
an average rate of up to once every five years. 
Individual consumer debt collectors may be subject 
to examination more frequently, as a result of the 
Bureau’s consideration of the risk-based factors 
enumerated in 12 U.S.C. 5514(b)(2). The $10 
million threshold is not set to enable the Bureau to 
supervise every larger participant on a regular basis 
but rather to permit the Bureau, using the available 
resources and exercising its discretion with respect 
to those risk-based factors, to focus its supervisory 
activity at those entities where it would most 
effectively serve the Bureau’s missions. 

97 One ex parte submission noted that out of 745 
collection agencies licensed in Colorado, 162 
reported in an informal survey that they would 
meet the proposed threshold for larger-participant 
status in the consumer debt collection market. 
However, these figures are not comparable to the 
Bureau’s estimates based on the nationwide Census 
data. A collection agency is required to obtain a 
Colorado license if it is located in Colorado; if it 
regularly collects from debtors located in Colorado; 
if it solicits the business of companies located in 
Colorado or if it collects debts on behalf of 
companies located in Colorado. Colo. Rev. Stat. 
§ 12–14–102; Colo. Att’y Gen., Persons Required to 
be Licensed as a Colorado Collection Agency, pp. 
4–5 (Aug. 12, 1994). As a result of Colorado’s 
expansive licensing requirements, neither the count 
of larger participants that are operating in Colorado 
nor the count of debt collection agencies licensed 
there can be extrapolated (on the basis of 
population or other factors) to the overall counts of 
larger participants or consumer debt collectors. 

98 The Bureau recognizes that because the 
Economic Census data include the collection of 
medical debt, which, according to the ACA Survey, 
was 35% of new business for debt collectors in 
2010, the Bureau may be overestimating market 
coverage. ACA International, ACA Top Collection 
Markets Survey, 2011. A hypothetical collector 
might have $14 million in actual receipts, but, if 
35% of them resulted from collecting medical debt, 
its annual receipts as defined by the rule would be 
just at the $10 million threshold. In reality, some 
debt collectors have portfolios with higher 
percentages of medical debt than average and some 
have lower. In addition, because recovery rates may 
vary depending on the type of debt being collected, 
medical debts may not account for the same 
proportion of receipts that they do of debts under 
collection. In sum, the Bureau does not have a way 
of ascertaining in detail how any overestimation 
with respect to medical debt might affect the scope 
of the supervisory authority established by the rule. 
The Bureau does not believe the effect is large. Even 
if the Bureau were to change the threshold to $14 
million to account for the exclusion of medical 
debt, a $14 million threshold would cover 
approximately 144 firms, or approximately 3% of 
total firms, and approximately 61% of market share. 

99 12 U.S.C. 5514(a)(1)(C). 
100 The Bureau also will examine depository 

institutions, credit unions, and nonbanks, insofar as 
such entities are subject to its supervisory authority, 
with regard to those entities’ processes for 
managing the risks of service-provider relationships 
with any third-party debt collectors whose services 
they use. The Bureau expects covered persons to 
take steps to ensure that their business 
arrangements with service providers do not present 
unwarranted risks to consumers. Such steps should 
include monitoring to ensure whether service 
providers are complying with Federal consumer 
financial law and reviewing service providers’ 
policies, procedures, internal controls, and training 
materials to ensure that service providers conduct 
appropriate training and oversight of employees or 
agents that have consumer contact or compliance 
responsibilities. See Consumer Financial Protection 
Bureau, CFPB Bulletin 2012–03 (Apr. 13, 2012), 
available at http://files.consumerfinance.gov/f/ 
201204_cfpb_bulletin_service-providers.pdf. 

third-party debt collectors already 
report their incomes to the Census on 
this basis. The Bureau is not aware of 
comparable market data on the gross 
recoveries of various consumer debt 
collectors.95 

For the reasons set forth above, the 
Bureau declines to depart from the 
proposed criterion for the larger- 
participant test for the consumer debt 
collection market and adopts the use of 
annual receipts as proposed. 

Threshold. As noted in the Proposal, 
the Bureau has broad discretion in 
setting the threshold above which an 
entity would qualify as a larger 
participant in the consumer debt 
collection market. The Bureau proposed 
$10 million in annual receipts as the 
threshold. For the reasons stated below, 
the Bureau adopts that proposed 
threshold in the Final Consumer Debt 
Collection Rule. 

Available data indicate that a 
threshold of $10 million in annual 
receipts resulting from consumer debt 
collection activities will enable the 
Bureau to cover in its nonbank 
supervision program a broad range of 
consumer debt collectors. The Bureau 
believes that this threshold will cover a 
sufficient number of market participants 
to enable the Bureau effectively to 
assess compliance and identify and 
assess risks to consumers, but at the 
same time cover only consumer debt 
collectors that can reasonably be 
considered ‘‘larger’’ participants in the 
market. Although the Bureau’s 
supervision program would cover only 
a small percentage of firms in the 
market, the Bureau would have 
supervisory authority over nonbank 
entities interacting with a significant 
portion of consumers with debt under 
collection.96 

As explained in the Proposal, based 
on the Economic Census, a threshold of 
$10 million would likely bring within 
the Bureau’s supervisory authority 
approximately 175 out of the 4,500 

entities engaged in debt collection 
under NAICS code 561440.97 Thus, 
larger participants would include about 
4% of all consumer debt collection 
firms, representing about 63% of annual 
receipts in the consumer debt collection 
market.98 The Bureau must deploy its 
limited resources in an efficient manner 
in order to encourage lawful behavior 
and assess risks to consumers. 
Consumer debt collectors that are larger 
participants play a greater role in the 
market, and therefore have a greater 
impact on consumers, than consumer 
debt collectors that are not larger 
participants. Although consumer debt 
collectors that are not larger participants 
may commit abuses, lowering the 
threshold to cover them would require 
significant additional resources yet 
would add less than half the market— 
measured by annual receipts—to the 
Bureau’s supervisory authority. 
Meanwhile, the Bureau has the 
authority to supervise any nonbank 
covered person who it determines, on 
the basis of reasonable cause, is 
engaging or has engaged in conduct that 

poses risk to consumers.99 In addition, 
nonbank covered persons generally are 
subject to the Bureau’s regulatory and 
enforcement authority, and any 
applicable Federal consumer financial 
law, regardless of whether they are 
subject to the Bureau’s supervisory 
authority. 

Several commenters suggested that 
the Bureau adopt a threshold lower than 
the one proposed. One suggested that 
the threshold be lowered to $7 million, 
the threshold that the Bureau adopted 
for the consumer reporting market. 
Another did not advocate a particular 
threshold but argued that the Bureau 
could reasonably supervise more than 
4% of participants in the debt collection 
market. One commenter argued that 4% 
of the market is not sufficient coverage 
because small debt collectors commit 
the greatest abuses. Many consumer- 
group commenters recommended an 
approach that would effectively lower 
the threshold by counting a firm’s 
receipts from any source, as long as at 
least $3.5 million of its receipts resulted 
from the collection of debts related to 
consumer financial products or services. 
For the reasons discussed above, the 
Bureau believes that a threshold of $10 
million serves the purposes and 
objectives of its supervision program.100 

One consumer group commented that 
the Bureau did not explain why the 
threshold for consumer debt collection 
differs from the $7 million threshold for 
consumer reporting. As stated in the 
Proposal, the Bureau considers each 
market separately and may adopt 
different criteria and thresholds for each 
market. Among other differences 
between the two markets that are the 
subjects of the Bureau’s first two larger- 
participant rules, consumer reporting 
entities and consumer debt collectors 
perform entirely different functions; 
firms in the two markets interact with 
consumers in different ways; the market 
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101 For instance, the consumer debt collection 
market is diffuse and is made up of approximately 
4,500 entities, a number which is more than 10 
times greater than the number of consumer 
reporting entities. 

102 The statute principally relevant for the 
consumer reporting market is the Fair Credit 
Reporting Act (FCRA), 15 U.S.C. 1681 et seq., while 
the statute primarily relevant to the consumer debt 
collection market is the FDCPA. 

103 See 77 FR 9594–9600. 
104 The commenter stated that a $250 million 

threshold would account for the economics of the 
debt collection industry in which consumers make 
payments in trust to a consumer debt collector 
which then distributes the payment to the credit 
grantor, less a contingency fee. The commenter did 
not explain, and the Bureau is not aware, why a 
cash flow arrangement of this type should affect the 
selection of the larger-participant threshold, 
particularly given that for third-party debt 
collectors the amounts collected for others do not 
count towards the threshold. 

105 12 U.S.C. 5515. 
106 12 U.S.C. 5514. 
107 Estimated from 2007 U.S. Economic Census, 

available at http://factfinder2.census.gov/faces/
tableservices/jsf/pages/productview.xhtml?pid=
ECN_2007_US_56SSSZ6&prodType=table, scroll to 
NAICS code 561440. 

108 A commenter noted that the SBA has 
proposed to amend its size standard for the category 
corresponding to debt collector. Under the SBA’s 
proposed rule, a debt collector would be a ‘‘small 
business’’ if it has $14 million or less in annual 
receipts. 76 FR 63510 (Oct. 12, 2011). This 
commenter urged the Bureau to increase the larger- 
participant threshold to avoid capturing would-be 
small businesses as larger participants. However, 
even if the SBA finalizes a regulation in accordance 
with its proposal, the change would not alter the 
degree to which various entities participate in the 
consumer debt collection market. Thus, the Bureau 
declines to raise the threshold for the consumer 
debt collection market to $50 million in annual 
receipts. 

109 See 2007 U.S. Economic Census, available at 
http://factfinder2.census.gov/faces/tableservices/
jsf/pages/productview.xhtml?pid=ECN_2007_US_
56SSSZ6&prodType=table, scroll to NAICS code 
561440. 

110 See id. 

structures are different; 101 the 
substantive Federal consumer financial 
law principally relevant to the two 
markets have major differences; 102 and 
the manner in which annual receipts 
connect to consumer interactions is 
different in the two markets.103 The 
Bureau does not mean to suggest that 
each such difference determines the 
Bureau’s views with respect to the 
criterion or the threshold or that each 
difference would be important to justify 
using different criteria or thresholds for 
larger-participant status with respect to 
the two different markets. Rather, the 
Bureau recites these differences in order 
to explain that the thresholds for the 
consumer reporting and consumer debt 
collection markets, while they are both 
expressed in dollar figures related to 
annual receipts, are simply not 
comparable. 

For these reasons, the Bureau declines 
to lower the threshold for larger- 
participant status in the consumer debt 
collection market. 

The same consumer group commenter 
suggested that the Bureau undertake 
another rulemaking to supervise smaller 
debt collectors. The Bureau will 
continue to research and monitor the 
consumer debt collection market to 
determine if additional rulemakings are 
necessary. In addition, as discussed 
above, nonbank covered persons may be 
subject to the Bureau’s enforcement, 
regulatory, and supervisory authority 
even if they are not larger participants. 

A handful of commenters suggested 
raising the threshold. A commenter 
representing third-party debt collectors 
suggested that the threshold should be 
raised to $250 million in annual 
receipts.104 The commenter also argued 
that its suggested threshold would be 
consistent with what the commenter 
said is the Bureau’s mandate under the 
Dodd-Frank Act, to supervise only very 
large nonbank covered persons. This 

commenter, referring to the Bureau’s 
supervisory authority over ‘‘very large’’ 
depository institutions and credit 
unions, i.e., those with over $10 billion 
in assets, and their affiliates,105 argued 
that the Bureau correspondingly should 
supervise only very large nonbank 
entities. But, as the Bureau explained in 
the Consumer Reporting Rule, the Dodd- 
Frank Act’s division of supervisory 
authority for insured depository 
institutions and credit unions does not 
govern the supervision of nonbank 
entities. Unlike depository institutions 
and credit unions with less than $10 
billion in assets, nonbanks in the 
consumer debt collection market that 
are not subject to Bureau supervision 
under 12 U.S.C. 5514 generally will not 
be subject to other Federal supervision 
for assessing compliance with Federal 
consumer financial law or for other 
purposes. Moreover, the Dodd-Frank 
Act authorizes the Bureau to supervise 
entities that are ‘‘larger’’ participants of 
a market, not merely ‘‘very large’’ 
participants.106 Accordingly, the Bureau 
declines to raise the proposed annual 
receipts threshold to $250 million for 
the consumer debt collection market in 
response to this comment. 

Additionally, the Bureau does not 
believe that a $250 million annual 
receipts threshold would result in 
sufficient market coverage to allow it 
effectively to assess compliance with 
Federal consumer financial law and 
detect and assess risks to consumers in 
the overall market. The Bureau 
estimates that a $250 million threshold 
would cover, at most, 7 consumer debt 
collectors, less than 0.2 percent of 
market participants and representing 
approximately 20 percent of overall 
collection industry receipts.107 The 
approximately 168 additional entities 
(for a total of about 175) covered by the 
Bureau’s proposed threshold represent 
an additional 43 percent of annual 
receipts in the market. The proposed 
threshold would provide the Bureau 
with the ability to supervise a broader 
range of market participants and 
identify and evaluate risks to 
consumers. 

A commenter representing debt 
buyers suggested that the Bureau raise 
the threshold to $50 million in annual 
receipts to provide ‘‘regulatory relief’’ to 
the many debt buying companies that 
are small businesses. But the SBA’s size 
standard in the debt collection market is 

$7 million.108 Therefore, under the 
larger-participant threshold as proposed 
and adopted—$10 million—no 
businesses that qualify as small 
businesses for SBA purposes would 
ordinarily be classified as larger 
participants. Additionally, the Bureau 
does not believe that a $50 million 
annual receipt threshold would result in 
sufficient market coverage to allow it 
effectively to assess compliance with 
Federal consumer financial law and 
detect and assess risks to consumers. A 
$50 million threshold would cover 
fewer than 30 consumer debt collectors, 
less than one percent of market 
participants and representing only 
approximately 39 percent of overall 
collection industry receipts.109 

The Bureau also received comments 
from the debt buying industry and a 
trade association for consumer credit 
agencies asserting that the proposed 
threshold would not reflect the middle 
market for consumer debt collection. 
According to the commenters, there 
must be a market of mid-sized firms that 
includes more than just those between 
$7 and $10 million in annual receipts. 
But the Bureau notes that the SBA’s 
small-business standard and the 
Bureau’s larger-participant threshold 
cannot be compared in this way. 
‘‘[L]arger participants,’’ in 12 U.S.C. 
5514(a)(2), does not refer to the absolute 
size of the businesses in question. As 
explained in the Consumer Reporting 
Rule, the Bureau interprets ‘‘larger 
participants’’ to mean those persons that 
participate to a relatively large degree in 
the relevant market. Given the structure 
of the consumer debt collection market, 
the Bureau believes it is reasonable to 
set a threshold for larger-participant 
status at $10 million in annual receipts. 
In fact, the median annual receipts for 
businesses within the NAICS code for 
debt collection is less than $500,000.110 

Finally, two commenters 
recommended that the Bureau index the 
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111 This commenter also appears to have 
misapprehended the Proposed Rule to make IRS 
forms the only permissible source of information 
about a company’s annual receipts. The commenter 
recommended that the final rule state expressly that 
a market participant may make a good faith 
determination of its annual receipts based on 
records maintained in the ordinary course of 
business. The Bureau does not believe such an 
addition to the regulation is necessary, because the 
rule does not require companies to rely solely on 
their IRS forms. The criterion by which market 
participation is measured is annual receipts 
resulting from consumer debt collection; the Bureau 
is aware that this specific quantity does not 
necessarily correspond, for every company, to a 
figure reported to the IRS. In addition, § 1090.103(a) 
establishes that a person wishing to dispute 
whether it is a larger participant may provide the 
Bureau records, documents, or other evidence 
reasonably identifying what portion of its annual 
receipts result from activities falling outside a 
covered market. 

112 The Bureau also received a comment from a 
representative of the loan servicing industry 
recommending that the concept of apportionment 
should apply to both the multi-line entities and 
their affiliates. This commenter apparently 
interpreted the Proposal to mean that only an 
affiliated company’s receipts would be subject to 
apportionment, which would then be aggregated 
with the parent company’s annual receipts from any 
activity. In fact, the rule permits a company to 
apportion both its receipts and its affiliates’ to 
calculate its annual receipts for purposes of the 
rule. 

113 Specifically, 12 U.S.C. 5512(b)(2)(A) calls for 
the Bureau to consider the potential benefits and 
costs of a regulation to consumers and covered 
persons, including the potential reduction of access 
by consumers to consumer financial products or 
services, the impact on depository institutions and 
credit unions with $10 billion or less in total assets 
as described in 12 U.S.C. 5516, and the impact on 
consumers in rural areas. In addition, 12 U.S.C. 
5512(b)(2)(B) directs the Bureau to consult, before 
and during the rulemaking, with appropriate 
prudential regulators or other Federal agencies, 
regarding consistency with objectives those 
agencies administer. The manner and extent to 
which the provisions of 12 U.S.C. 5512(b)(2) apply 
to a rulemaking of this kind that does not establish 
standards of conduct is unclear. Nevertheless, to 
inform this rulemaking more fully, the Bureau 
performed the analysis and consultations described 
in those provisions of the Dodd-Frank Act. 

threshold for annual receipts for 
inflation. At this time, the Bureau does 
not intend to index for inflation. To the 
extent necessary or appropriate, the 
Bureau anticipates making adjustments 
to the threshold through future 
rulemakings. These future rulemakings 
may reflect inflation, shifts in the 
market, and other data that may be 
available to the Bureau. 

For the reasons stated above, the 
Bureau adopts the proposed threshold 
of $10 million in annual receipts for the 
consumer debt collection market. 

Apportionment. As noted in the 
Proposal, some multi-line companies 
derive only portions of their annual 
receipts from consumer debt collection 
activities. The Proposed Rule provided 
that the only annual receipts to be 
considered for purposes of determining 
larger-participant status are those 
‘‘resulting from’’ activities related to the 
consumer debt collection market. 

The Bureau received a number of 
comments on the issue of 
apportionment. One industry 
representative said that apportionment 
would present substantial difficulties 
for multi-line companies because IRS 
forms generally do not differentiate 
between income streams within 
organizations, and a multi-line company 
will need to perform burdensome 
calculations beyond the calculations IRS 
forms require.111 A group representing 
attorneys engaged in commercial law 
stated that the Proposed Rule would 
likely require participants to overhaul 
their accounting systems to segregate 
revenue by activity type, at a significant 
cost, in order to determine whether they 
are larger participants or to respond to 
Bureau assertions on that point. Two 
consumer groups suggested that the 
Bureau should count a company’s total 
annual receipts, from any of its revenue 
streams, toward the larger-participant 
threshold. These commenters stated that 

determining a company’s status as a 
larger participant using total annual 
receipts would be much simpler than 
trying to segregate annual receipts from 
market-related activities, and would 
serve to prevent evasion by reducing the 
temptation for companies to misclassify 
the source of their revenues to avoid 
supervision. Another commenter said 
that the Bureau should define the term 
‘‘apportionment’’ and use that definition 
when describing the aggregation of 
annual receipts for affiliated 
companies.112 Finally, one commenter 
representing third-party debt collectors 
supported the concept of apportionment 
and asked the Bureau to issue a simple 
form by which market participants 
could report apportioned data. 

The Bureau declines to define the 
term ‘‘apportionment.’’ The term is not 
used in the regulatory text; rather, 
apportionment is a concept that conveys 
the inclusion of receipts ‘‘resulting 
from’’ activities related to the consumer 
debt collection market. The Bureau 
believes it is appropriate to permit 
apportionment of annual receipts. In 
some instances there may be nonbank 
covered persons that have significantly 
different business lines, with certain 
business lines not relating to the 
consumer debt collection market. In 
addition, as noted above, participants of 
the consumer debt collection market 
should be reasonably aware of the 
sources of their revenue, and should 
thus be able to apportion without undue 
burden. To clarify, market participants 
are not required to apportion their 
annual receipts on a periodic or other 
basis under the Final Consumer Debt 
Collection Rule. Accordingly, the 
Bureau finds it unnecessary to publish 
a form by which market participants 
could report such data. On the contrary, 
the Bureau has decided to permit 
apportionment, in part to enable a 
nonbank covered person to apportion its 
annual receipts if it wishes to challenge 
an assertion by the Bureau that it 
qualifies as a larger participant. In such 
a case, the person may provide records, 
documents, or other evidence to the 
Bureau reasonably identifying that 
portion of its annual receipts that do not 
result from market-related activities. 

However, if the person does not wish to 
apportion receipts in challenging such 
an assertion, it may forego doing so, 
with the sole result being that it will 
have higher annual receipts counted 
toward the $10 million threshold for 
larger-participant status. 

Accordingly, the Bureau adopts in the 
Final Consumer Debt Collection Rule 
the provision that the only receipts 
counting toward the calculation of 
‘‘annual receipts’’ are those ‘‘resulting 
from’’ activities related to the covered 
market. 

VI. Section 1022(b)(2)(A) of the Dodd- 
Frank Act 

A. Overview 
In developing the Final Consumer 

Debt Collection Rule, the Bureau has 
considered potential benefits, costs, and 
impacts.113 The Proposal set forth a 
preliminary analysis of these effects, 
and the Bureau requested and received 
comments on the topic. In addition, the 
Bureau has consulted or offered to 
consult with the Federal Trade 
Commission, the Board of Governors of 
the Federal Reserve System, the Federal 
Deposit Insurance Corporation, the 
Office of the Comptroller of the 
Currency, the Federal Housing Finance 
Agency, the National Credit Union 
Administration, and the United States 
Departments of Education, and Housing 
and Urban Development, in connection 
with this rulemaking, including 
regarding consistency with any 
prudential, market, or systemic 
objectives administered by such 
agencies. 

The Final Consumer Debt Collection 
Rule defines a category of ‘‘larger 
participants of other markets for 
consumer financial products or 
services’’ that will be subject to the 
Bureau’s nonbank supervision program 
pursuant to 12 U.S.C. 5514(a)(1)(B). The 
category defined by the rule includes 
‘‘larger participants’’ of a market for 
‘‘consumer debt collection’’ that the rule 
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114 The Bureau has discretion in any rulemaking 
to choose an appropriate scope of analysis with 
respect to potential benefits and costs and an 
appropriate baseline. The Bureau, as a matter of 
discretion, has chosen to describe a broader range 
of potential effects to more fully inform the 
rulemaking. 

115 One commenter asserted without explanation 
that medium-sized firms would need to dedicate 
between three and eight employees to the 
supervision process during the two weeks before 
and two weeks of an examination. 

116 Pursuant to section 12 U.S.C. 5514(e), the 
Bureau also has supervisory authority over service 
providers to nonbank covered persons encompassed 
by 12 U.S.C. 5514(a)(1), which includes larger 
participants. The Bureau does not have data on the 
number or characteristics of service providers to the 
roughly 175 larger participants of the consumer 
debt collection market. The discussion herein of 
potential costs, benefits, and impacts that may 
result from the Final Consumer Debt Collection 
Rule generally applies to service providers to larger 
participants. 

117 Another approach to considering the benefits, 
costs, and impacts of the rule would be to focus 
almost entirely on the supervision-related costs for 
larger participants and omit a broader consideration 
of the benefits and costs of increased compliance. 
As noted above, the Bureau has, as a matter of 
discretion, chosen to describe a broader range of 
potential effects to more fully inform the 
rulemaking. 

describes. Participation in this market is 
assessed on the basis of annual receipts, 
generally averaged over three years, 
resulting from consumer debt collection 
activities. If a nonbank covered person’s 
annual receipts from consumer debt 
collection are over a threshold of $10 
million, the entity is a larger participant 
in that market and thus subject to the 
Bureau’s supervisory authority. With 
the rule in place, the Bureau will be able 
to commence supervisory activities in 
the identified consumer debt collection 
market. 

B. Potential Benefits and Costs to 
Consumers and Covered Persons 

This analysis considers the benefits, 
costs, and impacts of the key provisions 
of the rule against a pre-statutory 
baseline; that is, the analysis evaluates 
the benefits, costs, and impacts of the 
relevant statutory provisions and the 
regulation combined.114 Before the 
Dodd-Frank Act, there was no Federal 
program for supervision of nonbank 
participants of the consumer debt 
collection market. With the statute and 
the Final Consumer Debt Collection 
Rule in effect, the Bureau will be able 
to supervise participants of the 
consumer debt collection market who 
have annual receipts from consumer 
debt collection of more than $10 
million. 

The Bureau notes at the outset that 
limited data are publicly available with 
which to quantify the potential benefits, 
costs, and impacts of the rule. For 
example, although the Bureau has 
general quantitative information, 
discussed above, on the number of 
market participants and their receipts, 
the Bureau lacks detailed information 
about their rate of compliance or non- 
compliance with Federal consumer 
financial law (including the FDCPA) 
and about the range of compliance 
mechanisms and their costs to market 
participants. The Proposal requested 
information to support the analysis of 
benefits, costs, and impacts, but 
commenters did not provide, or identify 
sources for, relevant data.115 Over time, 
the Bureau expects to develop 
information related to these topics 

through its supervisory and other 
activities. 

In light of these data limitations, this 
analysis generally provides a qualitative 
discussion of the benefits, costs, and 
impacts of the Final Consumer Debt 
Collection Rule. General economic 
principles, together with the limited 
data that are available, provide insight 
into these benefits, costs, and impacts. 
Where possible, the Bureau has made 
quantitative estimates based on these 
principles and data as well as its 
experience of supervision. 

The discussion below describes three 
categories of potential benefits and 
costs. First, after the rule authorizes the 
Bureau’s supervision in the consumer 
debt collection market, larger 
participants in the market may respond 
to the possibility of supervision by 
changing their systems and conduct. 
Second, when the Bureau undertakes 
supervisory activity at specific 
consumer debt collectors, those 
consumer debt collectors will incur 
costs from participating in supervision, 
and the results of these individual 
supervisory activities may also produce 
benefits and costs.116 Third, the Bureau 
analyzes the costs associated with 
entities’ efforts to assess whether they 
qualify as larger participants under the 
rule. 

1. Benefits and Costs of Responses to the 
Possibility of Supervision 

The Final Consumer Debt Collection 
Rule subjects larger participants of the 
consumer debt collection market to the 
possibility of Bureau supervision. That 
the Bureau is authorized to undertake 
supervisory activities with respect to a 
nonbank covered person who qualifies 
as a larger participant does not 
necessarily mean the Bureau will in fact 
undertake such activities regarding that 
covered person in the near future or at 
all. Rather, as explained in the Proposal, 
supervision of any particular larger 
participant as a result of this rulemaking 
will be probabilistic in nature. For 
example, the Bureau will examine 
certain larger participants on a periodic 
or occasional basis. The Bureau’s 
decisions about supervision will be 
informed, as applicable, by the factors 
set forth in 12 U.S.C. 5514(b)(2), relating 

to the size and transaction volume of 
individual participants, the risks their 
consumer financial products and 
services pose to consumers, the extent 
of State consumer protection oversight, 
and other factors the Bureau may 
determine are relevant. Each entity that 
believes it qualifies as a larger 
participant will know that it might be 
supervised and may gauge, given its 
circumstances, the likelihood that the 
Bureau will initiate an examination or 
other supervisory activity. 

As the Proposal pointed out, the 
prospect of potential supervisory 
activity may create an incentive for 
larger participants to increase 
compliance with Federal consumer 
financial law. They may anticipate that 
by doing so (and thereby decreasing 
risks to consumers), they can decrease 
their chances of actually being subjected 
to supervision as the Bureau evaluates 
the factors outlined above. In addition, 
an actual examination would likely 
reveal any past or present 
noncompliance, which the Bureau may 
seek to correct through supervisory 
activity or, in some cases, enforcement 
actions. Larger participants may 
therefore judge that the prospect of 
supervision has increased the potential 
consequences of noncompliance with 
Federal consumer financial law, and 
they may seek to decrease that risk by 
curing or mitigating any 
noncompliance. 

The Bureau believes it is likely that 
market participants will increase 
compliance in response to the Bureau’s 
supervisory activities authorized by this 
rule. However, because the Final 
Consumer Debt Collection Rule itself 
does not require any consumer debt 
collector to alter its conduct of 
consumer debt collection, any estimate 
of the amount of increased compliance 
would be a prediction of market 
participants’ behavior. The data the 
Bureau currently has do not support a 
specific quantitative prediction. But, to 
the extent that consumer debt collectors 
increase their compliance in response to 
the Final Consumer Debt Collection 
Rule, that response will result in both 
benefits and costs.117 

a. Benefits From Increased Compliance 

Increased compliance would be 
beneficial to consumers that are affected 
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118 15 U.S.C. 1692f(1). 
119 15 U.S.C. 1692c. 
120 15 U.S.C. 1692g (validation of debts). 
121 See 15 U.S.C. 1681s–2. 

122 How a participant receives its revenue 
depends on the participant’s business model. 
Because third-party debt collectors often collect 
debt on commission, they may demand larger 
percentages. Debt buyers typically buy debt at a 
substantial discount to its face value, and their 
revenue is based on the difference between the 
amount collected and the price paid for the debt. 
These participants might lower the amount they 
were willing to pay for a given amount of debt. 

123 The Bureau is aware that changes in 
bankruptcy law that affect creditors’ ability to 

recover amounts lent to consumers have been found 
to affect the pricing and availability of credit offered 
to consumers. If recovery rates for debt subject to 
collection decrease, that change may also affect the 
pricing and availability of credit for those 
consumers whose debts are considered relatively 
likely to end up in collection. However, the Bureau 
is not aware of any published research estimating 
the quantitative magnitude of the latter effect. The 
Bureau notes that the Equal Credit Opportunity Act 
would prohibit creditors from undertaking 
underwriting or pricing actions on a prohibited 
basis. Equal Credit Opportunity Act, 15 U.S.C. 1691 
et seq. 

by consumer debt collection. As 
discussed above, the potential pool of 
consumers who are directly affected by 
debt collection is broad and includes, 
on average, 14% of the population. 
Lawful consumer debt collection is 
important to the functioning of the 
consumer credit market, because 
participants in this market reduce 
creditors’ losses from nonpayment and 
thereby help to keep consumer credit 
accessible and potentially more 
affordable to many consumers. 
Unlawful debt collection can damage 
consumers’ finances and harm them in 
other ways. Unfair, deceptive, and 
abusive practices, to the extent they 
succeed in recovering more from 
consumers (including perhaps more 
than is owed) can also damage the 
broader debt collection market by 
altering the competitive balance. A 
number of Federal consumer financial 
laws, including, among others, the 
FDCPA, the FCRA, and Title X of the 
Dodd-Frank Act, and related 
regulations, offer substantive 
protections to consumers regarding 
consumer debt collection. Increasing the 
rate of compliance with such laws will 
benefit consumers and the consumer 
financial market by providing more of 
the protections mandated by those laws. 

For example, the FDCPA prohibits 
debt collectors from recovering amounts 
that are not expressly authorized by 
agreement or permitted by law.118 The 
FDCPA also prohibits certain forms of 
communication with consumers that 
debt collectors might otherwise be 
tempted to make.119 And it requires 
debt collectors to make information 
available to consumers, in certain 
circumstances, about the origins, status, 
and amounts of debts under 
collection.120 Thus, increased 
compliance by debt collectors with the 
FDCPA would likely result in a decrease 
in the collection of invalid debt claims, 
and an increase in the protections of 
consumers and of the market that the 
FDCPA affords. 

As another example, the Fair Credit 
Reporting Act imposes certain duties on 
businesses that furnish information 
about consumers to consumer reporting 
agencies.121 Debt collectors frequently 
furnish such information, and the 
Bureau’s supervision program may lead 
to their increased fulfillment of FCRA 
obligations. Those obligations may 
include, among others, not furnishing 
information that a furnisher has 
reasonable cause to believe is 

inaccurate; updating or correcting 
information, already furnished, that the 
furnisher determines to have been 
inaccurate; and carrying out reasonable 
investigations of consumer disputes. 
Thus, in general, an increase in a 
furnisher’s compliance with the FCRA 
can lead to an improvement in the 
accuracy of information the furnisher 
provides to consumer reporting 
agencies. Such an increase, to the degree 
it occurs, would tend to benefit 
consumers. An increase would also 
benefit consumer reporting agencies, 
which sell consumer reports, based in 
part on information gathered from 
furnishers, that are meant to be reliable 
sources of information about consumers’ 
past credit experiences, and would also 
benefit users of such reports. 

b. Costs of Increased Compliance 
On the other hand, as discussed in the 

Proposal, increasing compliance 
involves costs. In the first instance, 
those costs will be paid by the market 
participants that choose to increase 
compliance. Consumer debt collectors 
may need to hire or train additional 
personnel to effectuate any changes in 
their practices that are necessary to 
produce the increased compliance. They 
may need to invest in systems changes 
to carry out their revised procedures. In 
addition, consumer debt collectors may 
need to develop or enhance compliance 
management systems, to ensure that 
they are aware of any gaps in their 
compliance. Such changes would also 
require investment and may entail 
increased operating costs. 

An entity that does incur costs in 
support of increasing compliance may 
try to recoup those costs by demanding 
increased revenue for collecting debt.122 
Whether and to what extent this 
increase occurs will depend on 
competitive conditions in the consumer 
debt collection market. In addition, if 
increasing compliance leads to lower 
recovery rates, creditors may perceive 
the risk of loss on loans to be greater. 
In either case, consumers’ access to 
credit may decrease, although whether 
and to what extent such a decrease 
might occur would also depend on 
competitive conditions in the consumer 
credit markets.123 At the same time, to 

the extent the decrease in recovery 
resulted from the collection of fewer 
debts for which consumers were not 
legally responsible—such as debts not 
truly owed—the change ought to 
represent an improvement in the 
allocation of credit. Credit should be 
allocated to reflect the real risk of loss— 
without that risk’s being masked by 
collectors’ recovering amounts that are 
not actually owed. 

2. Benefits and Costs of Individual 
Supervisory Activities 

In addition to the responses of market 
participants anticipating supervision, 
the possible consequences of the rule 
include the effects of individual 
examinations or other supervisory 
activity that the Bureau may conduct in 
the consumer debt collection market. 

a. Benefits of Supervisory Activities 
The information gathered during 

supervisory activity will be useful in 
several ways. For example, when an 
examination uncovers deficiencies in a 
company’s policies and procedures, 
both the company and the Bureau will 
become aware of those deficiencies. The 
Bureau’s examination manual calls for 
the Bureau to prepare a report of each 
examination and to assess the strength 
of the subject entity’s compliance 
mechanisms and the risks the entity 
poses to consumers, among other topics. 
The Bureau will share the examination 
report with the subject entity, because 
one purpose of supervision is to inform 
the entity of problems detected by 
examinations. 

Thus, for example, an examination 
may reveal that, due to the design of its 
procedures, a company frequently 
collects on debt that cannot be 
validated. Or an examination may 
determine that a company has 
sometimes failed to provide consumers 
required notices while attempting to 
collect debts, or has engaged in 
inappropriate communications with 
third parties regarding debts subject to 
collection. Examiners may find 
evidence of widespread noncompliance 
with Federal consumer financial law, or 
they may identify specific areas where 
a company has inadvertently failed to 
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124 Bureau of Labor Statistics, (BLS), National 
Compensation Survey, Employment Cost Trends, 
available at http://www.bls.gov/ncs/ect/. BLS data 
for ‘‘nondepository credit intermediation’’ indicate 
that the mean hourly wage of a compliance officer 
in that sector is $33.40. BLS data also indicate that 
salary and wages constitute 67.5 percent of the total 
cost of compensation. Dividing the hourly wage by 
67.5 percent yields a wage (including total costs, 
such as salary, benefits, and taxes) rounded to the 
nearest dollar of $49 per hour. 

125 All figures assume 40 hours of work per week. 
126 The Proposal described four business-weeks of 

employee time as ‘‘a fraction of a percent’’ of 
revenues, for a service provider that was a small 
business. Six business-weeks is also a fraction of a 
percent, as estimated above. 

127 Of course, multiple individuals, both inside 
and outside a firm, might participate in a 

Continued 

comply. These examples are only 
illustrative of what kinds of information 
an examination might deliver. 

Detecting and informing companies 
about such problems should be 
beneficial to consumers. When the 
Bureau notifies a company about risks 
associated with an aspect of its 
activities, the company is expected to 
adjust its practices to reduce those risks. 
That response may result in increased 
compliance with Federal consumer 
financial law, with benefits like those 
described above. Or it may avert a 
violation that would have occurred had 
Bureau supervision not detected the risk 
promptly. The Bureau may also inform 
companies about risks they pose to 
consumers short of violating the law. 
Action to reduce those risks would also 
be a benefit to consumers. 

Given the obligations consumer debt 
collectors have under Federal consumer 
financial law and the existence of efforts 
to enforce such law, the results of 
supervision may also benefit consumer 
debt collectors under supervision by 
detecting compliance problems early. 
When an entity’s level of 
noncompliance has resulted in litigation 
or an enforcement action, the company 
must face both the costs of defending its 
actions and the penalties for 
noncompliance—including potential 
liability for statutory damages to private 
plaintiffs—and must also adjust its 
systems to cure the breach. Changing 
practices at this point can be expected 
to be relatively difficult, because a level 
of noncompliance that has attracted the 
attention of enforcement authorities or 
private plaintiffs will sometimes be 
severe enough to represent a serious 
failing of a company’s systems. 
Supervision may detect flaws at a point 
when correcting them is relatively 
inexpensive. And catching problems 
before they involve a company in costly 
private litigation or administrative 
enforcement, and potentially the 
payment of legal penalties or other 
forms of relief, could save the company 
substantial time and money. In short, 
supervision might benefit consumer 
debt collectors under supervision by 
reducing the need for other more 
expensive activities, like enforcement 
and private litigation, to achieve a given 
compliance rate. Accordingly, a shift of 
some amount of regulatory oversight 
from enforcement to supervision would 
be beneficial to market participants. 

Further potential benefits to 
consumers, covered persons, or both 
may arise from the Bureau’s gathering of 
information during supervisory 
activities. The goals of supervision 
include informing the Bureau about 
activities of market participants and 

assessing risks to consumers and to 
markets for consumer financial products 
and services. The Bureau may use this 
information to improve regulation of 
consumer financial products and 
services and enforcement of Federal 
consumer financial law, in order to 
better serve its mission of ensuring 
consumers’ access to fair, transparent, 
and competitive markets for such 
products and services. Benefits of this 
type will depend on what the Bureau 
learns during supervision and how it 
uses that knowledge. 

b. Costs of Supervisory Activities 
The potential costs of actual 

supervision arise in two categories. The 
first involves the costs of individual 
consumer debt collectors’ increasing 
compliance in response to the Bureau’s 
findings during supervisory activity and 
to supervisory actions. These costs are 
similar in nature to the possible 
compliance costs, described above, that 
larger participants in general may incur 
in anticipation of possible supervisory 
activity. This analysis will not repeat 
that discussion. The second category is 
the cost of supporting supervisory 
activity. 

Supervisory activity may involve 
requests for information or records, on- 
site or off-site examinations, or some 
combination of these activities. For 
example, in an on-site examination, 
generally, Bureau examiners begin by 
contacting the entity for an initial 
conference with management. That 
initial contact is often accompanied by 
a request for information or records. 
Based on the discussion with 
management and an initial review of the 
information received, examiners will 
determine the scope of the on-site exam. 
While on-site, examiners will spend 
some time in further conversation with 
management about the entity’s 
processes and procedures. The 
examiners will also review documents, 
records, and accounts to assess the 
entity’s compliance and evaluate the 
entity’s compliance management 
systems. As with the Bureau’s bank 
examinations, examinations of nonbank 
covered persons will involve issuing 
confidential examination reports and 
compliance ratings. The Bureau’s 
examination manual describes the 
supervision process and indicates what 
materials and information an entity can 
expect examiners to request and review, 
both before they arrive and during their 
time on-site. The primary cost an entity 
faces in connection with an examination 
is the cost of employees’ time to collect 
and provide the necessary information. 

At this early stage in its nonbank 
supervision program, the Bureau does 

not have precise estimates of the 
expected duration and frequency of its 
examinations and the resources that 
entities may expend to cooperate with 
such examinations. The frequency and 
duration of any examinations of any 
particular entity will depend on a 
number of factors, including the size of 
the entity, the compliance or other risks 
identified, whether the entity has been 
examined previously, and the demands 
on the Bureau’s supervisory resources 
imposed by other entities and markets. 
Nevertheless, some rough estimates may 
be useful to provide a sense of the 
magnitude of potential staff costs that 
entities may incur. 

Typical examinations of consumer 
debt collectors within the category of 
larger participants with annual receipts 
close to the $10 million threshold might 
be relatively brief. Bureau examiners 
might review materials and interview 
employees for four weeks, and an entity 
might devote the equivalent of one full 
employee during that time and for two 
weeks beforehand to prepare materials 
for the examination. The typical cost of 
the employee involved in responding to 
supervision can be expected to be 
roughly $49 per hour.124 Six weeks of 
such an employee’s time would cost less 
than $12,000.125 For a larger participant 
with annual receipts from consumer 
debt collection of more than $10 
million, this cost would represent 0.12 
percent of those annual receipts.126 
Even if an examination required twice 
as much employee time, the cost would 
still come to only 0.24 percent of annual 
receipts for such an entity. 

By contrast, at the very largest 
consumer debt collectors in the market, 
supervisory activity could last much 
longer. Given the complexity of a very 
large entity, Bureau examiners might 
need months to review the relevant 
materials. Such an entity might dedicate 
the equivalent of two full-time 
employees to participate in the 
examination.127 The cost of eight 
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supervisory activity. For example, a firm might seek 
an attorney’s advice on how to respond to and 
participate in an examination. The Bureau of Labor 
Statistics estimates the relevant attorney wage as 
$112.34, and it is conceivable that attorney activity 
might constitute 10 percent of a firm’s overall 
activity during the course of an examination. The 
rough estimate provided above is meant to 
represent the aggregate amount of labor resources a 
company might dedicate to responding to 
supervisory activity. 

128 As noted above, there are roughly 175 entities 
whose annual receipts from consumer debt 
collection exceed the $10 million threshold. 

129 See http://factfinder2.census.gov/faces/table
services/jsf/pages/productview.xhtml?pid=ECN_
2007_US_56SSSZ4&prodType=table, scroll to 
NAICS code 561440. $7.7 billion represents 63 
percent of all receipts for ‘‘collection agencies,’’ 
which total $12.2 billion. 

months of employee time (four months 
each for two employees) would be about 
$68,000, or about 0.07 percent of annual 
receipts for an entity with $100 million 
in receipts. 

For an entity of a more typical size, 
which would be between the two size 
groupings discussed above, Bureau 
examiners might review materials and 
interview employees for eight weeks, 
and an entity might devote the 
equivalent of one full employee during 
that time and for two weeks beforehand 
to prepare materials for the 
examination. Thus, a typical 
examination would take ten weeks of 
such an employee’s time and would cost 
less than $20,000. 

To put the market-wide impact of 
supervision in perspective, the Bureau 
estimates that the average annual 
market-wide cost of supervision is 0.015 
percent of receipts. The Bureau does not 
expect to supervise every larger 
participant in every year. For purposes 
of estimation, the Bureau assumes that 
each of the sixteen largest market 
participants will be examined at most 
every other year, at a cost of $68,000 
each, for an aggregate annual cost of 
$544,000. By way of estimation, the 
Bureau assumes that each of the 
remaining larger participants, about 160 
in total, will be examined up to once 
every five years, at a cost of $20,000 
each, giving an aggregate annual cost of 
$640,000. The total staff cost of 
responding to supervision comes to 
approximately $1,184,000 annually.128 
This figure represents 0.015 percent of 
the aggregate annual receipts—$7.7 
billion 129—of the larger participants of 
the consumer debt collection market. 

The Bureau declines to predict, at this 
point, precisely how many 
examinations in the consumer debt 
collection market it will undertake in a 
given year. Once the rule takes effect, 
the Bureau will be able to undertake 
supervisory activity in the identified 
market; neither the Dodd-Frank Act nor 

the Final Consumer Debt Collection 
Rule specifies a particular level or 
frequency of examination. The 
frequency of examination will depend 
on a number of factors, including the 
Bureau’s understanding of the conduct 
of market participants and the specific 
risks they pose to consumers; the 
responses of larger participants to prior 
examinations and the demands that 
other markets make on the Bureau’s 
supervisory resources. These factors can 
be expected to change over time, and 
the Bureau’s understanding of these 
factors may change as it gathers more 
information about the market through 
its supervision and by other means. 

3. Costs of Assessing Larger-Participant 
Status 

Finally, the Bureau acknowledges that 
in some cases consumer debt collectors 
may incur costs in assessing whether 
they qualify as larger participants and 
potentially disputing their status. The 
rule is designed to minimize those costs. 

Larger-participant status depends on 
annual receipts, a quantity that for many 
consumer debt collectors should 
correspond to data they already report 
to the IRS. For such consumer debt 
collectors, assessing whether they 
satisfy the Final Consumer Debt 
Collection Rule’s definition of larger 
participant in the consumer debt 
collection market will involve minimal 
expense. Potential differences from the 
IRS figures arise only for consumer debt 
collectors that have annual receipts 
arising from activities besides consumer 
debt collection as defined in the Final 
Consumer Debt Collection Rule. Some 
consumer debt collectors may have 
multiple distinct lines of business. The 
Bureau believes that such consumer 
debt collectors ordinarily have records 
for each division of the accounting 
quantities underlying the calculation of 
annual receipts. 

If, in addition, a consumer debt 
collector sometimes engages in debt 
collection that is excluded from the 
market and sometimes in debt collection 
within the defined market, the 
consumer debt collector’s accounting 
systems might not distinguish the two 
types of activity. However, most market 
participants should not need such 
detailed information. The rule does not 
require market participants to submit 
data on their annual receipts. Most of 
the time, a consumer debt collector only 
needs to know its annual receipts 
resulting from market-related activity to 
the extent it wants to determine in 
advance of any supervisory activity by 
the Bureau whether it is a larger 
participant. A consumer debt collector 
with receipts from all activities that are 

above the threshold will not necessarily 
need to trace precisely what quantity 
derives from activities other than 
consumer debt collection (as defined by 
the Final Consumer Debt Collection 
Rule). A rough estimate would suffice to 
inform such an entity whether its 
consumer debt collection receipts cross 
the threshold. Most likely, the only 
consumer debt collectors that might 
need a more precise calculation of 
annual receipts would be those that 
have total receipts not greatly exceeding 
the threshold and significant receipts 
from activities (like collection of 
medical debt) that would be excluded 
from the calculation. 

The data the Bureau currently has do 
not support a detailed estimate of how 
many consumer debt collectors will 
incur such costs, or how much they 
might spend. Regardless, consumer debt 
collectors would be unlikely to spend 
significantly more on specialized 
accounting systems to enable these 
calculations than it would cost them to 
be supervised by the Bureau as larger 
participants. It bears emphasizing that 
expenditures on an accounting system 
intended to prove a consumer debt 
collector is not a larger participant will 
not necessarily mean that the consumer 
debt collector cannot be supervised. The 
Bureau can supervise a consumer debt 
collector whose conduct the Bureau 
determines, pursuant to 12 U.S.C. 
5514(a)(1)(C), poses risks to consumers. 
Thus, a consumer debt collector 
choosing to spend significant amounts 
on an accounting system directed 
toward the larger-participant test could 
not be sure it would not be subject to 
Bureau supervision notwithstanding 
those expenses. The Bureau therefore 
believes it is unlikely that any but a very 
few consumer debt collectors would 
undertake such expenditures. 

4. Consideration of Alternatives 
The Bureau considered selecting 

different thresholds for larger- 
participant status in the consumer debt 
collection market. If the threshold were 
much higher—say $250 million, as one 
commenter suggested—then the 
Bureau’s supervisory authority under 
the rule would reach only the very 
largest consumer debt collectors— 
approximately 7—in the market. Such 
an approach would reduce both the 
expected benefits to consumers and the 
costs to covered persons, because fewer 
consumer debt collectors would be 
subject to the Bureau’s supervisory 
authority. As the Proposal explained, if 
a change in an consumer debt collector’s 
systems or practices results in increased 
compliance with Federal consumer 
financial law, such a change would 
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130 12 U.S.C. 5514(b)(2). 

131 According to several commenters, the Bureau 
also overlooked the cost of firms’ organizing their 
compliance management policies in a format 
consistent with the Bureau’s supervision manual. 
These commenters asserted that companies would, 
anticipating the possibility of supervisory activity, 
expand their compliance management systems 
beyond what is appropriate for assuring 
compliance. The Bureau notes that its examination 
manual does not specify a particular format for 
compliance management policies. Of course, it is 
nonetheless possible that some companies may 
develop more comprehensive compliance 
management systems than would be necessary or 
appropriate for their circumstances. The Bureau 
has, and commenters provided, no information with 
which to assess the possible magnitude of such an 
effect. 

produce greater benefit at a large 
consumer debt collector than at a 
smaller consumer debt collector. The 
largest consumer debt collectors are 
expected to affect the most consumers, 
and any increase in compliance by such 
consumer debt collectors would benefit 
a relatively large number of consumers. 

At which market participants 
supervision produces the greatest 
benefits or costs due to increased 
compliance depends on where the 
greatest risks to consumers lie. If some 
consumer debt collectors below $250 
million in annual receipts have 
particular compliance problems, 
bringing such consumer debt collectors 
within the Bureau’s supervisory 
authority, and conducting actual 
examinations at those consumer debt 
collectors, can be expected to produce 
larger increases in compliance than 
would supervising larger consumer debt 
collectors. The statutory criteria 
regarding supervision should ensure 
that those larger participants that are 
supervised are the same consumer debt 
collectors where the benefits from 
supervision are likely to be highest.130 
The selected threshold of $10 million 
gives the Bureau the flexibility to direct 
its supervisory resources to the 
consumer debt collectors where 
supervision will be of greatest use, even 
if they are not the very largest in the 
market. 

5. Responses to Comments 
The Bureau received a number of 

comments on its preliminary analysis 
under 12 U.S.C. 5512(b)(2). 

Several comments related to the 
Bureau’s characterization of supervision 
as probabilistic. One commenter 
criticized the Bureau for asserting that 
the rule only authorizes supervisory 
activities and that the Bureau will likely 
not supervise all larger participants in 
any given year. According to this 
commenter, the Bureau was trying to 
avoid acknowledging the costs of 
supervision. Later, when the Bureau 
actually undertakes supervisory activity, 
the commenter claims that the Bureau 
will not consider benefits, costs, and 
impacts because such consideration is 
only necessary for rulemaking, not 
supervision. Another commenter argued 
that the Bureau had assumed the rule 
would produce increased compliance 
yet had discounted the costs as 
‘‘probabilistic.’’ One commenter 
suggested that consumer debt collectors 
will make additional efforts at 
compliance, in anticipation that they 
might be supervised, and will therefore 
bear the resulting costs regardless of 

how often the Bureau actually conducts 
supervisory activity. 

As reflected above, the Bureau 
continues to believe that supervision of 
specific consumer debt collectors 
pursuant to the Final Consumer Debt 
Collection Rule is probabilistic in 
nature. The Bureau has recognized two 
stages in which the rule could increase 
compliance, with its attendant benefits 
and costs. First, the Bureau 
acknowledges that consumer debt 
collectors may respond to the possibility 
of the Bureau’s supervision activity by 
changing their systems and conduct to 
produce more compliance with Federal 
consumer financial law. The discussion 
above presented benefits and costs 
associated with consumer debt 
collectors’ changing their conduct in 
anticipation of possible supervision. 
Second, in the course of actual 
examinations, the Bureau may uncover 
specific problems that consumer debt 
collectors then correct. The benefits 
resulting from this second stage, like the 
costs of actual supervisory activity, are 
indeed probabilistic in nature for the 
reasons described above. 

Commenters offered somewhat 
contradictory comments regarding the 
rate of existing compliance. Some 
suggested that the Bureau had 
underestimated the efficacy of consumer 
debt collectors’ existing incentives— 
from sources such as enforcement and 
supervision by State regulators—to 
comply with the law. Such commenters 
asserted that market participants are 
already aware of the risks of 
enforcement action and regulatory 
oversight and have effective compliance 
mechanisms. Thus, the commenter 
concluded, the benefits of the rule are 
smaller than the Proposal assumed. 
Another commenter stated that the rule 
will be more costly than the Proposal 
acknowledged, because consumer debt 
collectors will have to develop 
compliance policies and procedures, by 
hiring new staff and developing new 
systems. Yet another commenter 
contended that because the rule is not 
substantive, but only establishes the 
possibility of supervision, the Bureau 
cannot assume that consumer debt 
collectors will increase their legal 
compliance in response. 

The comments do not lead the Bureau 
to different conclusions regarding the 
benefits and costs of increased 
compliance as a potential effect of the 
rule. If the rule incentivizes consumer 
debt collectors to develop compliance 
management systems that they do not 
already have, that result will likely both 
produce benefits in the form of 
improved compliance and the costs 
involved in creating and administering 

such systems. As a general matter, the 
Bureau believes it is unlikely that 
consumer debt collectors can 
consistently comply with the law 
without having reasonably thorough 
systems for promoting and monitoring 
compliance. Without such systems, a 
consumer debt collector may happen to 
comply with the law, but it cannot be 
assured that it is doing so; cannot 
reliably learn of problems and fix them; 
and cannot modify its practices to keep 
up with changes in the law. 

If, on the other hand, compliance 
levels are already high—in part because 
of incentives that one commenter 
pointed out, arising from Federal and 
State enforcement and State supervisory 
activity—then the benefits of the rule 
will be lower. However, to achieve high 
levels of compliance, consumer debt 
collectors presumably already incur 
corresponding costs. The compliance- 
related costs of the rule will therefore be 
lower as well. In addition, the Bureau’s 
likely level of supervisory activity over 
time may also be lower. The 
commenters provided no evidence of 
the existing level of compliance of 
consumer debt collectors. In any event, 
whatever increase in compliance may 
occur as a result of the rule is 
accompanied by the associated benefits 
and costs of that increase.131 

Commenters also questioned the 
Bureau’s estimates of how much 
supervision would cost entities. An 
industry association asserted that the 
Bureau’s estimate, for actual supervisory 
activity, of four full weeks of employee 
time at a small consumer debt collector 
was a significant underestimate. The 
commenter did not offer an alternative 
estimate, but the commenter argued that 
even a month of employee time would 
be burdensome for a small business. 

The Bureau acknowledges that staff 
time can be a cost for an entity 
responding to particular supervisory 
activity. The Bureau has estimated the 
magnitude of that cost for consumer 
debt collectors of various sizes. The 
estimated amount of staff time involved 

VerDate Mar<15>2010 16:49 Oct 30, 2012 Jkt 229001 PO 00000 Frm 00023 Fmt 4700 Sfmt 4700 E:\FR\FM\31OCR1.SGM 31OCR1m
st

oc
ks

til
l o

n 
D

S
K

4V
P

TV
N

1P
R

O
D

 w
ith

 R
U

LE
S

CONSUMER FINANCIAL PROTECTION BUREAU: PROBLEM, CONT.                                           58 COPYRIGHT © 2014 HARVARD UNIVERSITY

Appendix D (cont.): Defining Larger Participants of the Consumer Debt Collection Market



65796 Federal Register / Vol. 77, No. 211 / Wednesday, October 31, 2012 / Rules and Regulations 

132 See supra n.123 and accompanying text. 
133 As potential users of consumer debt collection 

services, depository institutions and credit unions 
might see changes in the quality and pricing of such 
services. The Bureau knows of, and commenters 
have suggested, no reason to think that these 
entities would be negatively affected by the Final 
Consumer Debt Collection Rule. 

134 5 U.S.C. 601 et seq. The Bureau is not aware 
of any governmental units or not-for-profit 
organizations to which the Final Consumer Debt 
Collection Rule would apply. 

135 5 U.S.C. 601(3). The Bureau may establish an 
alternative definition after consultation with the 
SBA and an opportunity for public comment. 

136 5 U.S.C. 609. 

represents the Bureau’s experience of 
supervision. Depending on the 
circumstances, that amount may be an 
underestimate or overestimate for some 
supervisory activities. But even if all 
supervisory activity cost twice as much 
as the Bureau estimated, the cost would 
still, as noted above, be 0.24 percent of 
the annual receipts of an individual 
entity with receipts just above the $10 
million threshold. 

Several commenters suggested that 
the rule would force consumer debt 
collectors to develop new accounting 
systems to generate data on the amount 
of receipts attributable to consumer debt 
collection. It bears emphasis that the 
rule imposes no such requirement. The 
Bureau has not required market 
participants regularly to submit 
accounting data. Market participants 
might be motivated to alter accounting 
systems to some degree to improve their 
assessments of whether they qualify as 
larger participants, but the Bureau is not 
persuaded by these commenters that 
consumer debt collectors will spend 
significant amounts on such alterations. 
As noted above, a consumer debt 
collector with multiple lines of business 
presumably knows basic accounting 
information, such as receipts, for each 
division. If existing accounting systems 
do not provide detailed information 
corresponding to the rule’s test for 
assessing larger participant status, the 
discrepancy would only relate to the 
amount of receipts related to activities 
that the rule excludes from the 
consumer debt collection market. As 
discussed above, an entity would only 
need to know such information in detail 
to the degree that the precise facts might 
render the entity not a larger 
participant. Moreover, consumer debt 
collectors would be unlikely to spend 
significantly more on accounting 
systems than it would cost them to be 
supervised by the Bureau. 

One commenter also discussed how 
the costs of supervision will affect the 
consumer debt collection market. The 
commenter argued that the cost of 
undergoing examination will be most 
easily borne by large businesses. The 
commenter inferred that the existence of 
supervision would create an economy of 
scale that would favor the growth of 
large consumer debt collectors in the 
market at the expense of smaller 
participants. The commenter did not 
explain whether this hypothesized 
market effect would be beneficial or 
harmful, either to consumers or to 
covered persons. 

Even if, as the commenter contends, 
a larger entity is better able to bear the 
costs of supervision, the rule as a whole 
does not necessarily burden smaller 

firms disproportionately. The Bureau 
may supervise the largest consumer debt 
collector more frequently than those 
that are just above the threshold to 
qualify as larger participants. As the 
Proposal noted, the benefits gained from 
detecting noncompliance are likely to be 
greater when the consumer debt 
collector under examination is larger. 
Larger consumer debt collectors affect 
larger numbers of consumers. The 
benefit from any improvement in 
policies and processes will therefore be 
multiplied across the experiences of 
more consumers. In addition, 
participants’ asset sizes and transaction 
volumes are among the 12 U.S.C. 
5514(b)(2) factors that the Bureau may 
consider in prioritizing its supervisory 
activities. There is little reason to 
believe that the Bureau’s general 
supervision of larger participants of this 
market will skew the playing field in 
favor of the largest consumer debt 
collectors—particularly in view of the 
fact, explained above, that the staff costs 
of responding to supervisory activity are 
likely to be small even for entities just 
above the larger-participant threshold. 

This commenter also argued that the 
costs of examination will be passed on 
to creditors and will therefore lead to a 
decrease in consumers’ access to 
credit.132 The commenter offered no 
data or argument to support this 
assertion. As noted above, an increase in 
the cost of consumer debt collection 
may lead to an increase in the price or 
a decrease in the availability of credit to 
those consumers whose debts are 
regarded as likely to need the work of 
consumer debt collectors. However, 
whether and to what extent newly 
supervised consumer debt collectors 
shift the cost of supervision, or of 
increased compliance, to creditors will 
depend on complex market conditions. 
The Bureau believes any such effects are 
likely to be very small. 

C. Impact on Depository Institutions and 
Credit Unions With Total Assets of $10 
Billion or Less, and Impact on 
Consumers in Rural Areas 

The Final Consumer Debt Collection 
Rule does not apply to depository 
institutions or credit unions of any 
size.133 Nor would the rule have a 
unique impact on rural consumers. The 
Bureau is not aware of any evidence 
suggesting that rural consumers have 

been subject to unlawful collection 
practices at a rate higher than other 
consumers, or that the size distribution 
of consumer debt collectors operating in 
rural areas differs from that of 
participants in the overall market. 

VII. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA), 

as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996, requires each agency to consider 
the potential impact of its regulations on 
small entities, including small 
businesses, small governmental units, 
and small not-for-profit 
organizations.134 The RFA defines a 
‘‘small business’’ as a business that 
meets the size standard developed by 
the Small Business Administration 
pursuant to the Small Business Act.135 

The RFA generally requires an agency 
to conduct an initial regulatory 
flexibility analysis (IRFA) and a final 
regulatory flexibility analysis (FRFA) of 
any rule subject to notice-and-comment 
rulemaking requirements, unless the 
agency certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. The Bureau also is subject to 
certain additional procedures under the 
RFA involving the convening of a panel 
to consult with small entity 
representatives prior to proposing a rule 
for which an IRFA is required.136 

The undersigned certified that the 
Proposal, if adopted, would not have a 
significant economic impact on a 
substantial number of small entities and 
that an initial regulatory flexibility 
analysis was therefore not required. The 
Final Consumer Debt Collection Rule 
adopts the Proposal, with some 
modifications that do not lead to a 
different conclusion. Therefore, a final 
regulatory flexibility analysis is not 
required. 

The Final Consumer Debt Collection 
Rule will define a class of consumer 
debt collectors as larger participants of 
the consumer debt collection market 
and thereby authorize the Bureau to 
undertake supervisory activities with 
respect to those consumer debt 
collectors. Because the Final Consumer 
Debt Collection Rule adopts a test for 
larger-participant status of more than 
$10 million in annual receipts resulting 
from consumer debt collection 
activities, larger market participants 
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137 The Proposal hypothesized two circumstances 
in which a business might be a larger participant 
of the consumer debt collection market yet be a 
small business for RFA purposes. First, a nonbank 
covered person that was not a small business might 
become a small business during the second year 
after it qualified as a larger participant. This 
occurrence would be rare, because relatively few 
nonbank covered persons appear (according to the 
Economic Census data) to have annual receipts near 
the $10 million threshold. The second hypothesized 
circumstance involves the rule’s definition of 
‘‘control,’’ which is somewhat more expansive than 
the SBA’s. A company might be affiliated with 
another company for purposes of this rule, so that 
the two company’s receipts would be aggregated in 
assessing whether the threshold was met. Yet the 
SBA’s method might not treat the two companies 
as affiliated, and their separate receipts might not 
exceed the $10 million threshold. The Bureau 
anticipates no more than a very few such cases in 
the market covered by the Final Consumer Debt 
Collection Rule. Commenters provided no reason to 
alter the Bureau’s evaluation of these issues. 

138 As discussed above, the cost of participating 
in an examination might be roughly 0.12 percent of 
annual receipts for a firm near the $10 million 
threshold. The proportion would be larger for a 
smaller firm, but the impact will still not be 
substantial. 

139 As the Bureau noted in the Proposal, it reaches 
this judgment in light of the number of relevant 
small firms in the relevant NAICS codes. For 
example, many of these service providers would be 
considered to be in the industries with NAICS code 
522390, ‘‘Other activities related to credit 
intermediation,’’ or 518210, ‘‘Data Processing, 
Hosting, and Related Services.’’ According to the 
2007 Economics Census, there are more than 5,000 
small firms in the first industry group and nearly 
8,000 in the second. The number of firms connected 
to the 175 larger participants of the consumer debt 
collection market is likely to be a fraction of these 
two figures. Moreover, the impact of supervisory 
activities at such service providers would likely be 
no more intensive—and probably much less, given 
the Bureau’s exercise of its discretion in 
supervision—than at the larger participants 
themselves. As discussed above, supervisory 
activities at larger participants would not be 
expected to give rise to a significant economic 
impact. Finally, because it is very unlikely that the 
Bureau would supervise many of such entities, a 
substantial number of entities would not likely be 
affected. 140 77 FR 9606. 

would generally be above the existing 
SBA small-business size standard for 
this market: annual receipts at or below 
$7 million. Moreover, the rule does not 
itself impose any obligations or 
standards of conduct on businesses 
outside the category of larger 
participants. The rule therefore does not 
have a significant impact on a 
substantial number of small entities.137 

Additionally, and in any event, the 
Bureau believes that the Final Consumer 
Debt Collection Rule would not result in 
a ‘‘significant impact’’ on any small 
entities that could be affected. As 
previously noted, whether the Bureau 
would in fact engage in supervisory 
activity, such as an examination, with 
respect to a larger participant (and, if so, 
the frequency and extent of such 
activity) would depend on a number of 
considerations, including, among 
others, the Bureau’s allocation of 
resources and the application of the 
statutory factors set forth in 12 U.S.C. 
5514(b)(2). Given the Bureau’s finite 
supervisory resources, and the range of 
industries over which it has supervisory 
responsibility for consumer financial 
protection, whether and when a 
consumer debt collector would be 
supervised is probabilistic. Moreover, 
even in cases where supervisory activity 
were to occur, the costs that would 
result from such activity are expected to 
be minimal in relation to the overall 
activities of the consumer debt 
collector.138 

Finally, 12 U.S.C. 5514(e) authorizes 
the Bureau to supervise service 
providers to nonbank covered persons 
encompassed by 12 U.S.C. 5514(a)(1), 
which includes larger participants. As 

the Bureau noted in the Proposal, 
because the rule does not address 
service providers, effects on service 
providers need not be addressed for 
purposes of this RFA analysis. Even 
were such effects relevant, the Bureau 
continues to believe that it is very 
unlikely that any supervisory activities 
with respect to the service providers to 
the approximately 175 larger 
participants in the consumer debt 
collection market delineated in the 
Final Consumer Debt Collection Rule 
would result in a significant economic 
impact on a substantial number of small 
entities.139 

One commenter pointed out that the 
SBA has issued a notice of proposed 
rulemaking, considering an increase in 
the small business size standard for the 
debt collection market to $14 million in 
annual receipts. The SBA’s proposal 
does not affect the accuracy of the 
Bureau’s RFA analysis, because the size 
standard has not yet changed. In any 
event, even if a $14 million standard 
applied, the rule would still not impact 
a ‘‘substantial number’’ of small entities. 
The Bureau estimates, using the 
Economic Census data, that the rule 
treats as larger participants 
approximately 175 consumer debt 
collection entities out of approximately 
4,500 entities in the market. Out of these 
4,500 entities, the Bureau estimates that 
approximately 4,356 market participants 
would be small business entities under 
the SBA’s proposed size standard of $14 
million. Among the approximately 175 
larger participants of the consumer debt 
collection market, about 31 might fall 
below a $14 million threshold. Thus, 
the Final Consumer Debt Collection 
Rule would impact only 0.7 percent of 
consumer debt collectors that might be 
considered small businesses under the 
SBA’s proposal, and the impact on these 
consumer debt collectors would not be 

significant in any event, for the reasons 
previously articulated. The Final 
Consumer Debt Collection Rule would 
thus not have a significant impact on a 
substantial number of small entities, 
even if the SBA were to adopt its 
proposed change to the relevant 
definition of small business. 

One commenter argued that the 
Bureau was incorrect in taking the 
positions that ‘‘[t]he rule would not 
itself impose any obligations or 
standards of conduct on larger 
participants for purposes of [Regulatory 
Flexibility Act] analysis’’ and that 
‘‘whether and when an entity in the 
* * * consumer debt collection 
market[] would be supervised is 
probabilistic.’’ 140 This commenter 
stated that the actual imposition of 
examination requirements will have an 
effect on small businesses, because the 
consequences of supervision could 
include an increase in the cost of credit 
and a diminution in access to credit. 
The commenter argued that the Bureau 
should not have certified the Proposed 
Rule and should have convened a panel 
and consulted representatives of small 
entities in compliance with the 
requirements set forth in the Small 
Business Regulatory Enforcement 
Fairness Act (SBREFA), as amended by 
Section 1100G of the Dodd-Frank Act. 

The Bureau believes that its 
certification of the Proposed Rule was 
appropriate and that, as a result, the 
convening of a panel to consult with 
small entities was not required under 
the RFA. The Proposed Rule would not 
have imposed any standards of conduct 
on entities for purposes of RFA analysis, 
but rather would have authorized the 
Bureau to exercise its supervisory 
authority with respect to a class of 
entities. Furthermore, the Bureau does 
not have any evidence suggesting that 
this rule would increase small entities’ 
cost of credit. Thus, the Proposal, like 
the Final Consumer Debt Collection 
Rule, does not give rise to a regulatory 
compliance burden for small entities. In 
any event, the Bureau properly found 
(as described above with respect to the 
Final Consumer Debt Collection Rule) 
that even if the Proposed Rule were 
considered to impose regulatory 
obligations for purposes of RFA 
analysis, it would not have created a 
significant impact on a substantial 
number of small entities. 

Accordingly, the undersigned certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. 
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VIII. Paperwork Reduction Act 

The Bureau determined that the 
Proposed Rule would not impose any 
new recordkeeping, reporting, or 
disclosure requirements on covered 
entities or members of the public that 
would constitute collections of 
information requiring approval under 
the Paperwork Reduction Act, 44 U.S.C. 
3501, et seq. The Bureau did not receive 
any comments regarding this 
conclusion, to which the Bureau 
adheres. The Bureau concludes that the 
Final Consumer Debt Collection Rule, 
which adopts the Proposal in relevant 
respects, also imposes no new 
information collection requirements 
subject to the Paperwork Reduction Act. 

List of Subjects in 12 CFR Part 1090 

Consumer protection, Credit. 
For the reasons set forth in the 

preamble, the Bureau amends 12 CFR 
Part 1090 as follows: 

PART 1090—DEFINING LARGER 
PARTICIPANTS OF CERTAIN 
CONSUMER FINANCIAL PRODUCT 
AND SERVICE MARKETS 

■ 1. The authority citation for part 1090 
continues to read as follows: 

Authority: 12 U.S.C. 5514(a)(1)(B); 12 
U.S.C. 5514(a)(2); 12 U.S.C. 5514(b)(7)(A); 
and 12 U.S.C. 5512(b)(1). 

■ 2. Add a new § 1090.105 to subpart B 
to read as follows: 

§ 1090.105 Consumer debt collection 
market. 

(a) Market-Related definitions. As 
used in this subpart: 

Annual receipts means, for the 
consumer debt collection market, 
receipts calculated as follows: 

(i) Receipts means ‘‘total income’’ (or 
in the case of a sole proprietorship, 
‘‘gross income’’) plus ‘‘cost of goods 
sold’’ as these terms are defined and 
reported on Internal Revenue Service 
(IRS) tax return forms (such as Form 
1120 for corporations; Form 1120S and 
Schedule K for S corporations; Form 
1120, Form 1065 or Form 1040 for LLCs; 
Form 1065 and Schedule K for 
partnerships; and Form 1040, Schedule 
C for sole proprietorships). Receipts do 
not include net capital gains or losses; 
taxes collected for and remitted to a 
taxing authority if included in gross or 
total income, such as sales or other taxes 
collected from customers but excluding 
taxes levied on the entity or its 
employees; or amounts collected for 
another (but fees earned in connection 
with such collections are receipts). 
Items such as subcontractor costs, 
reimbursements for purchases a 

contractor makes at a customer’s 
request, and employee-based costs such 
as payroll taxes are included in receipts. 

(ii) Period of measurement. (A) 
Annual receipts of a person that has 
been in business for three or more 
completed fiscal years means the total 
receipts of the person over its three most 
recently completed fiscal years divided 
by three. 

(B) Annual receipts of a person that 
has been in business for less than three 
completed fiscal years means the total 
receipts of the person for the period the 
person has been in business divided by 
the number of weeks in business, 
multiplied by 52. 

(C) Where a person has been in 
business for three or more completed 
fiscal years, but one of the years within 
its period of measurement is a short tax 
year, annual receipts means the total 
receipts for the short year and the two 
full fiscal or calendar years divided by 
the total number of weeks in the short 
year and the two full fiscal or calendar 
years, multiplied by 52. 

(iii) Annual receipts of affiliated 
companies. (A) The annual receipts of a 
person are calculated by adding the 
annual receipts of the person with the 
annual receipts of each of its affiliated 
companies. 

(B) If a person has acquired an 
affiliated company or been acquired by 
an affiliated company during the 
applicable period of measurement, the 
annual receipts of the person and the 
affiliated company are aggregated for the 
entire period of measurement (not just 
the period after the affiliation arose). 

(C) Receipts are calculated separately 
for the person and each of its affiliated 
companies in accordance with 
paragraph (iii)(B) of this definition even 
though this may result in using a 
different period of measurement to 
calculate an affiliated company’s annual 
receipts. Thus, for example, if an 
affiliated company has been in business 
for a period of less than three years, the 
affiliated company’s receipts are to be 
annualized in accordance with 
paragraph (iii)(B) of this definition even 
if the person has been in business for 
three or more completed fiscal years. 

(D) The annual receipts of a formerly 
affiliated company are not included if 
affiliation ceased before the applicable 
period of measurement as set forth in 
paragraph (iii)(B) of this definition. This 
exclusion of annual receipts of formerly 
affiliated companies applies during the 
entire period of measurement, rather 
than only for the period after which 
affiliation ceased. 

(E) Annual receipts do not include 
receipts that result from the collection 

of debt that was originally owed to a 
medical provider. 

Consumer debt collection is a debt 
collector’s collection of debt incurred by 
a consumer primarily for personal, 
family, or household purposes and 
related to a consumer financial product 
or service. 

Creditor means any person who offers 
or extends credit creating a debt or to 
whom a debt is owed, but such term 
does not include any person to the 
extent that the person receives an 
assignment or transfer of a debt in 
default solely for the purpose of 
facilitating the collection of debt for 
another. 

Debt collector means any person who 
uses any instrumentality of interstate 
commerce or the mails in any business 
the principal purpose of which is the 
collection of any debts, or who regularly 
collects or attempts to collect, directly 
or indirectly, debts owed or due or 
asserted to be owed or due to another. 
Notwithstanding the exclusion provided 
by paragraph (iii) of this definition, the 
term includes any creditor who, in the 
process of collecting his own debts, uses 
any name other than his own which 
would indicate that a third person is 
collecting or attempting to collect such 
debts. The term does not include: 

(i) Any person while acting as a debt 
collector for another person, both of 
whom are related by common 
ownership or affiliated by corporate 
control, if the person acting as a debt 
collector does so only for persons to 
whom it is so related or affiliated and 
if the principal business of such person 
is not the collection of debts; 

(ii) Any nonprofit organization which, 
at the request of consumers, performs 
bona fide consumer credit counseling 
and assists consumers in the liquidation 
of their debts by receiving payments 
from such consumers and distributing 
such amounts to creditors; 

(iii) Any person collecting or 
attempting to collect any debt owed or 
due or asserted to be owed or due 
another to the extent such activity: 

(A) Concerns a debt which was 
originated by such person; or 

(B) Concerns a debt which was not in 
default at the time it was obtained by 
such person; and 

(iv) Any person engaged solely in 
enforcing a security interest. 

Test to define larger participants. A 
nonbank covered person is a larger 
participant of the consumer debt 
collection market if the nonbank 
covered person’s annual receipts 
resulting from consumer debt collection 
are more than $10 million. 
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Dated: October 21, 2012. 
Richard Cordray, 
Director, Bureau of Consumer Financial 
Protection. 
[FR Doc. 2012–26467 Filed 10–30–12; 8:45 am] 

BILLING CODE 4810–AM–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2012–0596; Directorate 
Identifier 2011–NM–245–AD; Amendment 
39–17236; AD 2012–21–20] 

RIN 2120–AA64 

Airworthiness Directives; Airbus 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Final rule. 

SUMMARY: We are adopting a new 
airworthiness directive (AD) for certain 
Airbus Model A330–200 freighter series 
airplanes, Model A330–200 and –300 
series airplanes, and Model A340–200, 
–300, –500, and –600 series airplanes. 
This AD was prompted by reports of the 
ram air turbine (RAT) not deploying 
when tested. This AD requires 
identification of the supplier, part 
number, and serial number of the 
installed RAT actuator, and re- 
identification of the actuator and RAT, 
or replacement of the RAT actuator with 
a serviceable unit and re-identification 
of the RAT, if necessary. We are issuing 
this AD to prevent non-deployment of 
the RAT, which if occurred following a 
total engine flame-out, or during a total 
loss of normal electrical power 
generation, could result in reduced 
control of the airplane. 
DATES: This AD becomes effective 
December 5, 2012. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in this AD 
as of December 5, 2012. 
ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
www.regulations.gov or in person at the 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Vladimir Ulyanov, Aerospace Engineer, 
International Branch, ANM–116, 
Transport Airplane Directorate, FAA 
1601 Lind Avenue SW., Renton, 

Washington 98057–3356; telephone 
(425) 227–1138; fax (425) 227–1149. 

SUPPLEMENTARY INFORMATION: 
Discussion 

We issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to the specified products. That 
NPRM was published in the Federal 
Register on June 18, 2012 (77 FR 36209). 
That NPRM proposed to correct an 
unsafe condition for the specified 
products. The MCAI states: 

During a production test flight, a Ram Air 
Turbine (RAT) did not deploy when tested. 
An investigation, conducted by the RAT 
manufacturer Hamilton Sundstrand (HS) and 
Arkwin Industries, revealed that the RAT did 
not deploy due to insufficient stroke inside 
one of the actuator deployment solenoids. 

This condition, if occurring following a 
total engine flame out, or during a total loss 
of normal electrical power generation, could 
possibly result in reduced control of the 
aeroplane. 

For the reasons described above, this 
[European Aviation Safety Agency] AD 
requires the modification of the affected RAT 
actuator deployment mechanism, or 
replacement of the RAT actuator with a 
modified unit. 

The required actions include 
identification of the supplier, part 
number, and serial number of the 
installed RAT actuator, and re- 
identification of the actuator and RAT, 
or replacement of the RAT actuator with 
a serviceable unit and re-identification 
of the RAT, if necessary. You may 
obtain further information by examining 
the MCAI in the AD docket. 

Comments 

We gave the public the opportunity to 
participate in developing this AD. We 
received no comments on the NPRM (77 
FR 36209, June 18, 2012) or on the 
determination of the cost to the public. 

Conclusion 

We reviewed the available data and 
determined that air safety and the 
public interest require adopting the AD 
as proposed—except for minor editorial 
changes and re-identification of the sub- 
paragraphs of paragraphs (g) and (h) of 
this final rule. We have determined that 
these minor changes: 

• Are consistent with the intent that 
was proposed in the NPRM (77 FR 
36209, June 18, 2012) for correcting the 
unsafe condition; and 

• Do not add any additional burden 
upon the public than was already 
proposed in the NPRM (77 FR 36209, 
June 18, 2012). 

Costs of Compliance 
We estimate that this AD will affect 

56 products of U.S. registry. We also 
estimate that it will take about 14 work- 
hours per product to comply with the 
basic requirements of this AD. The 
average labor rate is $85 per work-hour. 
Required parts will cost about $0 per 
product. Where the service information 
lists required parts costs that are 
covered under warranty, we have 
assumed that there will be no charge for 
these parts. As we do not control 
warranty coverage for affected parties, 
some parties may incur costs higher 
than estimated here. Based on these 
figures, we estimate the cost of this AD 
to the U.S. operators to be $66,640, or 
$1,190 per product. 

In addition, we estimate that any 
necessary follow-on actions would take 
about 13 work-hours and require parts 
costing $0, for a cost of $1,105 per 
product. We have no way of 
determining the number of products 
that may need these actions. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 
We determined that this AD will not 

have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866; 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); 
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1 The ‘‘average prime offer rate’’ is derived from 
average interest rates, points, and other loan pricing 
terms currently offered to consumers by a 
representative sample of creditors for mortgage 
transactions that have low-risk pricing 
characteristics. The Bureau publishes average prime 
offer rates for a broad range of types of transactions 
in a table updated at least weekly, as well as the 
methodology the Bureau uses to derive these rates. 

BUREAU OF CONSUMER FINANCIAL 
PROTECTION 

12 CFR Part 1026 
[Docket No. CFPB–2013–0001] 

RIN 3170–AA16 

Escrow Requirements Under the Truth 
in Lending Act (Regulation Z) 
AGENCY: Bureau of Consumer Financial 
Protection. 
ACTION: Final rule; official 
interpretations. 

SUMMARY: The Bureau of Consumer 
Financial Protection (Bureau) is 
publishing a final rule that amends 
Regulation Z (Truth in Lending) to 
implement certain amendments to the 
Truth in Lending Act made by the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Dodd-Frank 
Act). Regulation Z currently requires 
creditors to establish escrow accounts 
for higher-priced mortgage loans 
secured by a first lien on a principal 
dwelling. The rule implements statutory 
changes made by the Dodd-Frank Act 
that lengthen the time for which a 
mandatory escrow account established 
for a higher-priced mortgage loan must 
be maintained. The rule also exempts 
certain transactions from the statute’s 
escrow requirement. The primary 
exemption applies to mortgage 
transactions extended by creditors that 
operate predominantly in rural or 
underserved areas, originate a limited 
number of first-lien covered 
transactions, have assets below a certain 
threshold, and do not maintain escrow 
accounts on mortgage obligations they 
currently service. 
DATES: Effective date: The rule is 
effective June 1, 2013. 

Applicability date: Its requirements 
apply to transactions for which creditors 
receive applications on or after that 
date. 

FOR FURTHER INFORMATION CONTACT: 
David Friend or Ebunoluwa Taiwo, 
Counsels, Office of Regulations, at (202) 
435–7700. 
SUPPLEMENTARY INFORMATION: 
I. Summary of the Final Rule 

In response to the recent mortgage 
crisis, Congress enacted the Dodd-Frank 
Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act) to 
strengthen certain consumer protections 
under existing law. The Bureau of 
Consumer Financial Protection (Bureau) 
is issuing this final rule to implement 
provisions of the Dodd-Frank Act 
requiring creditors to establish escrow 
accounts for certain mortgage 

transactions to help ensure that 
consumers set aside funds to pay 
property taxes, and premiums for 
homeowners insurance, and other 
mortgage-related insurance required by 
the creditor. The final rule takes effect 
on June 1, 2013. 

The final rule has three main 
elements: 

• As directed by the Dodd-Frank Act, 
the rule amends existing regulations 
that require creditors to establish and 
maintain escrow accounts for at least 
one year after originating a ‘‘higher- 
priced mortgage loan’’ to require 
generally that the accounts be 
maintained for at least five years. 

• The rule creates an exemption from 
the escrow requirement for small 
creditors that operate predominately in 
rural or underserved areas. Specifically, 
to be eligible for the exemption, a 
creditor must: (1) Make more than half 
of its first-lien mortgages in rural or 
underserved areas; (2) have an asset size 
less than $2 billion; (3) together with its 
affiliates, have originated 500 or fewer 
first-lien mortgages during the 
preceding calendar year; and (4) 
together with its affiliates, not escrow 
for any mortgage it or its affiliates 
currently services, except in limited 
instances. Under the rule, eligible 
creditors need not establish escrow 
accounts for mortgages intended at 
consummation to be held in portfolio, 
but must establish accounts at 
consummation for mortgages that are 
subject to a forward commitment to be 
purchased by an investor that does not 
itself qualify for the exemption. 

• Finally, the rule expands upon an 
existing exemption from escrowing for 
insurance premiums (though not for 
property taxes) for condominium units 
to extend the partial exemption to other 
situations in which an individual 
consumer’s property is covered by a 
master insurance policy. 

II. Background 

A. TILA and Regulation Z 

Congress enacted the Truth in 
Lending Act (TILA), 15 U.S.C. 1601 et 
seq., based on findings that economic 
stability would be enhanced and 
competition among consumer credit 
providers would be strengthened by the 
informed use of credit resulting from 
consumers’ awareness of the cost of 
credit. One of the purposes of TILA is 
to provide meaningful disclosure of 
credit terms to enable consumers to 
compare credit terms available in the 
marketplace more readily and avoid the 
uninformed use of credit. TILA’s 
disclosures differ depending on whether 
credit is an open-end (revolving) plan or 

a closed-end (installment) transaction. 
TILA also contains certain procedural 
and substantive protections for 
consumers. 

With the enactment of the Dodd- 
Frank Act, general rulemaking authority 
under TILA transferred from the Board 
of Governors of the Federal Reserve 
System (Board) to the Bureau on July 21, 
2011. Pursuant to the Dodd-Frank Act 
and TILA, as amended, the Bureau 
published for public comment an 
interim final rule establishing a new 
Regulation Z, 12 CFR part 1026, 
implementing TILA (except with respect 
to persons excluded from coverage by 
section 1029 of the Dodd-Frank Act). 
See 76 FR 79768 (Dec. 22, 2011). This 
rule did not impose any new 
substantive obligations but did make 
technical and conforming changes to 
reflect the transfer of authority and 
certain other changes made by the 
Dodd-Frank Act. The Bureau’s 
Regulation Z took effect on December 
30, 2011. An official commentary 
interprets the requirements of 
Regulation Z. By statute, creditors that 
follow in good faith official 
interpretations contained in the 
commentary are insulated from civil 
liability, criminal penalties, and 
administrative sanction. 

On July 30, 2008, the Board published 
a final rule amending Regulation Z to 
establish new regulatory protections for 
consumers in the residential mortgage 
market pursuant to authority originally 
granted to the Board by the Home 
Ownership and Equity Protection Act of 
1994 (HOEPA). See 73 FR 44522 (July 
30, 2008) (2008 HOEPA Final Rule). 
Among other things, the 2008 HOEPA 
Final Rule defined a class of higher- 
priced mortgage loans that are subject to 
certain protections. A higher-priced 
mortgage loan was established by the 
2008 HOEPA Final Rule as a closed-end 
transaction secured by a consumer’s 
principal dwelling with an annual 
percentage rate that exceeds an ‘‘average 
prime offer rate’’ for a comparable 
transaction by 1.5 or more percentage 
points for transactions secured by a first 
lien, or by 3.5 or more percentage points 
for transactions secured by a 
subordinate lien.1 Under the 2008 
HOEPA Final Rule, such transactions 
are subject to a number of special 
requirements, including that creditors 
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2 For a more in-depth discussion of the mortgage 
market, the financial crisis, and mortgage 
origination generally, see the Bureau’s 2013 ATR 
Final Rule, discussed below in part III.C. 

3 Sections 1011, 1021, and 1061 of title X of the 
Dodd-Frank Act, the ‘‘Consumer Financial 
Protection Act,’’ Public Law 111–203, sections 
1001–1100H, codified at 12 U.S.C. 5491, 5511, 
5581. The Consumer Financial Protection Act is 
substantially codified at 12 U.S.C. 5481–5603. 

4 Credit Forecast 2012, Moody’s Analytics (2012), 
available at: http://www.economy.com/default.asp 
(reflects first-lien mortgage loans) (data service 
accessibly only through paid subscription). 

5 1 Inside Mortg. Fin., The 2012 Mortgage Market 
Statistical Annual 12 (2012). 

6 Credit Forecast 2012; 1 Inside Mortg. Fin., The 
2012 Mortgage Market Statistical Annual 17 (2012). 

assess consumers’ ability to repay such 
transactions before extending credit, 
that creditors establish escrow accounts 
for higher-priced mortgage loans 
secured by a first lien on a principal 
dwelling (with some exceptions), and 
imposes significant restrictions on the 
use of prepayment penalties. 
Specifically with regard to escrows, the 
rule required that creditors establish 
and maintain escrow accounts for 
property taxes and premiums for 
mortgage-related insurance required by 
the creditor for a minimum of one year 
after originating a higher-priced 
mortgage loan secured by a first lien on 
a principal dwelling. The escrow 
requirement was effective on April 1, 
2010, for transactions secured by site- 
built homes, and on October 1, 2010, for 
transactions secured by manufactured 
housing. 

B. The Dodd-Frank Act 
On July 21, 2010, Congress enacted 

the Dodd-Frank Act after a cycle of 
unprecedented expansion and 
contraction in the mortgage market 
sparked the most severe U.S. recession 
since the Great Depression.2 The Dodd- 
Frank Act created the Bureau and 
consolidated various rulemaking and 
supervisory authorities in the new 
agency, including the authority to 
implement HOEPA and TILA.3 At the 
same time, Congress significantly 
amended the statutory requirements 
governing mortgage practices with the 
intent to restrict the practices that 
contributed to the crisis. 

As part of these changes, the Dodd- 
Frank Act enacted several substantive 
requirements designed to address 
questionable practices in the mortgage 
market. Several of these provisions 
expanded upon elements of the 2008 
HOEPA Final Rule. For instance, among 
other provisions, title XIV of the Dodd- 
Frank Act amends TILA to establish 
certain requirements for escrow 
accounts for consumer credit 
transactions secured by a first lien on a 
consumer’s principal dwelling. Sections 
1461 and 1462 of the Dodd-Frank Act 
create new TILA section 129D, 15 U.S.C. 
1639d, which substantially codifies 
Regulation Z’s escrow requirement for 
higher-priced mortgage loans but 
lengthens the period for which escrow 
accounts are required, adjusts the rate 

threshold for determining whether 
escrow accounts are required for ‘‘jumbo 
loans,’’ whose principal amounts exceed 
the maximum eligible for purchase by 
the Federal Home Loan Mortgage 
Corporation (Freddie Mac), and adds 
two disclosure requirements. The new 
section also authorizes the Bureau to 
create an exemption from the escrow 
requirement for transactions originated 
and held in portfolio by creditors that 
operate predominantly in ‘‘rural or 
underserved’’ areas and meet certain 
other prescribed criteria. 

The Dodd-Frank Act also expanded 
upon the 2008 HOEPA Final Rule to 
require that creditors assess all 
consumers’ ability to repay mortgage 
transactions, even if they are not higher- 
priced mortgage loans. Sections 1411 
and 1412 set forth these ability-to-repay 
requirements and provide a 
presumption of compliance for certain 
‘‘qualified mortgages,’’ including certain 
balloon-payment mortgages originated 
and held in portfolio by creditors that 
operate predominantly in ‘‘rural or 
underserved’’ areas and meet certain 
other prescribed criteria. The provisions 
for balloon-payment qualified mortgages 
and for the potential escrow exemption 
are similar but not identical under the 
statute. 

In the spring of 2011, the Board 
issued two proposals to implement the 
escrow and ability-to-repay/qualified 
mortgage provisions. Specifically, on 
March 2, 2011, the Board published a 
proposed rule to implement the 
requirements of sections 1461 and 1462 
of the Dodd-Frank Act. 76 FR 11598 
(Mar. 2, 2011) (the Board’s 2011 
Escrows Proposal). The Board’s 2011 
Escrows Proposal would have amended 
the escrow requirement of Regulation Z, 
by creating an exemption for 
transactions by certain creditors 
operating in rural or underserved areas, 
and by establishing two new disclosure 
requirements relating to escrow 
accounts. The proposal also would have 
adjusted the threshold for ‘‘higher- 
priced mortgage loans’’ based on a 
loan’s ‘‘transaction coverage rate,’’ 
rather than its annual percentage rate 
(APR). This element of the proposal 
grew out of a separate initiative by the 
Board in which it had proposed to 
expand the definition of finance charge 
to include more fees and charges, and 
thus also generally to increase APRs, 
under Regulation Z to make disclosures 
more useful to consumers. Because 
those changes would have caused more 
transactions to exceed the thresholds for 
higher-priced mortgage loans, the Board 
proposed using a ‘‘transaction coverage 
rate’’ metric to keep coverage levels 
relatively constant. See 74 FR 43232 

(Aug. 26, 2009); 75 FR 58539, 58660–61 
(Sept. 24, 2010). 

On May 11, 2011, the Board 
published a proposal 2011 ATR 
Proposal to implement the ability-to- 
repay/qualified mortgage provisions 
added to TILA by the Dodd Frank Act, 
as discussed above. See 76 FR 27390 
(May 11, 2011) (the Board’s 2011 ATR 
Proposal). The Board’s 2011 Escrows 
and 2011 ATR Proposals used similar 
definitions of ‘‘rural’’ and 
‘‘underserved’’ but varied with regard to 
certain other proposed provisions for 
the balloon-payment qualified mortgage 
and escrow exemptions. 

On July 21, 2011, section 1061 of the 
Dodd-Frank Act transferred to the 
Bureau the ‘‘consumer financial 
protection functions’’ previously vested 
in certain other Federal agencies, 
including the Board. On November 23, 
2012, the Bureau published a final rule 
that delays the implementation of 
certain disclosure requirements 
contained in title XIV of the Dodd-Frank 
Act, including those contained in TILA 
section 129D, as added by Dodd-Frank 
Act sections 1461 and 1462. See 77 FR 
70105 (Nov. 23, 2012). Consequently, 
the disclosure portions of the Board’s 
2011 Escrows Proposal will be the 
subject of future rulemaking by the 
Bureau and are not finalized in this rule. 

C. Size and Volume of the Current 
Mortgage Origination Market 

Even with the economic downturn 
and tightening of credit standards, 
approximately $1.28 trillion in mortgage 
loans were originated in 2011.4 In 
exchange for an extension of mortgage 
credit, consumers promise to make 
regular mortgage payments and provide 
their home or real property as collateral. 
The overwhelming majority of 
homebuyers continue to use mortgages 
to finance at least some of the purchase 
price of their property. In 2011, 93 
percent of all home purchases were 
financed with a mortgage credit 
transaction.5 

Consumers may obtain mortgage 
credit to purchase a home, to refinance 
an existing mortgage, to access home 
equity, or to finance home 
improvement. Purchase transactions 
and refinancings together produced 6.3 
million new first-lien mortgage 
originations in 2011.6 The proportion of 
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7 Inside Mortg. Fin., Mortgage Originations by 
Product, Mortgage Market Statistical Annual (2012). 

8 Id. These percentages are based on the dollar 
amounts of the transactions. 

9 Credit Forecast 2012. 

transactions that are for purchases as 
opposed to refinancings varies with the 
interest rate environment and other 
market factors. In 2011, 65 percent of 
the market was refinance transactions 
and 35 percent was purchase 
transactions, by volume.7 Historically 
the distribution has been more even. In 
2000, refinancings accounted for 44 
percent of the market while purchase 
transactions comprised 56 percent; in 
2005, the two products were split 
evenly.8 

With a home equity transaction, a 
homeowner uses his or her equity as 
collateral to secure consumer credit. 
The credit proceeds can be used, for 
example, to pay for home 
improvements. Home equity credit 
transactions and home equity lines of 
credit resulted in an additional 1.3 
million mortgage originations in 2011.9 

The market for higher-priced 
mortgage loans remains significant. Data 
reported under the Home Mortgage 
Disclosure Act (HMDA) show that in 
2011 approximately 332,000 
transactions, including subordinate 
liens, were reportable as higher-priced 
mortgage loans. Of these transactions, 
refinancings accounted for 
approximately 44 percent of the higher- 
priced mortgage loan market, and 90 
percent of the overall higher-priced 
mortgage loan market involved first-lien 
transactions. The median first-lien 
higher-priced mortgage loan was for 
$81,000, while the interquartile range 
(where one quarter of the transactions 
are below, and one quarter of the 
transactions are above) was $47,000 to 
$142,000. 

III. Summary of the Rulemaking 
Process 

A. The Board’s 2011 Escrows Proposal 
The Board’s 2011 Escrows Proposal 

would have made certain amendments 
to Regulation Z’s escrow requirement, in 
accordance with the Dodd-Frank Act. 
First, the Board’s 2011 Escrows Proposal 
would have expanded the minimum 
period for mandatory escrow accounts 
from one to five years, and under certain 
circumstances longer. Second, the 
Board’s 2011 Escrows Proposal would 
have extended the partial exemption for 
certain transactions secured by a 
condominium unit to planned unit 
developments and other, similar 
property types that have governing 
associations that maintain a master 
insurance policy. Third, the Board’s 

2011 Escrows Proposal would have 
created an exemption from the escrow 
requirement for any transaction 
extended by a creditor that makes most 
of its first-lien higher-priced mortgage 
loans in counties designated by the 
Board as ‘‘rural’’ or ‘‘underserved,’’ has 
annual originations (together with 
affiliates) of 100 or fewer first-lien 
mortgage transactions originated and 
retained servicing rights in either the 
current or prior year, and does not 
escrow for any mortgage obligation it 
services. The Board’s 2011 Escrows 
Proposal would have limited the 
definition of ‘‘rural’’ areas to those 
based on the ‘‘urban influence codes’’ 
numbered 7, 10, 11, and 12, maintained 
by the Economic Research Service (ERS) 
of the United States Department of 
Agriculture. Additionally, the Board’s 
2011 Escrows Proposal would also have 
designated a county as ‘‘underserved’’ 
where no more than two creditors 
extend consumer credit secured by a 
first lien on real property or a dwelling 
five or more times in that county during 
either of the two previous calendar 
years. 

The Board’s 2011 Escrows Proposal 
also would have established two new 
disclosure requirements relating to 
escrow accounts. One disclosure would 
have been required to be given three 
business days before consummation of a 
mortgage transaction for which an 
escrow account would have been 
established, explaining what an escrow 
account is, how it works, and the risks 
of not having an escrow account. The 
disclosure would also have contained 
the estimated amount of the first year’s 
disbursements, the amount to be paid at 
consummation to fund the escrow 
account initially, the amount of the 
consumer’s regular mortgage payments 
to be paid into the escrow account, as 
well as a statement that the amount of 
the regular escrow payment could 
change in the future. 

In addition, the Board’s 2011 Escrows 
Proposal would have created a second 
disclosure to be given for mortgage 
transactions where an escrow account 
would not be established or when an 
escrow account on an existing mortgage 
obligation was to be cancelled. This 
disclosure would have explained what 
an escrow account is, how it works, the 
risk of not having an escrow account, as 
well as the potential consequences of 
failing to pay home-related costs such as 
taxes and insurance in the absence of an 
escrow account. Further, it would have 
stated why there would be no escrow 
account or why it was being cancelled, 
as applicable, the amount of any fee 
imposed for not having an escrow 
account, and how the consumer could 

request that an escrow account be 
established or left in place, along with 
any deadline for such requests. The 
Board’s 2011 Escrows Proposal would 
have required that this disclosure be 
delivered at least three business days 
before consummation or cancellation of 
the existing escrow account, as 
applicable. 

B. Overview of Comments Received 
The Bureau reviewed the 

approximately 70 comment letters 
submitted to the Board and in one case 
directly to the Bureau concerning the 
Board’s 2011 Escrows Proposal. These 
comments came from mortgage 
creditors, banks, savings associations, 
credit unions, industry trade groups, 
Federal agencies and officials, 
individual consumers, and consumer 
advocates. In addition to this overview, 
comments received are discussed in 
more detail, where applicable, in part V 
below. 

Commenters generally supported the 
Board’s effort to implement the new 
Dodd-Frank Act escrow requirements. 
However, industry commenters 
expressed concerns about the costs of 
implementation, particularly with 
respect to the proposed disclosure 
requirements. In addition, several 
industry commenters recommended that 
the proposed exemptions from the 
escrow requirement for higher-priced 
mortgage loans be broadened to include: 
(1) Transactions a creditor holds in 
portfolio; (2) transactions made by 
community banks and local credit 
unions; (3) transactions made in broader 
areas than the Board’s proposed 
definitions of ‘‘rural’’ and 
‘‘underserved’’; and (4) transactions for 
certain chattel dwellings, including 
manufactured homes, trailers, and 
house boats. 

In contrast, consumer advocates were 
concerned that certain provisions could 
allow creditors to skirt the proposed 
rule. Consumer advocates suggested a 
narrower exemption than the one 
proposed by the Board to ensure that 
higher-priced mortgage loans made in 
well-served rural areas would be subject 
to the escrow requirement. 

C. Other Rulemakings 
In addition to this final rule, the 

Bureau is adopting several other final 
rules and issuing one proposal, all 
relating to mortgage credit to implement 
requirements of title XIV of the Dodd- 
Frank Act. The Bureau is also issuing a 
final rule jointly with other Federal 
agencies to implement requirements for 
mortgage appraisals in title XIV. Each of 
the final rules follows a proposal issued 
in 2011 by the Board or in 2012 by the 
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10 76 FR 27390 (May 11, 2011). 
11 77 FR 49090 (Aug. 15,2012). 

12 77 FR 57200 (Sept. 17, 2012) (RESPA); 77 FR 
57318 (Sept. 17, 2012) (TILA). 

13 77 FR 55272 (Sept. 7, 2012). 

14 Specifically, the Board of Governors of the 
Federal Reserve System, the Office of the 
Comptroller of the Currency, the Federal Deposit 
Insurance Corporation, the National Credit Union 
Administration, and the Federal Housing Finance 
Agency. 

15 77 FR 54722 (Sept. 5, 2012). 
16 77 FR 50390 (Aug. 21, 2012). 
17 77 FR 51116 (Aug. 23, 2012). 

Bureau alone or jointly with other 
Federal agencies. Collectively, these 
proposed and final rules are referred to 
as the Title XIV Rulemakings. 

• Ability to Repay: The Bureau is 
finalizing a rule, following a May 2011 
proposal issued by the Board (the 
Board’s 2011 ATR Proposal),10 to 
implement provisions of the Dodd- 
Frank Act (1) requiring creditors to 
determine that a consumer has a 
reasonable ability to repay covered 
transactions and establishing standards 
for compliance, such as by making a 
‘‘qualified mortgage,’’ and (2) 
establishing certain limitations on 
prepayment penalties, pursuant to TILA 
section 129C as established by Dodd- 
Frank Act sections 1411, 1412, and 
1414. 15 U.S.C. 1639c. The Bureau’s 
final rule is referred to as the 2013 ATR 
Final Rule. Simultaneously with the 
2013 ATR Final Rule, the Bureau is 
issuing a proposal to amend the final 
rule implementing the ability-to-repay 
requirements, including by the addition 
of exemptions for certain nonprofit 
creditors and certain homeownership 
stabilization programs and a definition 
of a ‘‘qualified mortgage’’ for certain 
mortgages made and held in portfolio by 
small creditors (the 2013 ATR 
Concurrent Proposal). The Bureau 
expects to act on the 2013 ATR 
Concurrent Proposal on an expedited 
basis, so that any exceptions or 
adjustments to the 2013 ATR Final Rule 
can take effect simultaneously with that 
rule. 

• HOEPA: Following its July 2012 
proposal (the 2012 HOEPA Proposal),11 
the Bureau is issuing a final rule to 
implement Dodd-Frank Act 
requirements expanding protections for 
‘‘high-cost mortgages’’ under the 
Homeownership and Equity Protection 
Act (HOEPA), pursuant to TILA sections 
103(bb) and 129, as amended by Dodd- 
Frank Act sections 1431 through 1433. 
15 U.S.C. 1602(bb) and 1639. The 
Bureau also is finalizing rules to 
implement certain title XIV 
requirements concerning 
homeownership counseling, including a 
requirement that lenders provide lists of 
homeownership counselors to 
applicants for federally related mortgage 
loans, pursuant to RESPA section 5(c), 
as amended by Dodd-Frank Act section 
1450. 12 U.S.C. 2604(c). The Bureau’s 
final rule is referred to as the 2013 
HOEPA Final Rule. 

• Servicing: Following its August 
2012 proposals (the 2012 RESPA 
Servicing Proposal and 2012 TILA 

Servicing Proposal),12 the Bureau is 
adopting final rules to implement Dodd- 
Frank Act requirements regarding force- 
placed insurance, error resolution, 
information requests, and payment 
crediting, as well as requirements for 
mortgage loan periodic statements and 
adjustable-rate mortgage reset 
disclosures, pursuant to section 6 of 
RESPA and sections 128, 128A, 129F, 
and 129G of TILA, as amended or 
established by Dodd-Frank Act sections 
1418, 1420, 1463, and 1464. 12 U.S.C. 
2605; 15 U.S.C. 1638, 1638a, 1639f, and 
1639g. The Bureau also is finalizing 
rules on early intervention for troubled 
and delinquent borrowers, and loss 
mitigation procedures, pursuant to the 
Bureau’s authority under section 6 of 
RESPA, as amended by Dodd-Frank Act 
section 1463, to establish obligations for 
mortgage servicers that it finds to be 
appropriate to carry out the consumer 
protection purposes of RESPA, and its 
authority under section 19(a) of RESPA 
to prescribe rules necessary to achieve 
the purposes of RESPA. The Bureau’s 
final rule under RESPA with respect to 
mortgage servicing also establishes 
requirements for general servicing 
standards policies and procedures and 
continuity of contact pursuant to its 
authority under section 19(a) of RESPA. 
The Bureau’s final rules are referred to 
as the 2013 RESPA Servicing Final Rule 
and the 2013 TILA Servicing Final Rule, 
respectively. 

• Loan Originator Compensation: 
Following its August 2012 proposal (the 
2012 Loan Originator Proposal),13 the 
Bureau is issuing a final rule to 
implement provisions of the Dodd- 
Frank Act requiring certain creditors 
and loan originators to meet certain 
duties of care, including qualification 
requirements; requiring the 
establishment of certain compliance 
procedures by depository institutions; 
prohibiting loan originators, creditors, 
and the affiliates of both from receiving 
compensation in various forms 
(including based on the terms of the 
transaction) and from sources other than 
the consumer, with specified 
exceptions; and establishing restrictions 
on mandatory arbitration and financing 
of single premium credit insurance, 
pursuant to TILA sections 129B and 
129C as established by Dodd-Frank Act 
sections 1402, 1403, and 1414(a). 15 
U.S.C. 1639b, 1639c. The Bureau’s final 
rule is referred to as the 2013 Loan 
Originator Final Rule. 

• Appraisals: The Bureau, jointly 
with other Federal agencies,14 is issuing 
a final rule implementing Dodd-Frank 
Act requirements concerning appraisals 
for higher-risk mortgages, pursuant to 
TILA section 129H as established by 
Dodd-Frank Act section 1471. 15 U.S.C. 
1639h. This rule follows the agencies’ 
August 2012 joint proposal (the 2012 
Interagency Appraisals Proposal).15 The 
agencies’ joint final rule is referred to as 
the 2013 Interagency Appraisals Final 
Rule. In addition, following its August 
2012 proposal (the 2012 ECOA 
Appraisals Proposal),16 the Bureau is 
issuing a final rule to implement 
provisions of the Dodd-Frank Act 
requiring that creditors provide 
applicants with a free copy of written 
appraisals and valuations developed in 
connection with applications for 
transactions secured by a first lien on a 
dwelling, pursuant to section 701(e) of 
the Equal Credit Opportunity Act 
(ECOA) as amended by Dodd-Frank Act 
section 1474. 15 U.S.C. 1691(e). The 
Bureau’s final rule is referred to as the 
2013 ECOA Appraisals Final Rule. 

The Bureau is not at this time 
finalizing proposals concerning various 
disclosure requirements that were 
added by title XIV of the Dodd-Frank 
Act, integration of mortgage disclosures 
under TILA and RESPA, or a simpler, 
more inclusive definition of the finance 
charge for purposes of disclosures for 
closed-end mortgage transactions under 
Regulation Z. The Bureau expects to 
finalize these proposals and to consider 
whether to adjust regulatory thresholds 
under the Title XIV Rulemakings in 
connection with any change in the 
calculation of the finance charge later in 
2013, after it has completed quantitative 
testing, and any additional qualitative 
testing deemed appropriate, of the forms 
that it proposed in July 2012 to combine 
TILA mortgage disclosures with the 
good faith estimate (RESPA GFE) and 
settlement statement (RESPA settlement 
statement) required under the Real 
Estate Settlement Procedures Act 
(RESPA), pursuant to Dodd-Frank Act 
section 1032(f) and sections 4(a) of 
RESPA and 105(b) of TILA, as amended 
by Dodd-Frank Act sections 1098 and 
1100A, respectively (the 2012 TILA– 
RESPA Proposal).17 Accordingly, the 
Bureau already has issued a final rule 
delaying implementation of various 
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18 77 FR 70105 (Nov. 23, 2012). 
19 Of the several final rules being adopted under 

the Title XIV Rulemakings, six entail amendments 
to Regulation Z, with the only exceptions being the 
2013 RESPA Servicing Final Rule (Regulation X) 
and the 2013 ECOA Appraisals Final Rule 
(Regulation B); the 2013 HOEPA Final Rule also 
amends Regulation X, in addition to Regulation Z. 
The six Regulation Z final rules involve numerous 
instances of intersecting provisions, either by cross- 
references to each other’s provisions or by adopting 
parallel provisions. Thus, adopting some of those 
amendments without also adopting certain other, 
closely related provisions would create significant 
technical issues, e.g., new provisions containing 
cross-references to other provisions that do not yet 
exist, which could undermine the ability of 
creditors and other parties subject to the rules to 
understand their obligations and implement 

appropriate systems changes in an integrated and 
efficient manner. 

affected title XIV disclosure 
provisions.18 The Bureau’s approaches 
to coordinating the implementation of 
the Title XIV Rulemakings and to the 
finance charge proposal are discussed in 
turn below. 

Coordinated Implementation of Title 
XIV Rulemakings 

As noted in all of its foregoing 
proposals, the Bureau regards each of 
the Title XIV Rulemakings as 
components of a single, comprehensive 
undertaking; each of them affecting 
aspects of the mortgage industry and its 
regulation. Many of these rules intersect 
with one or more of the others. 
Accordingly, as noted in its proposals, 
the Bureau is coordinating carefully the 
Title XIV Rulemakings, both in terms of 
their interrelated substantive provisions 
and, in recognition thereof, particularly 
with respect to their effective dates. The 
Dodd-Frank Act requirements to be 
implemented by the Title XIV 
Rulemakings generally will take effect 
on January 21, 2013, unless final rules 
implementing those requirements are 
issued on or before that date and 
provide for a different effective date. See 
Dodd-Frank Act section 1400(c), 15 
U.S.C. 1601 note. In addition, some of 
the Title XIV Rulemakings are to take 
effect no later than one year after they 
are issued. Id. 

The comments on the appropriate 
implementation date for this final rule 
are discussed in detail below in part VI 
of this notice. In general, however, 
consumer advocates requested that the 
Bureau put the protections in the Title 
XIV Rulemakings into effect as soon as 
practicable. In contrast, the Bureau 
received some industry comments 
indicating that implementing so many 
new requirements at the same time 
would create a significant cumulative 
burden for creditors. In addition, many 
commenters also acknowledged the 
advantages of implementing multiple 
revisions to the regulations in a 
coordinated fashion.19 Thus, a tension 

exists between coordinating the 
adoption of the Title XIV Rulemakings 
and facilitating industry’s 
implementation of such a large set of 
new requirements. Some have suggested 
that the Bureau resolve this tension by 
adopting a sequenced implementation, 
while others have requested that the 
Bureau simply provide a longer 
implementation period for all of the 
final rules. 

The Bureau recognizes that many of 
the new provisions will require 
creditors to make changes to automated 
systems and, further, that most 
administrators of large systems are 
reluctant to make too many changes to 
their systems at once. At the same time, 
however, the Bureau notes that the 
Dodd-Frank Act established virtually all 
of these changes to institutions’ 
compliance responsibilities, and 
contemplated that they be implemented 
in a relatively short period of time. And, 
as already noted, the extent of 
interaction among many of the Title XIV 
Rulemakings necessitates that many of 
their provisions take effect together. 
Finally, notwithstanding commenters’ 
expressed concerns for cumulative 
burden, the Bureau expects that 
creditors actually may realize some 
efficiencies from adapting their systems 
for compliance with multiple new, 
closely related requirements at once, 
especially if given sufficient overall 
time to do so. 

Accordingly, the Bureau is requiring 
that, as a general matter, creditors and 
other affected persons begin complying 
with the final rules on January 10, 2014. 
As noted above, section 1400(c) of the 
Dodd-Frank Act requires that some 
provisions of the Title XIV Rulemakings 
take effect no later than one year after 
the Bureau issues them. Accordingly, 
the Bureau is establishing January 10, 
2014, one year after issuance of the 
Bureau’s 2013 ATR, Escrows, and 
HOEPA Final Rules (i.e., the earliest of 
the title XIV final rules), as the baseline 
effective date for most of the Title XIV 
Rulemakings. The Bureau believes that, 
on balance, this approach will facilitate 
the implementation of the rules’ 
provisions, while also affording 
creditors sufficient time to implement 
the more complex or resource-intensive 
new requirements. 

The Bureau has identified certain 
rulemakings or selected aspects thereof, 
however, that do not present significant 
implementation burdens for industry. 
Accordingly, the Bureau is setting 
earlier effective dates for those final 
rules or certain aspects thereof, as 

applicable. Those effective dates are set 
forth and explained in the Federal 
Register notices for those final rules. 

More Inclusive Finance Charge Proposal 
As noted above, the Bureau proposed 

in the 2012 TILA–RESPA Proposal to 
make the definition of finance charge 
more inclusive, thus rendering the 
finance charge and annual percentage 
rate a more useful tool for consumers to 
compare the cost of credit across 
different alternatives. 77 FR 51116, 
51143 (Aug. 23, 2012). Because the new 
definition would include additional 
costs that are not currently counted, it 
would cause the finance charges and 
APRs on many affected transactions to 
increase. This in turn could cause more 
such transactions to become subject to 
various compliance regimes under 
Regulation Z. Specifically, the finance 
charge is central to the calculation of a 
transaction’s ‘‘points and fees,’’ which 
in turn has been (and remains) a 
coverage threshold for the special 
protections afforded ‘‘high-cost 
mortgages’’ under HOEPA. Points and 
fees also will be subject to a 3-percent 
limit for purposes of determining 
whether a transaction is a ‘‘qualified 
mortgage’’ under the 2013 ATR Final 
Rule. Meanwhile, the APR serves as a 
coverage threshold for HOEPA 
protections as well as for certain 
protections afforded ‘‘higher-priced 
mortgage loans’’ under § 1026.35, 
including the mandatory escrow 
account requirements being amended by 
this final rule. Finally, because the 2013 
Interagency Appraisals Final Rule uses 
the same APR-based coverage test as is 
used for identifying higher-priced 
mortgage loans, the APR affects that 
rulemaking as well. Thus, the proposed 
more inclusive finance charge would 
have had the indirect effect of 
increasing coverage under HOEPA and 
the escrow and appraisal requirements 
for higher-priced mortgage loans, as 
well as decreasing the number of 
transactions that may be qualified 
mortgages—even holding actual loan 
terms constant—simply because of the 
increase in calculated finance charges, 
and consequently APRs, for closed-end 
mortgage transactions generally. 

As noted above, these expanded 
coverage consequences were not the 
intent of the more inclusive finance 
charge proposal. Accordingly, as 
discussed more extensively in the 
Escrows Proposal, the HOEPA Proposal, 
the ATR Proposal, and the Interagency 
Appraisals Proposal, the Board and 
subsequently the Bureau (and other 
agencies) sought comment on certain 
adjustments to the affected regulatory 
thresholds to counteract this 
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20 These notices extended the comment period on 
the more inclusive finance charge and 
corresponding regulatory threshold adjustments 
under the 2012 TILA–RESPA and HOEPA 
Proposals. It did not change any other aspect of 
either proposal. 

21 12 U.S.C. 5581(a)(1). 
22 See Dodd-Frank Act section 1002(14), 12 U.S.C. 

5481(14) (defining ‘‘Federal consumer financial 
law’’ to include the ‘‘enumerated consumer laws’’ 
and the provisions of title X of the Dodd-Frank Act); 
Dodd-Frank Act section 1002(12), 12 U.S.C. 
5481(12) (defining ‘‘enumerated consumer laws’’ to 
include TILA). 

unintended effect. First, the Board and 
then the Bureau proposed to adopt a 
‘‘transaction coverage rate’’ for use as 
the metric to determine coverage of 
these regimes in place of the APR. The 
transaction coverage rate would have 
been calculated solely for coverage 
determination purposes and would not 
have been disclosed to consumers, who 
still would have received only a 
disclosure of the expanded APR. The 
transaction coverage rate calculation 
would exclude from the prepaid finance 
charge all costs otherwise included for 
purposes of the APR calculation except 
charges retained by the creditor, any 
mortgage broker, or any affiliate of 
either. Similarly, the Board and Bureau 
proposed to reverse the effects of the 
more inclusive finance charge on the 
calculation of points and fees; the points 
and fees figure is calculated only as a 
HOEPA and qualified mortgage coverage 
metric and is not disclosed to 
consumers. The Bureau also sought 
comment on other potential mitigation 
measures, such as adjusting the numeric 
thresholds for particular compliance 
regimes to account for the general shift 
in affected transactions’ APRs. 

The Bureau’s 2012 TILA–RESPA 
Proposal sought comment on whether to 
finalize the more inclusive finance 
charge proposal in conjunction with the 
Title XIV Rulemakings or with the rest 
of the TILA–RESPA Proposal 
concerning the integration of mortgage 
disclosure forms. See 77 FR 51116, 
51125 (Aug. 23, 2012). Upon additional 
consideration and review of comments 
received, the Bureau decided to defer a 
decision whether to adopt the more 
inclusive finance charge proposal and 
any related adjustments to regulatory 
thresholds until it later finalizes the 
TILA–RESPA Proposal. See 77 FR 54843 
(Sept. 6, 2012); 77 FR 54844 (Sept. 6, 
2012).20 Accordingly, this final rule as 
well as the 2013 HOEPA, ATR, and 
Interagency Appraisals Final Rules all 
are deferring any action on their 
respective proposed adjustments to 
regulatory thresholds. 

IV. Legal Authority 
The Bureau is issuing this final rule 

on January 10, 2013, in accordance with 
12 CFR 1074.1, pursuant to its authority 
under TILA and the Dodd-Frank Act. 
See TILA section 105(a), 15 U.S.C. 
1604(a). On July 21, 2011, section 1061 
of the Dodd-Frank Act transferred to the 
Bureau the ‘‘consumer financial 

protection functions’’ previously vested 
in certain other Federal agencies, 
including the Board. The term 
‘‘consumer financial protection 
function’’ is defined to include ‘‘all 
authority to prescribe rules or issue 
orders or guidelines pursuant to any 
Federal consumer financial law, 
including performing appropriate 
functions to promulgate and review 
such rules, orders, and guidelines.’’ 21 
TILA is defined as a Federal consumer 
financial law. 22 Accordingly, the 
Bureau has general authority to issue 
regulations pursuant to TILA. 

A. Escrow Provisions Under the Dodd- 
Frank Act 

As discussed above, the Dodd-Frank 
Act amended TILA to mandate escrow 
accounts for certain consumer credit 
transactions secured by a first lien on a 
consumer’s principal dwelling. Sections 
1461 and 1462 of the Dodd-Frank Act 
create new TILA section 129D, which 
establishes a minimum period for which 
escrows must be held for higher-priced 
mortgage loans, creates a rate threshold 
for determining whether escrow 
accounts are required for ‘‘jumbo 
loans,’’ whose principal amounts exceed 
the maximum eligible for purchase by 
Freddie Mac, and adds two disclosure 
requirements concerning escrow 
accounts. The Dodd-Frank Act further 
provides that the Bureau may exempt 
certain creditors from the escrow 
requirement by regulation. See TILA 
section 129D(c), 15 U.S.C. 1639(c). In 
addition, the Dodd-Frank Act provides 
the Bureau with authority to prescribe 
regulations that revise, add to, or 
subtract from the criteria that describe 
when an escrow account is required 
upon a finding that such regulations are 
in the interest of the consumers and in 
the public interest. See 15 U.S.C. 1639d 
note. 

B. Other Rulemaking and Exception 
Authorities 

This final rule also relies on other 
rulemaking and exception authorities 
specifically granted to the Bureau by 
TILA and the Dodd-Frank Act, 
including the authorities discussed 
below. 

TILA Section 105(a) 

As amended by the Dodd-Frank Act, 
TILA section 105(a), 15 U.S.C. 1604(a), 

directs the Bureau to prescribe 
regulations to carry out the purposes of 
TILA, and provides that such 
regulations may contain additional 
requirements, classifications, 
differentiations, or other provisions and 
may provide for such adjustments and 
exceptions for all or any class of 
transactions that the Bureau judges are 
necessary or proper to effectuate the 
purposes of TILA, to prevent 
circumvention or evasion thereof, or to 
facilitate compliance therewith. A 
purpose of TILA is ‘‘ * * * to assure a 
meaningful disclosure of credit terms so 
that the consumer will be able to 
compare more readily the various credit 
terms available to him and avoid the 
uninformed use of credit* * * .’’ TILA 
section 102(a), 15 U.S.C. 1601(a). This 
stated purpose is informed by 
Congress’s finding that ‘‘* * * 
economic stabilization would be 
enhanced and the competition among 
the various financial institutions and 
other firms engaged in the extension of 
consumer credit would be strengthened 
by the informed use of credit.’’ Id. Thus, 
strengthened competition among 
financial institutions is a goal of TILA, 
achieved through the effectuation of 
TILA’s purposes. 

Historically, TILA section 105(a) has 
served as a broad source of authority for 
rules that promote the informed use of 
credit through required disclosures and 
substantive regulation of certain 
practices. However, Dodd-Frank Act 
section 1100A clarified the Bureau’s 
section 105(a) authority by amending 
that section to provide express authority 
to prescribe regulations that contain 
‘‘additional requirements’’ that the 
Bureau finds are necessary or proper to 
effectuate the purposes of TILA, to 
prevent circumvention or evasion 
thereof, or to facilitate compliance 
therewith. This amendment clarified the 
Bureau’s authority under TILA section 
105(a) to prescribe requirements beyond 
those specifically listed in the statute 
that meet the standards outlined in 
section 105(a), which include 
effectuating all of TILA’s purposes. 
Therefore, the Bureau believes that its 
authority under TILA section 105(a) to 
make exceptions, adjustments, and 
additional provisions that the Bureau 
finds are necessary or proper to 
effectuate the purposes of TILA applies 
with respect to the purpose of section 
129D. That purpose is to ensure that 
consumers understand and appreciate 
the full cost of home ownership. The 
purpose of TILA section 129D is also 
informed by the findings articulated in 
section 129B(a) that economic 
stabilization would be enhanced by the 
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23 See Dodd-Frank Act section 1002(14), 12 U.S.C. 
5481(14) (defining ‘‘Federal consumer financial 
law’’ to include the ‘‘enumerated consumer laws’’ 
and the provisions of title X of the Dodd-Frank Act); 
Dodd-Frank Act section 1002(12), 12 U.S.C. 
5481(12) (defining ‘‘enumerated consumer laws’’ to 
include TILA). 

24 This section-by-section analysis discusses the 
Board’s 2011 Escrows Proposal by reference to the 
Board’s Regulation Z, 12 CFR part 226, which the 
Board proposed to amend, and discusses this final 
rule by reference to the Bureau’s Regulation Z, 12 
CFR part 1026, which this final rule amends. 

protection, limitation, and regulation of 
the terms of residential mortgage credit 
and the practices related to such credit, 
while ensuring that responsible and 
affordable mortgage credit remains 
available to consumers. See 15 U.S.C. 
1639b(a). 

As discussed in the section-by-section 
analysis below, the Bureau is issuing 
regulations to carry out TILA’s 
purposes, including such additional 
requirements, adjustments, and 
exceptions as, in the Bureau’s judgment, 
are necessary and proper to carry out 
the purposes of TILA, prevent 
circumvention or evasion thereof, or to 
facilitate compliance therewith. In 
developing these aspects of the final 
rule pursuant to its authority under 
TILA section 105(a), the Bureau has 
considered the purposes of TILA, 
including the purposes of TILA section 
129D, and the findings of TILA, 
including strengthening competition 
among financial institutions and 
promoting economic stabilization, and 
the findings of TILA section 129B(a)(1) 
that economic stabilization would be 
enhanced by the protection, limitation, 
and regulation of the terms of 
residential mortgage credit and the 
practices related to such credit, while 
ensuring that responsible, affordable 
mortgage credit remains available to 
consumers. 

Dodd-Frank Act Section 1022(b) 
Section 1022(b)(1) of the Dodd-Frank 

Act authorizes the Bureau to prescribe 
rules ‘‘as may be necessary or 
appropriate to enable the Bureau to 
administer and carry out the purposes 
and objectives of the Federal consumer 
financial laws, and to prevent evasions 
thereof[.]’’ 12 U.S.C. 5512(b)(1). TILA 
and title X of the Dodd-Frank Act are 
Federal consumer financial laws.23 
Accordingly, in adopting this final rule, 
the Bureau is exercising its authority 
under Dodd-Frank Act section 1022(b) 
to prescribe rules that carry out the 
purposes and objectives of TILA and 
title X of the Dodd-Frank Act and 
prevent evasion of those laws. 

V. Section-by-Section Analysis 

Section 1026.19 Certain Mortgage and 
Variable-Rate Transactions 

In the 2011 Escrows Proposal, the 
Board proposed a new § 226.19(f) to 
implement the account disclosure 
requirements of TILA section 129D, as 

enacted by Sections 1461 and 1462 of 
the Dodd- Frank Act. Proposed 
§ 226.19(f) 24 would have required 
disclosures for the establishment or 
non-establishment of an escrow account 
in connection with consummation of a 
transaction secured by a first lien, but 
not a subordinate lien. As discussed 
above, on November 23, 2012, the 
Bureau published in the Federal 
Register a rule that delays the 
implementation of certain disclosure 
requirements contained in title XIV of 
the Dodd-Frank Act, including those 
contained in sections 1461 and 1462. 
See 77 FR 70105 (Nov. 23, 2012). 
Consequently, the Bureau will not be 
adopting a new § 1026.19(f) in this rule. 

Section 1026.20 Subsequent 
Disclosure Requirements 

In the 2011 Escrows Proposal, the 
Board proposed a new § 226.20(d) to 
implement the disclosure requirements 
of TILA sections 129D(j)(1)(B) and 
129D(j)(2), as enacted by section 1462 of 
the Dodd-Frank Act. TILA section 
129D(j)(1)(B) requires a creditor or 
servicer to provide the disclosures set 
forth in TILA section 129D(j)(2) when a 
consumer requests closure of an escrow 
account that was established in 
connection with a transaction secured 
by real property. Proposed § 226.20(d) 
would have directed the creditor or 
servicer to disclose the information 
about escrow accounts in accordance 
with certain format and timing 
requirements. As previously noted, the 
Bureau has delayed the implementation 
of certain disclosure requirements 
contained in title XIV of the Dodd-Frank 
Act, including those contained in 
sections 1461 and 1462. See 77 FR 
70105 (Nov. 23, 2012). Consequently, 
the Bureau will not be adopting a new 
§ 1026.20(d) in this rule. 

Section 1026.34 Prohibited Acts or 
Practices in Connection With High-Cost 
Mortgages 

34(a) Prohibited Acts or Practices for 
High-Cost Mortgages 34(a)(4)(i) 
Mortgage-Related Obligations 

In the 2011 Escrows Proposal, the 
Board proposed amendments to the 
definition of mortgage-related 
obligations in § 226.34(a)(4)(i) and 
comment 34(a)(4)(i)–1, which contained 
cross-references to the definition of 
mortgage-related insurance in 
§ 226.35(b)(3)(i). Because the Board 

proposed removing and reserving 
§ 226.35(b)(3)(i) and preserving the 
substance of that provision in the 
proposed new § 226.45(b)(1), the Board 
made conforming amendments to 
§ 226.34(a)(4)(i) and staff comment 
34(a)(4)(i))–1 to reflect the new cross- 
reference. Section 1026.34(a)(4)(i) and 
staff comment 34(a)(4)(i)–1 are being 
amended under the 2013 HOEPA Final 
Rule to remove the cross-reference to 
§ 1026.35(b)(3)(i). Consequently, the 
Bureau will not be adopting conforming 
amendments in this rule. 

Section 1026.35 Requirements for 
Higher-Priced Mortgage Loans 

35(a) Definitions 

35(a)(1) 
As noted above, the Dodd-Frank Act 

substantially codified the Board’s 
escrow requirement for higher-priced 
mortgage loans, but with certain 
differences. One of those differences is 
the higher threshold above the average 
prime offer rate established by the 
Dodd-Frank Act for determining when 
escrow accounts are required for 
transactions that exceed the maximum 
principal balance eligible for sale to 
Freddie Mac (‘‘jumbo’’ transactions). In 
general, the coverage thresholds are 1.5 
percentage points above the average 
prime offer rate for first-lien 
transactions and 3.5 percentage points 
above the average prime offer rate for 
subordinate-lien transactions. Under 
section 1461 of the Dodd-Frank Act, 
however, Congress established a new 
threshold of 2.5 percentage points above 
the average prime offer rate for ‘‘jumbo’’ 
transactions. Under an interim final rule 
published concurrently with the Board’s 
2011 Escrows Proposal, the Board 
implemented this special coverage test 
for ‘‘jumbo’’ transactions by amending 
its existing escrow requirement for 
higher-priced mortgage loans in 
§ 226.35(b)(3). See 76 FR 11319 (Mar. 2, 
2011) (the Board’s 2011 ‘‘Jumbo’’ Final 
Rule). 

Under the Board’s 2011 Escrows 
Proposal, proposed § 226.45(a)(1) would 
have provided that a higher-priced 
mortgage loan is a consumer credit 
transaction secured by the consumer’s 
principal dwelling that exceeds the 
applicable pricing threshold as of the 
date the transaction’s rate is set. The 
Board’s proposed § 226.45(a)(1) 
incorporated the special, separate 
coverage threshold for ‘‘jumbo’’ 
transactions, as provided by the Dodd- 
Frank Act. In addition, as discussed 
above, the Board’s proposed 
§ 226.45(a)(1) would have based 
‘‘higher-priced mortgage loan’’ status on 
a comparison of the transaction’s 
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25 The Bureau may prescribe rules that revise, add 
to, or subtract from the criteria of section 129D(b) 
of TILA if the Bureau determines that such rules are 
in the interest of consumers and the public interest. 
See 15 U.S.C. 1639d note. These exceptions are also 
justified by section 105(a) of TILA which provides 
that the Bureau in its regulations to carry out the 
purposes of TILA may provide for such adjustments 
and exceptions for all or any class of transactions 
that the Bureau judges are necessary or proper to 
effectuate the purposes of TILA, to prevent 
circumvention or evasion thereof, or to facilitate 
compliance therewith. See 15 U.S.C. 1604(a). 

26 The Bureau notes that open-end credit 
transactions are excluded from section 129D(a) of 
TILA under Dodd-Frank Act section 1461. See 15 
U.S.C. 1639d. 

27 Reverse mortgages are also excluded from 
section 129D(a) of TILA under Dodd-Frank Act 
section 1461. See 15 U.S.C. 1639d. 

28 See, e.g., Consumer Financial Protection 
Bureau, Reverse Mortgages: Report to Congress 
(June 28, 2012) available at: http:// 
files.consumerfinance.gov/a/assets/documents/ 
201206_cfpb_Reverse_Mortgage_Report.pdf. 

‘‘transaction coverage rate,’’ rather than 
its APR, to the average prime offer rate. 

A few commenters suggested that the 
proposed thresholds should be 
reconsidered. However, the Bureau 
believes the current thresholds capture 
the expansion intended by Congress and 
is therefore generally adopting proposed 
§ 226.45(a)(1) as § 1026.35(a)(1). As 
discussed above, however, the Bureau is 
suspending consideration of the 
transaction coverage rate until it 
considers the proposed expansion of the 
definition of finance charge in 
connection with the TILA–RESPA Final 
Rule. Accordingly, the final rule 
continues to base the definition of 
higher-priced mortgage loans on a 
comparison of the transaction’s APR to 
the average prime offer rate. The Bureau 
will consider comments received 
concerning the transaction coverage rate 
proposal in connection with the TILA– 
RESPA Final Rule. Comment 35(a)(1)–1 
clarifies how to determine if a 
transaction is a higher-priced mortgage 
loan by comparing the annual 
percentage rate to the average prime 
offer rate. Comment 35(a)(1)–2 clarifies 
when the comparison between the 
annual percentage rate and the average 
prime offer rate should occur. Comment 
35(a)(1)–3 clarifies how to determine 
whether a transaction is a higher-priced 
mortgage loan when the principal 
balance exceeds the limit in effect as of 
the date the transaction’s rate is set for 
the maximum principal obligation 
eligible for purchase by Freddie Mac. 

35(a)(2) 

The Bureau is not altering current 
§ 1026.35(a)(2), which defines the 
‘‘average prime offer rate’’ as the annual 
percentage rate derived from average 
interest rates, points, and other 
transaction pricing terms currently 
offered to consumers by a representative 
sample of creditors for mortgage 
transactions that have low-risk pricing 
characteristics. The Bureau is, however, 
adding comment 35(a)(2)–3 to clarify 
that the average prime offer rate in 
§ 1026.35 has the same meaning as in 
Regulation C, 12 CFR part 1003. See 12 
CFR 1003.4(a)(12)(ii). 

35(b) Escrow Accounts 

35(b)(1) 

As amended by the Dodd-Frank Act, 
TILA section 129D(a) contains the 
general requirement that an escrow 
account be established for any consumer 
credit transaction secured by a first lien 
on a consumer’s principal dwelling. 
TILA section 129D(b), however, restricts 
that general requirement to four 
specified circumstances: (1) Where an 

escrow account is required by Federal or 
State law; (2) where the transaction is 
made, guaranteed, or insured by a State 
or Federal agency; (3) where the 
transaction’s annual percentage rate 
exceeds the average prime offer rate by 
prescribed amounts; and (4) where an 
escrow account is ‘‘required pursuant to 
regulation.’’ 

The Board’s proposed § 226.45(b)(1) 
implemented only the third of the four 
circumstances, pursuant to TILA section 
129D(b)(3), because the other three 
either are self-effectuating or are 
effectuated by other agencies’ 
regulations. Nonetheless, the Bureau 
recognizes that those other three 
provisions may have implications for 
existing State and Federal credit 
programs, under which the applicable 
agencies may need to revise their own 
underlying guidelines to accommodate 
or otherwise reflect the statutory 
changes. Moreover, the Board’s 
proposed § 226.45(b)(1) would have 
stated that, for purposes of § 226.45(b), 
‘‘escrow account’’ has the same meaning 
as under Regulation X. This proposed 
provision paralleled existing 
§ 226.35(b)(3)(iv). 

No comments were received on the 
scope and structure of § 226.45(b)(1). 
The Bureau is adopting the proposed 
language with certain technical changes 
as § 1026.35(b)(1). 

35(b)(2) Exemptions 

Under existing regulations, certain 
categories of transactions are exempt 
from the escrow requirement. The Board 
proposed § 226.45(a)(3) and (b)(2)(i) and 
(ii) to reflect these provisions. The 
Board’s proposed § 226.45(a)(3) would 
have provided that a ‘‘higher-priced 
mortgage loan’’ does not include a 
transaction to finance the initial 
construction of a dwelling, a temporary 
or ‘‘bridge’’ transaction with a term of 
twelve months or less, a reverse 
mortgage transaction, or a home equity 
line of credit. This provision is identical 
to existing § 1026.35(a)(3) (adopted as 
§ 226.35(a)(3) in the 2008 HOEPA Final 
Rule), which provides that the term 
‘‘higher-priced mortgage loan’’ does not 
include a transaction to finance the 
initial construction of a dwelling, a 
temporary or ‘‘bridge’’ transaction with 
a term of twelve months or less, a 
reverse mortgage transaction, or a home 
equity line of credit. The Board’s 
proposed § 226.45(b)(2)(i) would have 
provided that escrow accounts need not 
be established for transactions secured 
by shares in a cooperative. This 
provision would track existing 
§ 1026.35(b)(3)(ii)(A). It also is 
consistent with new TILA section 

129D(e), as added by section 1461 of the 
Dodd-Frank Act. 

In light of the way in which the Dodd- 
Frank Act has expanded on various 
elements of the 2008 HOEPA Final Rule, 
the Bureau believes that a more tailored 
approach is appropriate to specify what 
types of transactions are exempt from 
specific substantive requirements in 
Regulation Z. Accordingly, with the 
exception of home equity lines of credit 
(HELOCs), the Bureau is using its 
exemption authority under TILA section 
129D 25 to recodify the exemptions that 
were formerly located in § 1026.35(a)(3) 
and § 1026.35(b)(3)(ii)(A) in the 
exemptions from coverage of the escrow 
requirement under new § 1026.35(b)(2). 
The separate exemption for HELOCs is 
no longer necessary because 
§ 1026.35(a)(1) has been modified to 
apply only to closed-end consumer 
credit transactions.26 The Bureau 
believes that the use of its exemption 
authority is appropriate given the nature 
of the transactions at issue and would 
benefit consumers and industry alike. 
Given that reverse mortgages are unique 
transactions that are currently addressed 
by § 1026.33,27 the Bureau believes it is 
in the interest of consumers and the 
public interest to pursue a course 
involving further review of § 1026.33 
and to consider whether new or 
different protections would be 
appropriate for reverse mortgages at a 
later date.28 In addition, because of the 
nature of construction-only and bridge 
loan transactions, the Bureau believes 
that exempting these transactions is in 
the interest of consumers and the public 
interest. In both cases, the payments and 
amounts of property taxes and hazard 
insurance will depend on various time- 
sensitive factors for loan transactions 
that generally do not exist for more than 
one or two years, making maintaining 
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an escrow account for a minimum of 
five years impractical. The 
recodification of the other exemptions 
from the escrows requirements is purely 
for organizational purposes and has no 
substantive effect. Exemptions from the 
new appraisal requirements are being 
finalized separately by the 2013 
Interagency Appraisals Final Rule, in 
§ 1026.35(c). 

35(b)(2)(i) 
The Board’s proposed § 226.45(b)(2)(i) 

would have provided that escrow 
accounts need not be established for 
transactions secured by shares in a 
cooperative, tracking the existing 
regulation, which is now located at 
§ 1026.35(b)(3)(ii)(A). The Bureau is 
adopting this proposal with certain 
conforming changes as 
§ 1026.35(b)(2)(i)(A). The Bureau is 
adopting the Board’s proposed 
exemption for transactions to finance 
the initial construction of a dwelling as 
§ 1026.35(b)(2)(i)(B). The Bureau is 
adopting the Board’s proposed 
exemption for ‘‘bridge’’ loan 
transactions as § 1026.35(b)(2)(i)(C). 
Finally, the Bureau is adopting the 
Board’s proposed exemption for reverse 
mortgage transactions as 
§ 1026.35(b)(2)(i)(D) with certain 
conforming changes. Comment 
35(b)(2)(i)–1 clarifies the operation of 
the exemption for transactions to 
finance the initial construction of a 
dwelling under § 1026.35(b)(2)(i)(B) in 
relation to a construction-to-permanent 
mortgage transaction, noting that where 
a transaction is determined to be a 
higher-priced mortgage loan, only the 
permanent phase of the transaction is 
subject to § 1026.35. 

35(b)(2)(ii) 
As added by section 1461 of the 

Dodd- Frank Act, new TILA section 
129D(e) codifies the current provision 
stating that escrow accounts that are 
established in connection with 
transactions secured by condominium 
units need not reserve funds to cover 
mortgage-related insurance, found in 
existing § 1026.35(b)(3)(ii)(B), and 
expands it to other, similar ownership 
arrangements involving governing 
associations that have an obligation to 
maintain a master insurance policy. The 
Board’s proposed § 226.45(b)(2)(ii) 
would have provided that insurance 
premiums need not be included in 
escrow accounts for transactions 
secured by dwellings in condominiums, 
planned unit developments (PUDs), or 
similar arrangements in which 
ownership requires participation in a 
governing association, where the 
governing association has an obligation 

to the dwelling owners to maintain a 
master policy insuring all dwellings. 

Several commenters suggested that 
even with this expanded definition 
other ownership structures might not be 
captured by the Board’s proposed 
exemption. The Bureau is responding to 
these comments by revising the 
proposed language to adopt the 
umbrella term ‘‘common interest 
community,’’ which one commenter had 
suggested would be sufficiently broad to 
capture the various arrangements under 
which a governing association has an 
obligation to the dwelling owners to 
maintain a master policy insuring all 
dwellings. The Bureau is adopting the 
Board’s proposed comment 45(b)(2)(ii)– 
1 as comment 35(b)(2)(ii)–1, which 
parallels existing comment 
35(b)(3)(ii)(B)–1, but with conforming 
amendments to reflect the expanded 
scope of the exemption. The Bureau also 
is adopting the Board’s proposed 
comment 45(b)(2)(ii)–2 as comment 
A22b)(2)(ii)–2 to provide details about 
the nature of PUDs and to clarify that 
the exemption is available for not only 
condominiums and PUDs but also any 
other type of property ownership 
arrangement that has a governing 
association with an obligation to 
maintain a master insurance policy. 
Following a request from one 
commenter, the Bureau additionally 
adds comment 35(b)(2)(ii)–3 to clarify 
that properties with multiple governing 
associations would also qualify for the 
limited exemption provided in 
§ 1026.35(b)(2)(ii). 

35(b)(2)(iii) 
As adopted by Dodd-Frank Act 

section 1461, TILA section 129D(c) 
authorizes the Bureau to exempt from 
the higher-priced mortgage loan escrow 
requirement a creditor that: 
(1) Operates predominantly in rural or 
underserved areas; (2) together with all 
affiliates, has total annual mortgage loan 
originations that do not exceed a limit 
set by the Bureau; (3) retains its 
mortgage obligations in portfolio; and 
(4) meets any asset-size threshold and 
any other criteria as the Bureau may 
establish. As discussed above, Dodd- 
Frank Act section 1412 ability-to-repay 
provisions contain a similar set of 
criteria with regard to certain balloon- 
payment mortgages originated and held 
in portfolio by creditors that operate 
predominantly in rural or underserved 
areas. The statute authorizes the Bureau 
to issue regulations permitting certain 
balloon-payment mortgages issued by 
the specified creditors to receive a 
presumption of compliance with the 
ability-to-repay requirements as 
‘‘qualified mortgages,’’ even though the 

general qualified mortgage criteria 
prohibit balloon-payment features. 
Specifically, in addition to having to 
meet certain transaction-specific 
features and underwriting requirements, 
balloon-payment qualified mortgages 
may be made only by a creditor that: 
(1) Operates predominantly in rural or 
underserved areas; (2) together with all 
affiliates, has total annual residential 
mortgage transaction originations that 
do not exceed a limit set by the Bureau; 
(3) retains the balloon-payment 
mortgages in portfolio; and (4) meets 
any asset-size threshold and any other 
criteria as the Bureau may establish. See 
TILA section 129C(b)(2)(E), 15 U.S.C. 
1639c(b)(2)(E). 

The Board interpreted the two 
provisions as serving similar but not 
identical purposes, and thus varied 
certain aspects of the proposals to 
implement the balloon qualified 
mortgage and escrow provisions. 
Specifically, the Board interpreted the 
escrow provision as being designed to 
exempt creditors that do not possess 
economies of scale to offset cost- 
effectively the burden of establishing 
escrow accounts by maintaining a 
certain minimum portfolio size from 
being required to establish escrow 
accounts on higher-priced mortgage 
loans, and the balloon-payment 
qualified mortgage provision to ensure 
access to credit in rural and 
underserved areas where consumers 
may be able to obtain credit only from 
community banks offering balloon- 
payment mortgages. Accordingly, the 
two Board proposals would have used 
similar definitions of ‘‘rural’’ and 
‘‘underserved,’’ but did not provide 
uniformity in calculating and defining 
various other elements. Specifically, the 
Board’s proposed § 226.45(b)(2)(iii) 
would have implemented the escrow 
exemption in TILA section 129D(c) by 
requiring that the creditor have (1) in 
the prior year made more than 50 
percent of its first-lien higher-priced 
mortgage loans in rural or underserved 
areas, (2) together with all affiliates, 
originated and retained servicing rights 
to no more than 100 first-lien mortgage 
obligations in either the current or prior 
calendar year, and (3) together with all 
affiliates, not maintained an escrow 
account on any consumer credit 
transaction secured by real property or 
a dwelling that is currently serviced by 
the creditor or its affiliates. The Board 
also sought comment on whether to add 
a requirement for the creditor to meet an 
asset-size limit and what that size 
should be. 

In contrast, the Board’s proposal for 
balloon qualified mortgages would have 
required that the creditor (1) in the 
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29 Nathan B. Anderson and Jane B. Dokko, 
Liquidity Problems and Early Payment Default 
Among Subprime Mortgages, Finance and 
Economics Discussion Series, Federal Reserve 
Board (2011), available at: http:// 
www.federalreserve.gov/pubs/feds/2011/201109/ 
201109pap.pdf. 

30 See Allen N. Berger and Gregory F. Udell, 
Small Business Credit Availability and Relationship 
Lending: The Importance of Bank Organizational 
Structure, Economic Journal (2002). 

31 See 2013 ATR Concurrent Proposal; FDIC, 
Community Banking Study, December 2012, 
available at: http://www.fdic.gov/regulations/ 
resources/cbi/report/cbi-full.pdf. 

32 The Bureau has similarly attempted to maintain 
consistency between the asset-size limit, annual 
originations threshold, and requirements 
concerning portfolio transactions as between the 
final rules that it is adopting with regard to balloon 
qualified mortgages and the escrow exemption and 
its separate proposal to create a new type of 
qualified mortgage originated and held by small 

Continued 

preceding calendar year, have made 
more than 50 percent of its balloon- 
payment mortgages in rural or 
underserved areas; and (2) have assets 
that did not exceed $2 billion. The 
Board proposed two alternatives for 
qualifications relating to (1) the total 
annual originations limit; and (2) the 
retention of balloon-payment mortgages 
in portfolio. 

In both cases, the Board proposed to 
use a narrow definition of rural based 
on the Economic Research Service (ERS) 
of the United States Department of 
Agriculture’s (USDA) ‘‘urban influence 
codes’’ (UICs). The UICs are based on 
the definitions of ‘‘metropolitan’’ and 
‘‘micropolitan’’ as developed by the 
Office of Management and Budget, along 
with other factors reviewed by the ERS 
that place counties into twelve 
separately defined UICs depending on 
the size of the largest city and town in 
the county. The Board’s proposal would 
have limited the definition of rural to 
certain ‘‘non-core’’ counties, which are 
areas outside of any metropolitan or 
micropolitan area, excluding those 
adjacent to a metropolitan area of at 
least one million residents or adjacent to 
a micropolitan area with a town of at 
least 2,500 residents. This definition 
corresponded with UICs of 7, 10, 11, 
and 12, which would have covered 
areas in which only 2.3 percent of the 
nation’s population lives. 

In light of the overlap in criteria 
between the escrow exemption and 
balloon qualified mortgage provisions, 
the Bureau considered comments 
responding to both proposals in 
determining how to finalize the 
particular elements of each rule as 
discussed further below. With regard to 
exercising the Bureau’s authority to 
create an escrows exemption in general, 
the bulk of the comments received 
asserted that the Bureau should exercise 
such authority but that the scope of the 
proposal was too limited and would 
lead to reduced access to credit or 
increased costs for consumers in rural 
areas because of increased compliance 
costs for creditors. Two industry 
commenters suggested a blanket 
exemption for community banks, but 
did not identify any criteria to define a 
community bank. Five industry 
commenters suggested the exemption 
should be based solely on loan-to-value 
ratio of the transaction being originated, 
ranging from 50 percent to 80 percent, 
without using any of the statutory 
requirements. Four trade association 
commenters suggested that the 
exemption should be based solely on 
whether the debt obligation was being 
kept in the creditor’s portfolio. One 
consumer advocacy group stated that 

the exemption was too broad because, 
under its reading of section 1461 of the 
Dodd-Frank Act, the exemption was not 
meant to protect access to credit but, 
rather, to protect communities that need 
credit but cannot find credit with terms 
better than the terms of higher-priced 
mortgage loans. 

The Bureau believes that escrows 
generally provide meaningful consumer 
protections, as consumers may not 
incorporate recurring costs related to the 
ownership of a dwelling to their 
monthly mortgage payments to 
anticipate the total costs associated with 
the dwelling. For consumers who 
struggle with their monthly mortgage 
payments, there is a higher probability 
of foreclosure as a result. Based on 
recent research,29 consumers that do not 
have an escrow account in the first year 
after consummation result in 0.35 
percent more foreclosures per year for 
first-lien, higher-priced mortgages. 
However, in rural and underserved 
areas where there are fewer creditors 
that may be willing to extend higher- 
priced mortgage loans, the number of 
providers could be further reduced 
when additional costs associated with 
establishing and maintaining escrow 
accounts are taken into account. The 
reduction in the number of providers 
could lead to some consumers being 
unable to obtain higher-priced mortgage 
loans, or to increase the costs of the 
higher-priced mortgage loans as a result 
of a concentrated market with limited 
competition to a point where the 
consumer would be unable to repay the 
higher-priced mortgage loan. 

There are also substantial data 
suggesting that the small portfolio 
creditors that are most likely to have 
difficulty maintaining escrow accounts 
(or to rely on balloon loan transactions 
to manage their interest rate risks) have 
a significantly better track record than 
larger creditors with regard to the 
performance of their mortgage 
transactions. As discussed in more 
depth in the 2013 ATR Concurrent 
Proposal, because small portfolio 
creditors retain a higher percentage of 
their transactions on their own books, 
they have strong incentives to engage in 
thorough underwriting. To minimize 
performance risk, small community 
creditors have developed underwriting 
standards that differ from those 
employed by larger institutions. Small 
creditors generally engage in 

‘‘relationship banking,’’ in which 
underwriting decisions rely at least in 
part on qualitative information gained 
from personal relationships between 
creditors and consumers. This 
qualitative information focuses on 
subjective factors such as consumer 
character and reliability which ‘‘may be 
difficult to quantify, verify, and 
communicate through the normal 
transmission channels of banking 
organization.’’ 30 While it is not possible 
to disaggregate the impact of each of the 
elements of the community banking 
model, the combined effect is highly 
beneficial. Moreover, where consumers 
have trouble paying their mortgage 
obligations, small portfolio creditors 
have stronger incentives to work with 
the consumers to get them back on 
track, to protect both the creditors’ 
balance sheets and their reputations in 
their local communities. Market-wide 
data demonstrate that mortgage 
delinquency and charge-off rates are 
significantly lower at smaller banks than 
at larger banks.31 

The Bureau believes that Congress 
carefully weighed these considerations 
in authorizing the Bureau to establish an 
exemption in TILA section 129D(c) to 
ensure access to credit in rural and 
underserved areas where consumers 
may be able to obtain credit only from 
community banks that cannot maintain 
escrow accounts on a cost-effective 
basis. Thus, the Bureau concludes that 
exercising its authority is appropriate, 
but also that the exemption should 
implement the statutory criteria to 
ensure it effectuates Congress’s intent. 
Accordingly, as discussed in more detail 
below, the Bureau is adopting 
§ 1026.35(b)(2)(iii) largely as proposed, 
but with certain changes described 
below, to implement TILA section 
129D(c). 

In particular, the Bureau has 
concluded that it is appropriate to make 
the specific creditor qualifications much 
more consistent between the balloon- 
payment qualified mortgage and escrow 
exemptions than originally proposed by 
the Board.32 The Bureau believes that 
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portfolio creditors. The Bureau is seeking comment 
in that proposal on these elements and on whether 
other adjustments are appropriate to the existing 
rules to maintain continuity and reduce compliance 
burden. See the 2013 ATR Concurrent Proposal. 

this approach is justified by several 
considerations, including the very 
similar statutory language, the similar 
congressional intents underlying the 
two provisions, and the fact that 
requiring small creditors operating 
predominantly in rural or underserved 
areas to track overlapping but not 
identical sets of technical criteria for 
each separate provision could create 
unwarranted compliance burden that 
itself would frustrate the intent of the 
statutes. Although the Bureau has recast 
and loosened some of the criteria to 
promote consistency, the Bureau has 
carefully calibrated the changes to 
further the purpose of each rulemaking. 
Further, the Bureau believes that any 
risk to consumers from the 
modifications is minimal given the 
nature of the small creditors’ operations 
and in particular the fact that they are 
required to hold the affected 
transactions in portfolio (in this final 
rule’s case, indirectly, by virtue of the 
requirement that a transaction 
originated under the escrow exemption 
not be subject to a forward commitment 
at consummation). As discussed in more 
detail below and in the 2013 ATR 
Concurrent Proposal, which also 
proposes to adopt several of the criteria 
to define a new type of qualified 
mortgage, the creditors at issue have 
strong motivations to provide vigorous 
underwriting and high levels of 
customer service to protect their balance 
sheets and reputations in their local 
communities. This motivation is 
manifest in the fact that they have 
demonstrably lower credit losses on 
their mortgage originations than larger 
institutions. 

For the foregoing reasons, the Bureau 
is adopting § 1026.35(b)(2)(iii) to 
implement TILA section 129D(c) by 
providing that a transaction is exempt 
from the escrow account requirement 
otherwise applicable to a higher-priced 
mortgage loan if the creditor: (1) In the 
preceding calendar year made more 
than 50 percent of its first-lien covered 
transactions in counties designated by 
the Bureau as ‘‘rural’’ or ‘‘underserved’’; 
(2) together with all affiliates extended 
500 or fewer first-lien covered 
transactions in the preceding calendar 
year; and (3) has total assets that are less 
than $2 billion, adjusted annually for 
inflation. The final rule also creates 
greater parallelism with the balloon 
qualified mortgage provision with 
regard to the requirement that the 

affected transactions be held in portfolio 
by requiring in both rules that the 
transactions not be subject to a ‘‘forward 
commitment’’ agreement at the time of 
consummation. These qualifications and 
the other requirements under the final 
rule are discussed in more detail below. 

35(b)(2)(iii)(A) 

‘‘Operates Predominantly in Rural or 
Underserved Areas’’ 

Under TILA section 129D(c)(1), to 
qualify for the exemption, a creditor 
must ‘‘operate predominantly in rural or 
underserved areas.’’ The Board’s 2011 
Escrows Proposal would have required 
a creditor to have made during the 
preceding calendar year more than 50 
percent of its first-lien higher-priced 
mortgage loans in ‘‘rural or 
underserved’’ counties. One industry 
commenter agreed with the Board’s 
proposal. Numerous commenters to the 
Board’s proposal in this rule and the 
Board’s 2011 ATR Proposal objected to 
the proposed definition of ‘‘rural or 
undeserved’’ as discussed below, but 
commenters did not generally dispute 
the definition of ‘‘predominantly’’ as 
meaning more than 50 percent of 
originations of its first-lien higher- 
priced mortgage loans in rural or 
underserved counties. 

The Bureau believes Congress enacted 
the exemption in TILA section 
129D(c)(1) to ensure access to credit in 
rural and underserved areas where 
consumers may be able to obtain credit 
only from community banks or other 
small creditors serving those areas. The 
‘‘operates predominantly in’’ 
requirement serves to limit the 
exemption to these institutions. To 
remove this portion of the qualifications 
of the creditor would be to circumvent 
Congress’s stated requirement that the 
exemption was intended for creditors 
operating predominantly in rural or 
underserved areas. The Bureau believes 
that ‘‘predominantly’’ indicates a 
portion greater than half, hence the 
regulatory requirement of more than 50 
percent. 

Upon further analysis of the 
differences in the proposals for the 
escrows exemption and the balloon- 
payment qualified mortgage provisions, 
however, the Bureau believes that 
further harmonization between the two 
sets of requirements is warranted. The 
Board’s 2011 Escrows Proposal would 
have required creditors to track first-lien 
higher-priced mortgage loans by county, 
while the qualified mortgage proposal 
would have required creditors to track 
balloon-payment mortgages. Given that 
the underlying statutory language 
regarding ‘‘operates predominantly’’ is 

the same in each instance and that 
tracking each type of mortgage 
separately would increase 
administrative burden, the Bureau 
believes it is appropriate to base the 
threshold for both rules on the 
distribution of all first-lien ‘‘covered 
transactions’’ as defined in 
§ 1026.43(b)(1). As provided in the 2013 
ATR Final Rule, a covered transaction is 
defined in § 1026.43(b)(1) as a consumer 
credit transaction that is secured by a 
dwelling, as defined in § 1026.2(a)(19), 
other than a transaction exempt from 
coverage under § 1026.43(a). The Bureau 
believes that counting only first-lien 
transactions will facilitate compliance, 
as well as promote consistency in 
applying to creditors the two 
exemptions under both rulemakings, 
since both exemptions relate to first-lien 
transactions. Balloon-payment 
mortgages that will meet the 
qualifications of the balloon-payment 
qualified mortgage exemption will be 
first-lien covered transactions, as having 
subordinate financing along with the 
balloon-payment mortgage would be 
rare since it further constrains a 
consumers’ ability to build equity in the 
property and to refinance the balloon- 
payment mortgage when it becomes 
due. Subordinate-lien, higher-priced 
mortgage loans are not required to 
establish escrow accounts, as only first- 
lien higher priced mortgage loans must 
establish escrow accounts under 
§ 1026.35(b)(1). 

Accordingly, § 1026.35(b)(2)(iii)(A) 
provides that, during the preceding 
calendar year, a creditor must have 
made more than 50 percent of its total 
first-lien covered transactions in 
counties designated ‘‘rural’’ or 
‘‘underserved’’ as defined by 
§ 1026.35(b)(2)(iv), discussed below. 
Comment 35(b)(2)(iii)–1.i states that the 
Bureau publishes annually a list of 
counties that qualify as rural or 
underserved. 

35(b)(2)(iii)(B) 

Total Annual Mortgage Originations 

TILA section 129D(c)(3) provides that, 
to qualify for the exemption, a creditor 
together with its affiliates must have 
total annual mortgage originations that 
do not exceed a limit set by the Bureau. 
The Board’s proposed 
§ 226.45(b)(2)(iii)(B) required that the 
creditor and its affiliates, during either 
of the preceding two calendar years, 
have originated and retained servicing 
rights to 100 or fewer mortgage 
obligations secured by a first lien on real 
property or a dwelling. Although the 
Dodd-Frank Act requirement to 
establish escrow accounts applies only 
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33 A review of 2011 HMDA data shows creditors 
that otherwise meet the criteria of § 1026.43(f)(1)(vi) 
and originate between 200 and 500 or fewer first- 
lien covered transactions per year average 134 
transactions per year retained in portfolio. Over a 
five year period, the total portfolio for these 
creditors would average 670 mortgage obligations. 

to higher-priced mortgage loans that are 
secured by first liens, the Board 
reasoned that it was appropriate to base 
the threshold on all first-lien 
originations because creditors are free to 
establish escrow accounts for all of their 
first-lien mortgages voluntarily to 
achieve the scale necessary to escrow 
cost-effectively. The Board estimated 
that a minimum servicing portfolio size 
of 500 is necessary to escrow cost- 
effectively, and assumed that the 
average life expectancy of a mortgage 
loan is about five years. Based on this 
reasoning, the Board believed that 
creditors would no longer need the 
benefit of the exemption if they 
originated and serviced more than 100 
first-lien transactions per year. In 
contrast, the Board did not propose a 
specific annual originations threshold in 
connection with the balloon-payment 
qualified mortgages, but rather sought 
comment on whether to adopt a 
threshold based on the number of 
transactions or dollar volume and what 
numeric threshold would be 
appropriate. 

In connection with the Board’s 2011 
Escrows Proposal, trade association and 
industry commenters generally said that 
the proposed maximum annual volume 
of originations would be insufficient to 
make the escrow accounts cost effective 
for creditors. No commenters provided 
information to support their suggestions 
for alternative thresholds or to refute the 
Board’s analysis that creditors can 
provide escrow accounts cost-effectively 
when they annually originate and retain 
servicing rights to more than 100 
mortgage obligations secured by a first 
lien on real property or a dwelling. 
Suggestions for higher thresholds 
ranged from 200 to 1,000 mortgage 
obligations per year originated and 
serviced. One consumer advocacy 
commenter suggested the proposed 
threshold was too high because it 
counted only first-lien mortgage 
transactions, instead of all mortgage 
obligations, but offered no specific 
alternative amount. Two industry 
commenters also suggested that the 
origination limit should measure only 
the number of higher-priced mortgage 
loans originated and serviced by the 
creditor and its affiliates. 

In response to the Board’s 2011 ATR 
Proposal, two trade associations and one 
group of State bank regulators, argued 
that other criteria, such as the asset-size 
limit or portfolio requirement, were 
sufficient and that neither a volume nor 
a total annual originations limit would 
be necessary. One industry trade 
association suggested combining the 
proposed alternatives and permitting 
creditors to elect under which limit they 

would operate. Other trade group and 
industry commenters indicated that the 
total annual originations limit would be 
preferable because of the varying dollar 
amount of transactions originated, 
which would constrain the number of 
consumers with limited credit options 
who could obtain balloon-payment 
mortgages in rural or underserved areas. 
Four trade group and industry 
commenters suggested a range for the 
total annual originations limit of 250 to 
1,000 transactions. 

The Bureau believes that the 
requirement of TILA section 129D(c)(2) 
reflects a recognition that larger 
creditors have the systems capability 
and operational scale to establish cost- 
efficient escrow accounts. Similarly, the 
Bureau believes the requirement of 
TILA section 129C(b)(2)(E)(iv)(II) 
reflects Congress’s recognition that 
larger creditors who operate in rural or 
underserved areas should be able to 
make credit available without resorting 
to balloon-payment mortgages. In light 
of the strong concerns expressed in both 
rulemakings about the potential 
negative impacts on small creditors in 
rural and underserved areas, the Bureau 
conducted further analysis to try to 
determine the most appropriate 
thresholds, although it was significantly 
constrained by the fact that data are 
limited with regard to mortgage 
originations in rural and underserved 
areas generally and in particular with 
regard to originations of balloon- 
payment mortgages. 

The Bureau started with the premise 
that it would be preferable to use the 
same annual originations threshold in 
both rules to reflect the consistent 
language in both statutory provisions 
focusing on total annual mortgage loan 
originations, to facilitate compliance by 
not requiring institutions to track 
multiple metrics and to promote 
consistent application of the two 
exemptions. This approach requires 
significant reconciliation between the 
two proposals, however, because the 
escrows proposal focused specifically 
on transactions originated and serviced 
to gauge creditors’ ability to maintain 
escrow accounts over time, while 
retention of servicing is not directly 
relevant to the balloon-payment 
qualified mortgage. However, to the 
extent that creditors chose to offer 
balloon-payment mortgages to manage 
their interest rate risk without having to 
undertake the compliance burdens 
involved in administering adjustable 
rate mortgages over time, the Bureau 
believes that both provisions are 
focused in a broad sense on 
accommodating creditors whose 

systems constraints might otherwise 
cause them to exit the market. 

With this in mind, the Bureau 
ultimately decided to adopt a threshold 
of 500 or fewer annual originations of 
first-lien transactions for both rules. The 
Bureau believes that this threshold will 
provide greater flexibility and reduce 
concerns that the specific threshold that 
had been proposed in the Board’s 2011 
Escrows Proposal (100 higher-priced 
mortgage loans originated and serviced 
annually in either of the preceding two 
years) would reduce access to credit by 
excluding creditors that need special 
accommodations in light of their 
capacity constraints. At the same time, 
the increase is not as dramatic as it may 
first appear because the Bureau’s 
analysis of HMDA data suggests that 
even small creditors are likely to sell a 
significant number of their originations 
in the secondary market. Assuming that 
most mortgage transactions that are 
retained in portfolio are also serviced in 
house, the Bureau estimates that a 
creditor originating no more than 500 
first-lien transactions per year would 
maintain and service a portfolio of about 
670 mortgage obligations over time, 
assuming an average obligation life 
expectancy of five years.33 Thus, the 
higher threshold will help to ensure that 
creditors that are subject to the escrow 
requirement do in fact maintain 
portfolios of sufficient size to maintain 
the escrow accounts on a cost efficient 
basis over time, in the event that the 
Board’s estimate of a minimum portfolio 
of 500 transactions was too low. 
However, the Bureau believes that the 
500 annual originations threshold in 
combination with the other 
requirements will still ensure that the 
balloon-payment qualified mortgage and 
escrow exemptions are available only to 
small creditors that focus primarily on 
a relationship-lending model and face 
significant systems constraints. 

The Bureau also believes that it is 
appropriate to focus the annual 
originations threshold on all first-lien 
originations. Given that escrow accounts 
are typically not maintained for 
transactions secured by subordinate 
liens, the Bureau does not believe that 
it makes sense to count such 
transactions toward the threshold 
because they would not contribute to a 
creditor’s ability to achieve cost- 
efficiency. At the same time, the Bureau 
believes it is appropriate to count all 
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34 The $2 billion threshold reflects the purposes 
of the exemption and the structure of the mortgage 
servicing industry. The Bureau’s choice of $2 
billion in assets as a threshold for purposes of TILA 
section 129D(c)(4) does not imply that a threshold 
of that type or of that magnitude would be an 
appropriate way to distinguish small firms for other 
purposes or in other industries. 

first-lien transactions toward the 
threshold because creditors can 
voluntarily establish escrow accounts 
for such transactions to increase the 
cost-effectiveness of their program even 
though the mandatory account 
requirements under the Dodd-Frank Act 
apply only to first-lien, higher-priced 
mortgage loans. Focusing on all first- 
lien originations also provides a metric 
that is useful for gauging the relative 
scale of creditors’ operations for 
purposes of the balloon-payment 
qualified mortgages, while focusing 
solely on the number of higher-priced 
mortgage loan originations would not. 
Accordingly, the Bureau adopts 
§ 1026.35(b)(2)(iii)(B) requiring to 
creditor and its affiliates to have 
originated 500 or fewer covered 
transactions secured by a first lien. 

35(b)(2)(iii)(C) 

Asset-Size Threshold 

TILA section 129D(c)(4) provides that, 
to qualify for the exemption, a creditor 
must meet any asset-size threshold 
established by the Bureau. The Board’s 
2011 Escrows Proposal did not establish 
an asset-size threshold but did request 
comment on whether one should be 
added and, if so, what threshold level 
would be appropriate. In contrast, the 
Board proposed a $2 billion threshold 
for the balloon qualified mortgage 
exception. This number was based on 
the limited data available to the Board 
at the time of the proposal. Based on 
that limited information, the Board 
reasoned that none of the entities it 
identified as operating predominantly in 
rural or underserved areas had total 
assets as of the end of 2009 greater than 
$2 billion, and therefore, the limitation 
should be set at $2 billion. The Board 
expressly proposed setting the asset-size 
threshold at the highest level currently 
held by any of the institutions that 
appear to be smaller institutions that 
served areas with otherwise limited 
credit options. 

In response to the Board’s 2011 
Escrows Proposal, a group of State bank 
regulators and a trade association 
advocated including an asset-size 
prerequisite in the exemption. The 
group of State bank regulators suggested 
that the asset-size prerequisite be the 
sole requirement to obtain the 
exemption but did not propose a 
specific dollar threshold. The industry 
commenter suggested the asset-size be 
$1 billion in assets, but did not provide 
a rationale for the amount. 

Based on the Board’s 2011 ATR 
Proposal, one group of State bank 
regulators suggested that the asset-size 
threshold be included and be the only 

requirement for a creditor to qualify for 
the balloon-mortgage qualified mortgage 
exemption. Two trade association 
commenters suggested that a $2 billion 
asset-size threshold was appropriate, 
with one also suggesting that the asset- 
size threshold be the only requirement 
for a creditor to qualify for the balloon- 
payment qualified mortgage exemption. 
One industry commenter suggested that 
the asset-size threshold be $10 billion. 

For reasons discussed above, the 
Bureau is adopting an annual 
originations limit as contemplated by 
the statute. Given that limitation, 
restricting the asset size of institutions 
that can claim the exemption is of 
limited importance. Nonetheless, the 
Bureau believes that an asset-size 
limitation is still helpful because very 
large institutions should have sufficient 
resources to adapt their systems to make 
mortgages without a balloon payment 
and to establish and maintain escrow 
accounts even if the scale of their 
mortgage operations is relatively 
modest. A very large institution with a 
relatively modest mortgage operation 
also does not have the same type of 
reputational and balance-sheet 
incentives to maintain the same kind of 
relationship-banking model as a smaller 
community-based creditor. An asset-size 
limitation can guard against 
circumvention of the rule if a larger 
institution were to elect to enter a rural 
area to make a limited number of 
higher-priced mortgage loans or balloon- 
payment mortgages. Therefore, the 
Bureau believes that the $2 billion asset 
limitation proposed by the Board in the 
Board’s 2011 ATR Proposal remains an 
appropriate limitation and should be 
adopted in both this final rule and the 
2013 ATR Final Rule.34 

Accordingly, the Bureau adopts 
§ 1026.35(b)(2)(iii)(C) to require 
creditors to have total assets as of the 
end of the preceding calendar year that 
are less than $2 billion and is effectively 
adopting the same threshold by cross- 
reference to § 1026.35(b)(2)(iii) for 
purposes of the balloon-payment 
qualified mortgage exemption in the 
2013 ATR Final Rule. As provided in 
§ 1026.35(b)(2)(iii)(C), this threshold 
dollar amount will adjust automatically 
each year based on the year-to-year 
change in the average of the Consumer 
Price Index for Urban Wage Earners and 
Clerical Workers (CPI–W), not 

seasonally adjusted, for each 12-month 
period ending in November, with 
rounding to the nearest million dollars. 
Comment 35(b)(2)(iii)–1.iii recites this 
initial threshold and further clarifies 
that a creditor that had total assets 
below the threshold on December 31 of 
the preceding year satisfies this criterion 
for purposes of the exemption during 
the current calendar year. The comment 
also notes that the Bureau will publish 
notice of each year’s asset threshold by 
amending the comment. 

35(b)(2)(iii)(D) 

Creditor and Affiliates Do Not Maintain 
Escrows 

As adopted by section 1461 of the 
Dodd-Frank Act, TILA section 
129D(c)(4) provides that, to qualify for 
the exemption, a creditor must meet any 
other criteria established by the Bureau 
consistent with the provisions of TILA. 
The Board’s proposed 
§ 226.45(b)(2)(iii)(C) would have 
required that, to obtain the exemption, 
the creditor and its affiliates not 
maintain an escrow account for any 
mortgage they currently service through 
at least such mortgage obligation’s 
second installment due date. The Board 
used the second installment due date as 
a cutoff point because it recognized that 
a creditor may sometimes hold a 
mortgage obligation for a short period 
after consummation to take steps 
necessary before transferring and 
assigning the mortgage debt obligation 
to the intended investor. The Board 
recognized that the process of 
transferring and assigning the mortgage 
obligation could extend beyond the 
mortgage obligation’s first payment due 
date, especially when the first payment 
is due shortly after consummation. 

The Board believed this additional 
condition was necessary to effectuate 
the purpose of the exemption. The 
Board reasoned that, if a creditor 
already establishes and maintains 
escrow accounts, it has the capacity to 
escrow and therefore has no need for the 
exemption. Moreover, the Board 
concluded that a creditor’s capacity to 
escrow should reflect not only its own 
activities but those of any affiliate 
because it assumed that a creditor could 
rely on its affiliate to help meet the 
escrow requirement. The Board sought 
comment, however, on three aspects: 
first, whether affiliates’ capacities to 
escrow should be considered; second, 
whether the second payment due date is 
the appropriate cutoff point for whether 
a creditor has established an escrow 
account for purposes of the exemption; 
and third, whether the proposal should 
allow some de minimis number of 
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35 The ERS places counties into twelve separately 
defined UICs depending on the size of the largest 
city or town in the county or in adjacent counties. 
Descriptions of UICs can be found on the ERS Web 
site at http://www.ers.usda.gov/data-products/ 
urban-influence-codes/documentation.aspx. 

mortgage obligations for which escrows 
are maintained and, if so, what that 
number should be. 

Six trade association commenters, five 
industry commenters and a Federal 
agency submitted comments noting that 
many creditors had only begun to 
establish escrow accounts for mortgage 
transactions after the Board adopted the 
2008 HOEPA Final Rule, which took 
effect for most transactions in April 
2010. Many of the same commenters 
argued that it would be unfair to deny 
the exemption in TILA section 129D(c) 
to those creditors that established 
escrow accounts only to comply with 
the current escrow requirements. Two 
trade association commenters and one 
industry commenter suggested a de 
minimis number of mortgage obligations 
ranging from 10 to 50 mortgage 
obligations to address the exclusion of 
creditors currently escrowing that 
would otherwise qualify for the 
exemption. In addition, one industry 
commenter suggested that a creditor that 
establishes escrow accounts for 
distressed mortgage obligations should 
still be eligible for the exemption, as 
these creditors are doing so as an 
accommodation to the consumer to 
attempt to avoid foreclosure. No 
comments were received as to whether 
the second payment due date is the 
appropriate cutoff point for whether a 
creditor has established an escrow 
account for purposes of the exemption. 

The Bureau is adopting the Board’s 
proposal in § 1026.35(b)(2)(iii)(D), with 
the addition of two exceptions based on 
comments received. The Bureau agrees 
with the Board generally that creditors 
that currently provide escrow accounts 
can afford to establish and maintain 
escrow accounts for higher-priced 
mortgage loans. Thus, to qualify for the 
exemption, a creditor and its affiliates 
must not maintain escrow accounts for 
any extensions of consumer credit 
secured by real property or a dwelling 
that the creditor, or its affiliates, 
currently services through at least the 
second installment due date. However, 
the Bureau agrees with commenters that 
those creditors that would otherwise 
qualify for the exemption but for their 
compliance with the current regulation, 
and creditors that establish escrow 
accounts as an accommodation to 
distressed consumers, should still be 
able to qualify for the exemption in 
TILA section 129D(c). In particular, the 
Bureau notes that Congress’s decision to 
codify and expand upon the escrow 
requirement from the 2008 HOEPA 
Final Rule while simultaneously 
providing authority to exempt certain 
mortgage transactions by creditors 
operating predominantly in rural or 

underserved areas suggests that 
Congress intended to provide relief to 
creditors that were struggling to meet 
the existing requirements. Accordingly, 
the Bureau is adopting 
§ 1026.35(b)(2)(iii)(D)(1) and (2) to 
provide exceptions to the exemption’s 
general prerequisite that a creditor and 
its affiliates not maintain an escrow 
account. 

Comment 35(b)(2)(iii)–1.iv clarifies 
that the limitation excluding creditors 
and their affiliates who currently 
maintain escrow accounts for other 
mortgage obligations they service 
applies only to mortgage obligations 
serviced at the time a transaction 
purporting to invoke the escrows 
exemption is consummated. Thus, the 
exemption still could apply even if the 
creditor or its affiliates previously 
established and maintained escrows for 
mortgage obligations it no longer 
services. However, if a creditor or an 
affiliate escrows for mortgage 
obligations currently serviced, those 
institutions are ineligible to invoke the 
escrows exemption until the escrow 
accounts are no longer maintained. The 
comment also clarifies that a creditor or 
its affiliate ‘‘maintains’’ an escrow 
account for a mortgage obligation only 
if it services the mortgage obligation at 
least through the due date of the second 
periodic payment under the terms of the 
legal obligation. 

Comment 35(b)(2)(iii)(D)(1)–1 clarifies 
that escrow accounts created by a 
creditor and its affiliates established 
between April 1, 2010, and June 1, 2013 
are not counted for purposes of 
§ 1026.35(b)(2)(iii)(D). In addition, the 
comment clarifies that creditors that 
continue to maintain escrow accounts 
that were established between April 1, 
2010, and June 1, 2013 until the 
termination of those escrow accounts 
will still qualify for the exemption, so 
long as they or their affiliates do not 
establish escrow accounts for other 
mortgage obligations that the creditor 
and its affiliates service after June 1, 
2013 and they otherwise qualify under 
§ 1026.35(b)(2)(iii). Comment 
35(b)(2)(iii)(D)(2)–1 clarifies that escrow 
accounts established after 
consummation for distressed consumers 
are not considered to be maintaining 
escrow accounts for purposes of 
§ 1026.35(b)(2)(iii)(D), although 
creditors that establish escrow accounts 
after consummation as a regular 
business practice are considered to be 
maintaining escrow accounts and 
cannot qualify for the exception under 
§ 1026.35(b)(2)(iii). 

35(b)(2)(iv) 

‘‘Rural’’ and ‘‘Underserved’’ Defined 

As adopted in the Dodd-Frank Act, 
TILA section 129D(c)(1) requires, among 
other criteria for the escrows exemption, 
that the creditor operate predominantly 
in ‘‘rural’’ and ‘‘underserved’’ areas, but 
does not define either term. As 
discussed above, the Board proposed 
separate definitions for ‘‘rural’’ and 
‘‘underserved,’’ respectively, in both the 
Board’s 2011 Escrows Proposal and the 
2011 ATR Proposal, and the definitions 
for the two terms were similar across the 
two proposals. 

Commenters on the two proposals 
addressed the specific definitions 
themselves but not the necessity of 
creating a definition for ‘‘rural’’ that is 
separate from ‘‘underserved.’’ The 
Bureau is adopting the Board’s approach 
in § 1026.35(b)(2)(iv) which establishes 
a definition of rural that is separate from 
underserved. Thus, creditors’ activity in 
either type of area will count toward 
their eligibility for the escrows 
exemption and for making balloon- 
payment qualified mortgages. 

‘‘Rural.’’ As described above, the 
Board’s proposed definition of rural for 
purposes of both the balloon-payment 
qualified mortgage and escrows 
exemptions would have relied upon the 
ERS’s ‘‘urban influence codes’’ (UICs), 
which in turn are based on the 
definitions of ‘‘metropolitan statistical 
area’’ and ‘‘micropolitan statistical 
area.’’ 35 The Board’s proposal would 
have limited the definition of rural to 
certain ‘‘non-core’’ counties, which are 
areas outside of any metropolitan or 
micropolitan area that are not adjacent 
to a metropolitan area with at least one 
million residents or to a micropolitan 
area with a town of at least 2,500 
residents. This definition corresponded 
to UICs 7, 10, 11, and 12. The counties 
that would have been covered under the 
Board’s proposed definition contain 2.3 
percent of the United States population 
under the 2000 census. The Board 
believed this approach limited the 
definition of ‘‘rural’’ to those properties 
most likely to have only limited sources 
of mortgage credit because of their 
remoteness from urban centers and their 
resources. However, the Board sought 
comment on all aspects of this approach 
to defining rural, including whether the 
definition should be broader or 
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36 A review of data from HMDA reporters 
indicates that there were 700 creditors in 2011 that 
otherwise meet the requirements of new 
§ 1026.35(b)(2)(iii), of which 391 originate higher- 
priced mortgage loans in counties that meet the 
definition of rural, compared to 2,110 creditors that 
otherwise meet the requirements of 
§ 1026.35(b)(2)(iii) that originate balloon-payment 
mortgages in counties that would not be rural. The 
391 creditors originated 12,921 higher-priced 
mortgage loans, representing 30 percent of their 
43,359 total mortgage loan originations. A review of 
data from credit unions indicates that there were 
830 creditors in 2011 that otherwise meet the 
requirements of § 1026.35(b)(2)(iii), of which 415 
originate balloon-payment and hybrid mortgages in 
counties that meet the definition of rural, compared 
to 3,551 creditors that otherwise meet the 
requirements of § 1026.35(b)(2)(iii) that originate 
balloon-payment mortgages in counties that would 
not be rural. The 415 creditors originated 4,980 

balloon-payment mortgage originations, 
representing 20 percent of their 24,968 total 
mortgage loan originations. 

narrower or based on information other 
than UIC codes. 

Many commenters to both the 2011 
ATR Proposal and the 2011 Escrows 
Proposal, including more than a dozen 
trade group commenters, several 
individual industry commenters, one 
association of State banking regulators, 
and a United States Senator, stated that 
the rural definition was too narrow. The 
trade association and industry 
commenters, and the group of State 
banking regulators, had various 
proposals to broaden the definition, 
from the addition of other UICs and a 
combination of county population and 
asset size to the adoption of other 
regulatory definitions of ‘‘rural,’’ such as 
those governing credit unions. The 
comment from a United States Senator 
suggested using the eligibility of a 
property to secure a single-family 
mortgage under the USDA’s Rural 
Housing Loan program as the definition 
of a rural property. 

The Bureau agrees that a broader 
definition of ‘‘rural’’ is appropriate to 
ensure access to credit with regard to 
both the escrows and balloon-payment 
qualified mortgage exemptions. In 
particular, the Bureau believes that all 
‘‘non-core’’ counties should be 
encompassed in the definition of rural, 
including counties adjacent to a 
metropolitan area of at least one million 
residents or a county with a town of at 
least 2,500 residents (i.e., counties with 
a UIC of 4, 6, or 9 in addition to the 
counties with the UICs included in the 
Board’s definition). The Bureau also 
believes that micropolitan areas that are 
not adjacent to a metropolitan area 
should be included within the 
definition of rural (i.e., counties with a 
UIC of 8), as these areas are not located 
adjacent to metropolitan areas that are 
served by many creditors. These 
counties have significantly fewer 
creditors originating higher-priced 
mortgage loans and balloon-payment 
mortgages than other counties.36 

Including these counties within the 
definition of rural would result in 9.7 
percent of the U.S. population being 
located within rural areas. Under this 
definition, only counties in 
metropolitan areas or in micropolitan 
areas adjacent to metropolitan areas 
would be excluded from the definition 
of rural. 

The Bureau also considered adopting 
the definition of rural used to determine 
the eligibility of a property to secure a 
single-family mortgage under the 
USDA’s Rural Housing Loan program. 
This definition subdivides counties into 
rural and non-rural areas based upon 
whether certain areas are open country, 
or contain a town, village, city or place, 
with certain population criteria, and 
excludes areas associated with an urban 
area. Given the size of some counties, 
particularly in western States, this 
approach may provide a more nuanced 
measure of access to credit in some 
areas than a county-by-county metric. 
However, use of the Rural Housing Loan 
metrics would incorporate such 
significant portions of metropolitan and 
micropolitan counties that 37 percent of 
the United States population would be 
within areas defined as rural. Based on 
a review of HMDA data and the location 
of mortgage transactions originated by 
HMDA reporting entities, the average 
number of creditors in the areas that 
would meet the USDA’s Rural Housing 
Loan program definition of rural is ten. 
The Bureau believes that a wholesale 
adoption of the Rural Housing Loan 
definitions would therefore expand the 
definition of rural beyond the intent of 
the escrow and balloon-payment 
qualified mortgage exemptions under 
sections 1412 and 1461 of the Dodd- 
Frank Act by incorporating areas in 
which there is robust access to credit. 

Accordingly, the final rule 
implements § 1026.35(b)(2)(iv)(A) to 
provide that a county is rural if it is 
neither in a metropolitan statistical area, 
nor in a micropolitan statistical area that 
is adjacent to a metropolitan statistical 
area. The Bureau intends to continue 
studying over time the possible selective 
use of the Rural Housing Loan program 
definitions and tools provided on the 
USDA Web site to determine whether a 
particular property is located within a 
‘‘rural’’ area. For purposes of initial 
implementation, however, the Bureau 
believes that defining ‘‘rural’’ to include 
more UIC categories creates an 
appropriate balance to preserve access 
to credit and create a system that is easy 
for creditors to implement. 

‘‘Underserved.’’ The Board’s proposed 
§ 226.45(b)(2)(iv)(B) would have defined 
a county as ‘‘underserved’’ during a 
calendar year if no more than two 
creditors extend credit secured by a first 
lien on real property or a dwelling five 
or more times in that county. The 
definition was based on the Board’s 
judgment that, where no more than two 
creditors are significantly active, the 
inability of one creditor to offer a 
higher-priced mortgage loan would be 
detrimental to consumers who would 
have limited credit options because only 
one creditor, or no creditors, would be 
left to provide the higher-priced 
mortgage loan. Essentially, a consumer 
who could only qualify for a higher- 
priced mortgage loan would be required 
to obtain credit from the remaining 
creditor in that area or would be left 
with no credit options at all. Most of the 
same commenters that stated that the 
proposed definition of rural was too 
narrow, as discussed above, also stated 
that this definition of underserved was 
too narrow. The commenters proposed 
various different standards, including 
standards that considered the extent to 
which the property was in a rural area, 
as an alternate definition of 
underserved. 

The Bureau agrees with the Board that 
the purpose of the exemption is to 
permit creditors to continue to offer 
credit to consumers, rather than to 
refuse to make higher-priced mortgage 
loans if such creditors’ withdrawal 
would significantly limit consumers’ 
ability to obtain mortgage credit. In light 
of this rationale, the Bureau believes 
that ‘‘underserved’’ should be 
implemented in a way that protects 
consumers from losing meaningful 
access to mortgage credit and that it is 
appropriate to focus the definition on 
identifying areas where the withdrawal 
of a creditor from the market could 
leave no meaningful competition for 
consumers’ mortgage business. The 
Bureau notes that the final rule’s 
expanded definition of ‘‘rural,’’ as 
discussed above, will also address 
concerns about access to credit in many 
areas. Accordingly, the Bureau is 
adopting § 1026.35(b)(2)(iv)(B) to define 
a property as ‘‘underserved’’ if it is 
located in a county where no more than 
two creditors extend covered 
transactions secured by a first lien five 
or more times in that county during a 
calendar year, substantially consistent 
with the Board’s proposal. As adopted, 
§ 1026.35(b)(2)(iv)(B) also expressly 
states that the numbers of creditors and 
of their originations in counties for 
purposes of this definition is as reported 
in HMDA data for the year in question. 
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37 Section 1026.35(c) is being adopted separately 
by the Bureau jointly with other Federal agencies, 
to implement the new appraisal requirements in 
TILA section 129H, in the 2013 Interagency 
Appraisals Final Rule, as discussed in part III.C, 
above. That new section provides an exemption for 
creditors operating in rural, but not underserved, 
areas. Consequently, the single, combined list of all 
counties that are either rural or underserved that 
the Bureau will publish annually for purposes of 
the exemption from this final rule’s escrow 
requirement is inadequate for the analogous 
purpose under the new appraisal requirements in 
§ 1026.35(c). 

The Bureau adopted this definition 
based on HMDA data to provide an 
objective, easily administered rule and 
one that is consistent with the purpose 
of preserving credit access in 
underserved areas. Given that many 
smaller creditors may not be subject to 
HMDA reporting requirements, the 
Bureau recognizes that many counties 
may be underserved under the 
definition being adopted, because it is 
based on HMDA data, yet additional 
information (if it were available) could 
reveal that more than two creditors are 
significantly active in such counties. 
The Bureau may examine further 
whether a refinement to the 
underserved definition is warranted. 

Commentary guidance on ‘‘rural’’ and 
‘‘underserved’’ definitions. Comment 
35(b)(2)(iv)–1 clarifies that the Bureau 
will annually update on its Web site a 
list of counties deemed rural or 
underserved under the definitions of 
rural and underserved in 
§ 1026.35(b)(2)(iv). It also clarifies that 
the definition of rural corresponds to 
UICs 4, 6, 7, 8, 9, 10, 11, and 12, as 
determined by the Economic Research 
Service of the USDA. It further clarifies 
that the definition of underserved 
counties is based on HMDA data. 
Finally, the comment provides that the 
Bureau also publishes a list of only 
those counties that are rural but not also 
underserved, to facilitate compliance 
with § 1026.35(c).37 As this final rule 
takes effect on June 1, 2013, the Bureau 
expects to publish lists applicable for 
the current year within approximately 
four to six weeks after publication of 
this final rule, but in any event before 
this final rule takes effect. 

35(b)(2)(v) 

As established by the Dodd-Frank 
Act, TILA section 129D(c)(3) requires 
that the exemption from the escrow 
requirements apply only where a 
creditor ‘‘retains its mortgage loan 
originations in portfolio’’ and meets the 
other statutory requirements. Because 
the escrow requirements must be 
applied at the time that a transaction is 
consummated, while qualified mortgage 
status may continue for the life of the 

mortgage obligation, the Board did not 
propose to implement this requirement 
consistently with the 2011 ATR 
Proposal. The Board’s proposed 
§ 226.45(b)(2)(v) would have provided 
that the escrow exemption is not 
available for certain transactions that, at 
consummation, are subject to ‘‘forward 
commitments.’’ Forward commitments 
are agreements entered into at or before 
consummation of a transaction under 
which a purchaser is committed to 
acquire the mortgage obligation from the 
creditor after consummation. In 
addition, the Board included a proposed 
comment to § 226.45(b)(2)(v) which 
would have clarified that the forward 
commitment provision would have 
applied whether the forward 
commitment refers to the specific 
transaction or the higher-priced 
mortgage loan meets prescribed criteria 
of the forward commitment in order to 
address a potential method to avoid 
compliance. The Board’s 2011 ATR 
Proposal, in contrast, proposed two 
alternatives for comment, either 
prohibiting a creditor to qualify if it has 
sold any balloon-payment qualified 
mortgages at any time or prohibiting a 
creditor to qualify if it has sold any 
balloon-payment qualified mortgages in 
the current or prior calendar year. 

The Board considered requiring that a 
transaction be held in portfolio after 
consummation as a condition of the 
escrows exemption, but concluded that 
this approach would have raised 
operational problems. Whether a 
mortgage obligation is held in portfolio 
can be determined only after 
consummation, but a creditor making a 
higher-priced mortgage loan must know 
by consummation whether it is subject 
to the escrow requirement. The Board 
expressed concern that requiring an 
escrow account to be established 
sometime after consummation if the 
creditor in fact sells the mortgage 
obligation could put a significant 
burden on consumers, who may not 
have the money available to make a 
significant advance payment. In 
contrast, the Board reasoned that the 
forward commitment test would be easy 
to apply at consummation, and would 
be unlikely to be circumvented by small 
creditors because they would be 
reluctant to extend credit for 
transactions they do not intend to keep 
in portfolio unless they have the 
assurance of a committed buyer before 
extending the credit. Thus, proposed 
§ 226.45(b)(2)(v) would have served as a 
means of indirectly limiting the 
exemption to mortgage obligations that 
are to be held in portfolio. The Board 
sought comment, however, on whether 

institutions could easily evade the 
escrow requirement by making higher- 
priced mortgage loans without a forward 
commitment in place and thereafter 
selling them to non-exempt purchasers 
and how to address this possibility 
without relying on post-consummation 
events. 

Among the commenters, there was a 
divergence of opinion on how this 
provision would work in practice. One 
trade association commenter stated that 
the forward commitment requirement 
would prevent creditors from selling 
portfolio mortgage obligations in the 
future. This appears to be a misreading 
of the Board’s proposal, as it would not 
have restricted the sale of higher-priced 
mortgage loans. The Board’s proposed 
§ 226.45(b)(2)(v) instead merely 
provided that, so long as the higher- 
priced mortgage loan was not subject to 
a forward commitment at the time of 
consummation, the higher-priced 
mortgage loan could later be sold on the 
secondary market without requiring an 
escrow account to be established at that 
time. One consumer advocacy group, 
concerned about the possibility that 
creditors would use the provision to 
skirt the escrow requirements, suggested 
a blanket rule that higher-priced 
mortgage loans that are exempt must be 
maintained in the portfolio of the 
creditor or, alternatively, that upon sale 
secondary market purchasers be 
required to establish escrow accounts 
for such mortgage obligations. 

After reviewing the comments 
received, the Bureau believes that the 
Board’s proposal is an appropriate 
method to implement the requirements 
of TILA section 129D(c)(3), as both 
creditor and consumer benefit if an 
escrow account is established at 
consummation of the transaction, rather 
than months or years later. Indeed, 
allowing a consumer to avoid having to 
make a single large lump-sum payment 
after consummation is part of the basic 
purpose of establishing an escrow 
account. Accordingly, the Bureau is 
following the approach in the Board’s 
proposal by adopting § 1026.35(b)(2)(v) 
to require that for a higher-priced 
mortgage loan to be exempt from the 
requirements under § 1026.35(b)(1), the 
higher-priced mortgage loan must not be 
subject to a forward commitment to be 
acquired by a creditor that does not 
satisfy the conditions of 
§ 1026.35(b)(2)(iii). Comment 
35(b)(2)(v)–1 clarifies that a higher- 
priced mortgage loan that is subject to 
a forward commitment is subject to the 
escrow requirement under 
§ 1026.35(b)(1), whether the forward 
commitment refers to the specific 
transaction or the higher-priced 
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mortgage loan meets prescribed criteria 
of the forward commitment, along with 
an example. As discussed separately in 
the Bureau’s 2013 ATR Final Rule, the 
Bureau is also adopting language in 
§ 1026.43(f) to provide that qualified 
mortgage status is not available to 
balloon-payment mortgages that would 
otherwise qualify for the exemption if 
the transactions are subject to a forward 
commitment at the time of 
consummation. 

35(b)(3) Cancellation 
Under TILA section 129D(d), a 

creditor or servicer of a higher-priced 
mortgage loan must maintain an escrow 
account for a minimum of five years 
following consummation, unless the 
underlying debt obligation is terminated 
earlier under certain prescribed 
circumstances. In addition, even after 
five years have elapsed, TILA section 
129D(d) provides that an escrow 
account shall remain in existence unless 
and until the consumer is current on the 
obligation and has accrued sufficient 
equity in the dwelling securing the 
consumer credit transaction ‘‘so as to no 
longer be required to maintain private 
mortgage insurance.’’ 

The Board’s proposed § 226.45(b)(3) 
would have implemented TILA section 
129D(d) by permitting cancellation of 
the escrow account only upon the 
earlier of termination of the legal 
obligation or five years after 
consummation, provided that at least 20 
percent of the original value of the 
property securing the underlying debt 
obligation is unencumbered and the 
consumer currently is not delinquent or 
in default on the underlying debt 
obligation. The Board modeled its 
proposal after the prerequisites for 
cancellation of private mortgage 
insurance coverage under the 
Homeowners Protection Act of 1998 
(HPA), 12 U.S.C. 4901–4910. Under the 
HPA, the consumer may initiate 
cancellation of private mortgage 
insurance (PMI) once the outstanding 
balance of the mortgage obligation is 
first scheduled to reach 80 percent of 
the original value of the property, 
regardless of the outstanding balance, 
based on the amortization schedule or 
actual payments. In addition, servicers 
must automatically terminate PMI for 
residential mortgage transactions on the 
earliest date that the principal balance 
of the mortgage is first scheduled to 
reach 78 percent of the original value of 
the secured property securing the 
mortgage obligation, where the 
consumer is current. The Board sought 
comment on this proposal, as well as 
whether TILA section 129D(d)(1) should 
be interpreted narrowly to mean that, 

among consumers with escrow accounts 
required pursuant to proposed 
§ 226.45(b)(1), only those that in fact 
have private mortgage insurance must 
meet the minimum equity requirement 
under the HPA as a prerequisite for 
cancelling their escrow accounts. 

Commenters generally agreed with the 
Board’s approach of requiring the 80 
percent loan-to-value (LTV) ratio for 
consumer-requested PMI termination, 
rather than the 78 percent LTV ratio for 
automatic PMI termination. Several 
commenters remarked, however, that 
the proposed language defining the 
equity cancellation requirement as ‘‘at 
least 20% of the original value of the 
property securing the underlying debt 
obligation is unencumbered’’ was 
confusing, if not misleading. 

The final rule follows the general 
approach in the Board’s proposal by 
adopting § 1026.35(b)(3) to establish the 
cancellation criteria for escrow accounts 
as provided by TILA section 129D(d). In 
response to comments, § 1026.35(b)(3) 
contains revised language describing the 
equity necessary for cancellation as an 
unpaid principal balance that is less 
than 80 percent of the original value of 
the property securing the underlying 
debt obligation. Additionally, the 
Bureau is adopting the Board’s proposed 
comment 45(b)(3)–1 as comment 
35(b)(3)–1 to clarify that termination of 
the underlying credit obligation could 
include, among other things, repayment, 
refinancing, rescission, and foreclosure. 
Comment 35(b)(3)–2 clarifies that 
§ 1026.35(b)(3) does not affect the right 
or obligation of a creditor or servicer, 
pursuant to the terms of the legal 
obligation or applicable law, to offer or 
require an escrow account after the 
minimum period dictated by 
§ 1026.35(b)(3). Finally, comment 
35(b)(3)–3 notes that the term ‘‘original 
value’’ in § 1026.35(b)(3)(ii)(A), as 
adopted from section 2(12) of the HPA, 
12 U.S.C. 4901(12), means the lesser of 
the sales price reflected in the sales 
contract for the property, if any, or the 
appraised value of the property at the 
time the transaction was consummated. 

35(c) 
The Board proposed to reserve 

§ 226.45(c) for future use in 
implementing section 1471 of the Dodd- 
Frank Act, which creates new TILA 
section 129H to establish certain 
appraisal requirements applicable to 
‘‘higher-risk mortgages.’’ Consistent 
with that proposal, the Bureau is 
reserving § 1026.35(c) in this final rule, 
thus permitting that section to be 
finalized separately in the 2013 
Interagency Appraisals Final Rule, 
discussed above. As discussed in part 

III.C, the 2013 Interagency Appraisals 
Final Rule will take effect subsequent to 
this final rule. 

35(d) Evasion; Open-End Credit 
The Board’s proposed § 226.45(d) 

would have paralleled existing 
§ 1026.35(b)(4) in prohibiting a creditor 
from structuring a home-secured 
transaction as an open-end plan to 
evade the requirements of proposed 
§ 226.45 in connection with credit 
secured by a consumer’s principal 
dwelling that does not meet the 
definition of open-end credit in 
§ 226.2(a)(20). No comments were 
received regarding the scope or 
substance of this proposal. The Bureau 
has adopted the Board’s proposal in 
§ 1026.35(d), with certain technical 
edits. 

VI. Effective Date 
As indicated above, this final rule is 

effective June 1, 2013. Thus, compliance 
with this final rule will be mandatory 
over eight months earlier than the 
January 21, 2014 baseline mandatory 
compliance date that the Bureau is 
adopting for most of the Title XIV 
Rulemakings, as discussed above in part 
III.C. As that discussion notes, the 
Bureau is carefully coordinating the 
implementation of the Title XIV 
Rulemakings, including their effective 
dates. The Bureau is including this final 
rule, however, among a subset of the 
new requirements of the Title XIV 
Rulemakings that will have earlier 
effective dates because they do not 
present significant implementation 
burdens for industry. For the following 
reasons, the Bureau believes that this 
final rule presents little or no 
compliance burden for creditors and 
therefore that an accelerated 
implementation period is appropriate. 

Although the Board’s 2011 Escrows 
Proposal did not expressly solicit 
comment on an appropriate 
implementation period, four industry 
trade associations commented on this 
question. Of the four, one represents 
financial services companies, and three 
represent credit unions. All four 
expressed concern that sufficient time 
be afforded industry to implement the 
new requirements when finalized, either 
as a general matter or specifically 
because of system changes that would 
be required. The trade association 
representing financial services 
companies merely stated that sufficient 
time to implement the final rule would 
be necessary without stating any 
specific period. Of the other three trade 
associations, one recommended an 
implementation period of one year and 
two recommend 6 to 12 months. The 
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38 Section 1022(b)(2) of the Dodd-Frank Act calls 
for the Bureau to consider the potential benefits and 
costs of a regulation to consumers and covered 
persons, including the potential reduction of access 
by consumers to consumer financial products and 
services; the impact on depository institutions and 
credit unions with $10 billion or less in total assets 
as described in section 1026 of the Dodd-Frank Act; 
and the impact on consumers in rural areas. 

39 The Bureau notes that it is focused here on the 
fact that regulatory provisions that clarify statutory 
provisions mitigate certain compliance costs 
associated with uncertainty over what the statutory 
provisions require. While it is possible that some 
clarifications would put greater burdens on 
creditors as compared to what the statute would 
ultimately be found to mandate, the Bureau believes 
that the rule’s clarifying provisions generally 
mitigate burden. 

Bureau notes, however, that these 
commenters’ concerns regarding the 
implementation period, particularly 
those relating to necessary system 
changes, were largely centered around 
two aspects of the Board’s proposal: 
(1) The proposed new disclosures, and 
(2) the new ‘‘transaction coverage rate’’ 
proposed to be used instead of the 
annual percentage rate for determining 
whether a transaction is a higher-priced 
mortgage loan subject to the escrow 
requirements. As discussed above in the 
applicable section-by-section analyses, 
the Bureau is not adopting either of 
those aspects of the Board’s proposal in 
this final rule. 

The final rule does not expand either 
the universe of transactions to which 
the escrow requirements apply or the 
universe of creditors subject to them. 
Indeed, the new exemption adopted by 
this final rule for higher-priced 
mortgage loans extended by small 
creditors that operate in rural or 
underserved areas represents a 
reduction in compliance burden for 
creditors that meet the exemption’s 
prerequisites. Moreover, the expansion 
of the partial exemption for 
condominiums to other property types 
where the governing association has an 
obligation to maintain a master policy 
insuring all dwellings, such as planned 
unit developments, also represents 
additional compliance burden relief for 
creditors. 

The only expansion of substantive 
requirements under this final rule is the 
extension from one to five years of the 
minimum duration generally applicable 
to escrow accounts required by the rule. 
The Bureau believes that even this 
expansion of the protection afforded 
consumers by escrow accounts will 
impose at most a modest increase in 
compliance burden for creditors because 
it simply extends an otherwise already 
applicable requirement by four 
additional years. Even this minimal 
additional burden will not be 
encountered by any creditor until at 
least one year after the rule’s effective 
date, when cancellation of mandatory 
escrow accounts otherwise first would 
have become permissible for the earliest 
higher-priced mortgage loans to be made 
after this final rule takes effect. 

The Bureau believes that both the 
burden relief for certain small creditors 
and the expanded protection for 
consumers of maintaining escrows for 
four additional years warrant expedited 
implementation to avoid any 
unnecessary delay of either. Such 
expedited implementation especially is 
warranted given that, in particular 
where the Bureau is not adopting the 
two aspects of the Board’s proposal that 

commenters identified as requiring 
significant time to implement, little or 
no new compliance burden 
accompanies such implementation. For 
these reasons, the Bureau is limiting the 
implementation period for this final rule 
by making it effective on June 1, 2013. 

VII. Dodd-Frank Act Section 1022(b)(2) 

A. Overview 
In developing the final rule, the 

Bureau has considered potential 
benefits, costs, and impacts,38 and has 
consulted or offered to consult with the 
prudential regulators, the U.S. 
Department of Housing and Urban 
Development, and the Federal Trade 
Commission (FTC), including with 
respect to consistency with any 
prudential, market, or systemic 
objectives that may be administered by 
such agencies. The Bureau is issuing 
this final rule to finalize the Board’s 
2011 Escrows Proposal, which the 
Board issued prior to the transfer of 
rulemaking authority to the Bureau. As 
the Board was not subject to Dodd- 
Frank Act section 1022(b)(2)(B), the 
Board’s 2011 Escrows Proposal did not 
contain a proposed Dodd-Frank Act 
section 1022 analysis. The Board did 
generally request comment on projected 
implementation and compliance costs, 
although commenters provided little 
information in response. As discussed 
above, the Bureau’s final rule 
implements certain amendments to the 
Truth in Lending Act made by the 
Dodd-Frank Act. Specifically, the final 
rule lengthens the time for which a 
mandatory escrow account established 
for a higher-priced mortgage loan must 
be maintained from a minimum period 
of one year to five years. In addition, the 
final rule creates an exemption from the 
escrow requirement for certain 
transactions extended by a creditor that 
meets four conditions. Those conditions 
are that the creditor: (1) Makes most of 
its first-lien covered transactions in 
rural or underserved counties; (2) 
during the preceding calendar year, 
together with its affiliates, originated 
500 or fewer first-lien covered 
transactions; (3) has an asset size less 
than $2 billion; and (4) together with its 
affiliates, generally does not escrow for 
any mortgage obligation that it or its 
affiliates currently services, except in 
limited circumstances. For eligible 

creditors, the final rule provides the 
exemption from the escrow 
requirements for transactions held in 
portfolio, but not for transactions that, at 
consummation, are subject to a forward 
commitment to be purchased by an 
investor that does not itself qualify for 
the exemption. 

The analysis below considers the 
benefits, costs, and impacts of key 
provisions of the final rule. With respect 
to these provisions, the analysis 
considers costs and benefits to 
consumers and costs and benefits to 
covered persons. The analysis also 
considers certain alternative provisions 
that were considered by the Bureau in 
the development of the final rule. 

Because the Bureau’s final rule 
implements certain self-effectuating 
amendments to TILA, the costs and 
benefits of the final rule will arise 
largely from the statute and not from the 
final rule that implements them. The 
Bureau’s final rule would provide 
benefits compared to allowing these 
TILA amendments to take effect alone, 
however, by clarifying parts of the 
statute that call for interpretation and 
using the Bureau’s exemption authority 
to exempt certain creditors who would 
otherwise be required to implement the 
escrow provisions. Greater clarity on 
these amendments, as provided by the 
final rule, should reduce the compliance 
burdens on covered persons by, for 
example, reducing costs for attorneys 
and compliance officers as well as 
potential costs of over-compliance and 
unnecessary litigation.39 Exempting 
certain financial institutions from the 
escrow requirement should reduce 
compliance costs and regulatory 
burdens for such institutions as well as 
provide greater access to credit for 
consumers in rural and underserved 
areas. The Bureau notes that any costs 
that these provisions impose beyond the 
statute itself are likely to be minimal. 

Section 1022 of the Dodd-Frank Act 
permits the Bureau to consider the 
benefits, costs and impacts of the final 
rule solely compared the effects of the 
statute taking effect without an 
implementing regulation. To provide 
the public better information about the 
benefits and costs of the statute, 
however, the Bureau has chosen to 
consider the benefits, costs, and impacts 
of these major provisions of the 
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40 The Home Mortgage Disclosure Act (HMDA), 
enacted by Congress in 1975, as implemented by 
the Bureau’s Regulation C requires lending 
institutions annually to report public loan-level 
data regarding mortgage originations. For more 
information, see http://www.ffiec.gov/hmda. It 
should be noted that not all mortgage creditors 
report HMDA data. The HMDA data capture 
roughly 90–95 percent of lending by the Federal 
Housing Administration and 75–85 percent of other 
first-lien home loan originations, in both cases 
including first liens on manufactured homes 
(transactions which also are subject to the final 
rule). U.S. Department of Housing and Urban 
Development, Office of Policy Development and 
Research (2011), A Look at the FHA’s Evolving 
Market Shares by Race and Ethnicity, U.S. Housing 
Market Conditions (May), pp. 6–12, Depository 

institutions (including credit unions) with assets 
less than $40 million (in 2011), for example, and 
those with branches exclusively in non- 
metropolitan areas and those that make no home 
purchase originations or originations refinancing a 
home purchase obligations secured by a first lien 
on a dwelling are not required to report under 
HMDA. Reporting requirements for non-depository 
institutions depend on several factors, including 
whether the company made fewer than 100 home 
purchase loans or refinancings of home purchase 
loans, the dollar volume of mortgage lending as 
share of total lending, and whether the institution 
had at least five applications, originations, or 
purchased loans from metropolitan areas. Robert B. 
Avery, Neil Bhutta, Kenneth P. Brevoort & Glenn B. 
Canner, The Mortgage Market in 2011: Highlights 
from the Data Reported under the Home Mortgage 
Disclosure Act, 98 Fed. Res. Bull., December 2012, 
n.6. 

41 Every national bank, State member bank, and 
insured nonmember bank is required by its primary 
Federal regulator to file consolidated Reports of 
Condition and Income, also known as Call Reports, 
for each quarter as of the close of business on the 
last day of each calendar quarter (the report date). 
The specific reporting requirements depend upon 
the size of the bank and whether it has any foreign 
offices. For more information, see http:// 
www2.fdic.gov/call_tfr_rpts/. 

42 The Nationwide Mortgage Licensing System is 
a national registry of non-depository financial 
institutions including mortgage loan originators. 
Portions of the registration information are public. 
The Mortgage Call Report data are reported at the 
institution level and include information on the 
number and dollar amount of loans originated, and 
the number and dollar amount of loans brokered. 

proposed rule against a pre-statutory 
baseline (i.e., the benefits, costs, and 
impacts of the statute and the regulation 
combined). The Bureau notes at the 
outset that there are only limited data 
that are publicly available and 
representative of the full universe of 
mortgage credit, including in particular 
with respect to rural and underserved 
communities. Additionally, there are 
limited data regarding the use of escrow 
accounts subsequent to the Board’s 2008 
HOEPA Final Rule. 

B. Potential Benefits and Costs to 
Consumers and Covered Persons 

Congress enacted sections 1461 and 
1462 of the Dodd-Frank Act as 
amendments to TILA. As amended, 
TILA requires the establishment of 
escrow accounts for certain transactions, 
establishes minimum periods for which 
such required escrow accounts must be 
maintained, and requires certain 
disclosures relating to escrow accounts. 
The Bureau’s final rule implements 
certain of these requirements. In 
addition, the amendments authorize the 
Board, and now the Bureau, to create 
certain exemptions from the escrow 
requirements for transactions originated 
by creditors meeting certain prescribed 
criteria. These amendments are being 
adopted in furtherance of the Bureau’s 
charge to prescribe regulations to carry 
out the purposes of TILA, including 
promoting consumers’ awareness of the 
cost of credit and their informed use 
thereof. 

The Bureau has relied on a variety of 
data sources to analyze the potential 
benefits, costs, and impacts of the final 
rule. However, in some instances, the 
requisite data are not available or are 
quite limited. Data with which to 
quantify the benefits of the final rule are 
particularly limited. As a result, 
portions of this analysis rely in part on 
general economic principles to provide 
a qualitative discussion of the benefits, 
costs, and impacts of the final rule. The 
primary source of data used in this 
analysis is HMDA.40 Because the latest 

data available are for originations made 
in calendar year 2011, the empirical 
analysis generally uses the 2011 market 
as the baseline. Data from the fourth 
quarter 2011 bank and thrift Call 
Reports,41 the fourth quarter 2011 credit 
union call reports from the National 
Credit Union Administration (NCUA), 
and de-identified data from the National 
Mortgage Licensing System (NMLS) 
Mortgage Call Reports (MCR) 42 for the 
fourth quarter of 2011 were also used to 
identify financial institutions and their 
characteristics. The unit of observation 
in this analysis is the entity: If there are 
multiple subsidiaries of a parent 
company, then their originations are 
summed, and revenues are total 
revenues for all subsidiaries. 

The estimates in this analysis are 
based upon data and statistical analyses 
performed by the Bureau. To estimate 
counts and properties of mortgages for 
entities that do not report under HMDA, 
the Bureau has matched HMDA data to 
Call Report data and MCR data and has 
statistically projected estimated 
transaction counts for those depository 
institutions that do not report these data 
either under HMDA or on the NCUA 
call report. The Bureau has projected 
originations of higher-priced mortgage 
loans for depositories that do not report 
HMDA in a similar fashion. These 
projections use Poisson regressions that 
estimate transaction volumes as a 
function of an institution’s total assets, 

employment, mortgage holdings and 
geographic presence. 

The discussion below describes four 
categories of benefits and costs. First, 
the Bureau reviews the benefits and 
costs to consumers whose creditors are 
subject to the escrow requirement. 
Second, the Bureau reviews the 
potential benefits and costs to those 
consumers whose creditors are exempt 
from the escrow requirements. Third, 
the Bureau analyzes the benefits and 
costs to creditors subject to the Bureau’s 
escrow requirements. Fourth, the 
Bureau outlines the benefits and costs to 
creditors exempt from the Bureau’s 
escrow requirements. 

1. Potential Costs and Benefits to 
Consumers of Non-Exempt Creditors 

For consumers whose mortgage 
transactions are originated by non- 
exempt creditors, the main effect of this 
final rule is that the creditor generally 
must provide an escrow account for four 
additional years, i.e., for five years 
instead of for one year. The Bureau 
estimates that these creditors originated 
217,260 first-lien higher-priced 
mortgage loans in 2011. The Bureau 
believes that the benefits for consumers 
of having mandatory escrow accounts 
established include: (1) The 
convenience of paying one bill instead 
of several; (2) a budgeting device to 
enable consumers not to incur a major 
expense later; and (3) a lower 
probability of default and possible 
foreclosure. Mandatory escrow accounts 
already must be established for higher- 
priced mortgage loans pursuant to 
existing Regulation Z requirements 
adopted in the Board’s 2008 HOEPA 
Final Rule, but to the extent such 
accounts are beneficial to consumers the 
extension of the accounts’ minimum 
durations enhances and extends those 
benefits. 

Consumers may find it more 
convenient to pay one mortgage bill 
instead of paying a mortgage bill, an 
insurance bill, and potentially several 
tax bills. Consumers then can address 
any questions or concerns about 
payment to a single company, the 
mortgage servicer, thus reducing 
transaction costs, and having a single 
bill to pay reduces the likelihood that 
the consumer forget to pay either the 
insurance or the tax bill. The servicer 
effectively assumes the burden of 
tracking whom to pay, how much, and 
when, across multiple payees. These 
benefits, and all the benefits and costs 
listed below unless specified otherwise, 
last for as long as the escrow account 
exists. Thus, the final rule simply 
extends the duration of these benefits 
and costs from one year to five. The 
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43 H. Liu, P. Chintagunta, & T. Zhu, 
Complementarities and the Demand for Home 
Broadband Internet Services, Marketing Science, 
29(4), 701–720 (2010). 

44 Michael A. Barr & Jane B. Dokko, Paying to 
Save: Tax Withholding and Asset Allocation Among 
Low- and Moderate-Income Taxpayers, Finance and 
Economics Discussion Series, Federal Reserve 
Board (2008), available at: http:// 
www.federalreserve.gov/pubs/feds/2008/200811/ 
200811pap.pdf. 

45 Id. 

46 Nathan B. Anderson and Jane B. Dokko, 
Liquidity Problems and Early Payment Default 
Among Subprime Mortgages, Finance and 
Economics Discussion Series, Federal Reserve 
Board (2011), available at: http:// 
www.federalreserve.gov/pubs/feds/2011/201109/ 
201109pap.pdf. 

47 Nabil Al-Najjar, Sandeep Baliga, & David 
Besanko. Market forces meet behavioral biases: cost 
misallocation and irrational pricing, RAND Journal 
of Economics, 39(1), 214–237 (2008), available at: 
http://www.kellogg.northwestern.edu/faculty/ 
baliga/htm/sunkcost.pdf. 

48 While small creditors operating predominantly 
in rural or underserved areas originate some higher- 
priced mortgage loans subject to a forward 
commitment, based on HMDA 2011 the Bureau 
believes that the magnitude of these transactions is 
small, relative to the overall higher-priced mortgage 
loan market. Moreover, if the transaction is subject 
to a forward commitment, then the creditor is likely 
to pass-through the escrow cost to the (eventual) 
buyer, and thus the creditor’s cost is not going to 
be affected significantly. On the other hand, for 
consumer benefits this is an unambiguously 
conservative assumption, see below. 

value of this benefit will vary across 
consumers, and there is no current 
research to estimate it. An 
approximation may be found, however, 
in a recent estimate of around $20 per 
month per consumer, depending on the 
household’s income, coming from the 
value of paying the same bill for phone, 
cable television, and Internet services 
(the ‘‘Bundle Study’’).43 

Additionally, extending the duration 
of the mandatory escrow period ensures 
that the consumer does not face a 
sizable, unanticipated fee later, for the 
four additional years of escrow account 
provision. Recent research suggests that 
many consumers value the over- 
withholding of personal income taxes 
through periodic payroll deductions and 
receiving a check from the IRS in the 
spring despite foregoing the interest on 
the overpaid taxes throughout the 
previous year.44 A mortgage escrow 
account works in a similar fashion; 
consumers pay the same fixed amount, 
sometimes interest-free, throughout the 
year in return for not having to pay a 
large lump-sum payment in the end. 
Consequently, consumers with an 
escrow account are much less likely to 
experience potentially unexpected cost 
shocks associated with paying a large 
property tax and/or home insurance 
bills, that could lead other consumers to 
default on their mortgage. Based on 
recent research on the value of receiving 
a refund check from the IRS in the 
spring,45 the Bureau estimates that the 
average value of the benefit of over- 
withholding resulting from the 
extension of the escrow period for low- 
to moderate-income households is 2.65 
percent of the yearly amount paid for 
property taxes and insurance. The 
analogy is not exact because a tax 
refund can be used for other purposes 
whereas an escrow account is calibrated 
to meet only the consumer’s insurance 
and property tax obligations. However, 
the Bureau believes consumers may 
experience similar benefit from this 
forced-savings method because they are 
likely to use any forced savings from the 
tax refund for the most pressing needs 
first, and not paying property taxes on 
one’s dwelling can result in foreclosure. 
The Bureau recognizes that any benefit 
may not be the same for all consumers 

and that some consumers may prefer to 
manage their own payments. 

Finally, the final rule may lead to a 
lower probability of default (on average) 
resulting from the budgeting benefits of 
escrow accounts. However, based on 
recent research,46 this benefit may be 
most valuable in the first year after 
originating the mortgage and thus is 
already provided by the existing escrow 
requirement. The Bureau nevertheless 
believes that, although difficult to 
quantify, some further benefit of default 
and foreclosure avoidance extending 
into the second through fifth years 
exists for at least some consumers. 

At least for some consumers, the 
lengthening of the minimum period 
under which an escrow must be 
maintained may have certain costs. The 
Bureau believes these costs may include 
(1) foregone interest; (2) increased prices 
resulting from creditors passing-through 
their costs; and (3) potentially less 
access to credit. 

Under some State regulations, 
creditors are not required to pay interest 
on consumers’ funds held in escrow 
accounts. Therefore, consumers may be 
foregoing interest on such amounts. 
While, on average, consumers value the 
budgeting device described above, it is 
likely that at least some consumers 
would rather invest their funds and 
make their tax and insurance payments 
on their own. The Bureau, however, 
believes that any returns on amounts 
that would have been foregone under 
the escrow requirements are likely to be 
modest. 

The Bureau additionally notes that 
the servicing costs of maintaining an 
escrow account may be passed on to 
consumers, resulting in a greater overall 
cost to consumers of effecting the proper 
and timely payment of their tax and 
insurance obligations. The magnitude of 
this pass-through should be small, 
however, because the marginal increase 
in overall servicing costs resulting 
specifically from the escrow 
requirement is likely to be minor 
compared to those overall servicing 
costs. Some creditors might mistakenly 
allocate the fixed costs of escrow 
provisions (software changes, personnel 
training, and so on), to each consumer 
getting an escrow account, even though 
these costs should not affect the 
creditor’s profit-maximizing price. This 
results in a less-profitable pricing 

scheme, hurting both the creditor and 
the consumers.47 

Finally, it is possible that some 
creditors might consider the additional 
four years for which escrow accounts 
must be maintained a sufficiently high 
burden to exit the market for higher- 
priced mortgage loans altogether. 
However, given that these creditors 
already provide escrows for the first 
year of a higher-priced mortgage loan, 
the Bureau believes it is unlikely that a 
significant number of creditors will exit 
the market for this reason and that, even 
if a creditor exits the market, consumers 
generally should be able to find other 
creditors. The Bureau believes that, 
overall, the final rule will not materially 
reduce consumers’ access to consumer 
financial products or services. 

2. Potential Costs and Benefits to 
Consumers of Exempt Creditors 

For consumers who get a higher- 
priced mortgage loan from an exempt 
creditor, the final rule will result in no 
escrow account being required, as 
opposed to the creditor being required 
to escrow for a year. The Bureau 
estimates that these creditors originated 
50,468 first-lien higher-priced mortgage 
loans in 2011. The Bureau 
acknowledges that it is likely some of 
these transactions were not eligible for 
the exemption, because they were 
subject to a forward commitment to be 
sold. To further its analysis, however, 
the Bureau conservatively assumes that 
none of the transactions were subject to 
a forward commitment.48 

The Bureau believes these consumers 
may benefit from less restricted access 
to credit; lower prices resulting from 
creditors not passing through the cost of 
escrowing to the consumers; and the 
ability to invest their money and earn a 
return. As noted earlier, a small 
mortgage originator operating 
predominantly in rural or underserved 
areas may be better able to compete with 
incumbent originators who escrow 
because it will not have to incur the 

VerDate Mar<15>2010 18:58 Jan 18, 2013 Jkt 229001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\22JAR2.SGM 22JAR2tk
el

le
y 

on
 D

S
K

3S
P

TV
N

1P
R

O
D

 w
ith

 

CONSUMER FINANCIAL PROTECTION BUREAU: PROBLEM, CONT.                                           83 COPYRIGHT © 2014 HARVARD UNIVERSITY

Appendix E (cont.): Escrow Requirements Under the Truth in Lending Act (Regulation Z)

http://www.kellogg.northwestern.edu/faculty/baliga/htm/sunkcost.pdf
http://www.kellogg.northwestern.edu/faculty/baliga/htm/sunkcost.pdf
http://www.federalreserve.gov/pubs/feds/2008/200811/200811pap.pdf
http://www.federalreserve.gov/pubs/feds/2008/200811/200811pap.pdf
http://www.federalreserve.gov/pubs/feds/2008/200811/200811pap.pdf
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf


4746 Federal Register / Vol. 78, No. 14 / Tuesday, January 22, 2013 / Rules and Regulations 

49 Nathan B. Anderson and Jane B. Dokko, 
Liquidity Problems and Early Payment Default 
Among Subprime Mortgages, Finance and 
Economics Discussion Series, Federal Reserve 
Board (2011), available at: http:// 
www.federalreserve.gov/pubs/feds/2011/201109/ 
201109pap.pdf. 

50 Out of those, there are 3,235banks, 562 thrifts, 
1,372 credit unions, and 2,265 non-depository 
institutions. 

51 A median bank or thrift originated 7 first lien 
higher-priced mortgage loans, a median credit 
union originated 3 first lien higher-priced mortgage 
loans, and a median non-depository institution 
originated 13 first lien higher-priced mortgage 
loans. 

costs of establishing and maintaining an 
escrow account. This may provide an 
extra incentive for small originators to 
enter the market, creating greater access 
to credit for consumers living in rural 
and underserved areas. The Bureau does 
not have the data to be able to estimate 
the magnitude of this effect. 

Additionally, the price for such 
consumers may be reduced as mortgage 
providers would not pass the costs of 
providing escrows to consumers. The 
magnitude of this pass-through should 
be small, because firms should 
optimally pass through only the 
increase in marginal costs that tend to 
be small for escrow provision, as 
opposed to the fixed (overhead) costs. 
However, some creditors might 
mistakenly spread the overhead costs of 
escrow provision over all consumers, 
resulting in higher prices to such 
consumers, lower mortgage transaction 
volume for the creditor, and lower 
creditor profit overall. 

Another benefit for consumers may be 
the ability to invest their money and 
earn a return on amounts that might, 
depending on State regulations, be 
forgone under an escrow. While, as 
discussed above, on average, consumers 
value the budgeting device that the 
escrow provides, it is likely that at least 
some consumers would rather have 
flexibility with regard to payment terms. 
The Bureau believes that any returns on 
amounts that would have been foregone 
under the escrow requirements are 
likely to be modest. The exemption 
allows certain creditors not to escrow 
for the first year after mortgage 
origination, thus the magnitude of this 
benefit is even smaller because the 
creditors would have cancelled the 
escrow right after one year otherwise. 

For some consumers, providing an 
exemption for creditors operating in 
rural or underserved communities 
would create certain costs. These costs 
include: The inconvenience of paying 
several bills instead of one; the lack of 
a budgeting device to enable consumers 
not to incur a major expense later; a 
higher probability of foreclosure; and 
the possibility of underestimating the 
overall cost of maintaining their 
residence. 

Because the consumer must pay not 
only a mortgage bill, but also an 
insurance bill and, potentially, several 
tax bills, there is a higher probability 
that the consumer may forget or neglect 
to pay one or more of the bills. 
Moreover, there may be higher 
transaction costs for the consumer who 
no longer has a single organization to 
consult regarding payments, but rather 
must deal with several organizations as 
payment questions arise. The value of 

this cost will vary across consumers, 
and there is no current research to 
estimate it. An approximation is a 
recent estimate of around $20 per month 
per consumer, depending on the 
household’s income, coming from the 
value of paying the same bill for phone, 
cable television, and Internet services as 
described in the Bundle Study, noted 
above. 

Additionally, without a budgeting 
device, consumers will need to self- 
manage the payment of intermittent 
large bills. As described above, recent 
research suggests that many consumers 
value the over-withholding of personal 
income taxes through periodic payroll 
deductions and receiving a check from 
the IRS in the spring despite foregoing 
the interest on the overpaid taxes 
throughout the previous year. A 
mortgage escrow works in a similar 
fashion; consumers pay the same fixed 
amount, sometimes interest-free, 
throughout the year, without having to 
pay a large lump-sum payment in the 
end. Based on the recent research of the 
value of receiving a refund check from 
the IRS in the spring, the Bureau 
estimates the average value of having an 
escrow for low to moderate income 
households to be 2.65 percent of the 
yearly amount paid for property taxes 
and insurance. The cost will not be the 
same for all consumers as some 
consumers could find cost savings in 
managing payments on their own. 

However, for those consumers who do 
struggle with payments, there is a higher 
probability of foreclosure (on average) 
resulting from the lack of a budgeting 
device. Based on the recent research,49 
consumers not having an escrow 
account in the first year after mortgage 
originations will result in 0.35 percent 
more foreclosures per year for the first- 
lien higher-priced mortgage loans. 
Having an escrow account for the first 
year of the mortgage obligation’s term 
appears to be particularly important for 
consumer protection considerations 
because often the consumer has 
depleted savings as a part of the 
mortgage origination process and may 
not have prepared adequately for the 
upcoming semi-annual or annual 
property tax and home insurance bills. 
Both of these effects, and thus the 
benefits of having (or the costs of not 
having) an escrow account, appear to 
diminish after the first year. As noted 
above, some consumers might be 

unaware of the amount of the property 
tax and home insurance that they will 
have to pay every year. Having an 
escrow illustrates to consumers exactly 
how much they have to pay per month 
for the mortgage, property tax, and 
home insurance. If consumers 
underestimate the cost of the property 
tax and the home insurance, then some 
consumers will buy a house that they 
cannot afford, or buy a more expensive 
house than they would ideally want. 
The Bureau does not have the data to 
estimate the magnitude of this cost. 

3. Potential Costs and Benefits for Non- 
Exempt Creditors 

For the non-exempt creditors, the 
main effect of the final rule is that 
creditors need to provide an escrow 
account for four additional years: for 
five years instead of for one year. The 
Bureau does not have the data on how 
many creditors do not already provide 
escrow accounts up to the fifth year 
after a mortgage origination. The Bureau 
estimates that there are 7,434 non- 
exempt creditors who originated any 
first-lien higher-priced mortgage loans 
in 2011.50 A median creditor in this 
group originated six first-lien higher- 
priced mortgage loans in 2011.51 The 
Bureau notes that some creditors who 
might otherwise qualify for the Bureau’s 
exemption may decide to continue to 
provide escrows for first-lien higher- 
priced mortgage loans. The Bureau 
cannot estimate the number of these 
creditors, and conservatively estimates 
this number to be insignificant. The 
benefits and costs described in this part 
of the analysis would also apply to these 
creditors. 

The two main benefits for this group 
of creditors are: Assurance that 
consumers have met their obligations; 
and the potential for interest earnings in 
the escrow account subject to State 
regulations. If consumers are late on 
their property taxes, the government 
often has the first claim on the dwelling 
that secures the transaction in case of 
consumer default. If consumers do not 
pay their home insurance premiums, 
then the creditor might end up with 
nothing if something happens to the 
dwelling that secures the transaction. 
Because of this potential, many 
creditors currently verify whether or not 
the consumer made the requisite 
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52 The Bureau is aware that some jurisdictions 
still process taxes by hand and/or impose fees on 
the creditors seeking access to the tax information, 
significantly adding to the burden of establishing 
escrow accounts in these jurisdictions. 

53 Out of those, there are 2,112 banks, 141 thrifts, 
355 credit unions, and 4 non-depository 
institutions. The Bureau does not possess the 
information on whether HMDA non-reporting non- 
depository institutions are rural, and conservatively 
assumes that they are not. 

54 A median bank or thrift originated 13, a median 
credit union originated 10, and a median non- 
depository institution originated 6 mortgage 
obligations. 

55 The Bureau acknowledges that this creditor 
cost is also a consumer benefit. However, as 
described above, the Bureau believes the benefit per 
consumer is fairly modest. 

insurance premiums and tax payments 
every year even where the consumer did 
not set up an escrow account. The final 
rule will allow creditors to forego this 
verification process as the funds would 
be escrowed. 

Moreover, the creditor may be able to 
gain returns on the money that the 
consumers keep in their escrow 
account. Depending on the State, the 
creditor might not be required to pay 
interest on the money in the escrow 
account. The amount that the consumer 
is required to have in the consumer’s 
escrow account is generally limited to 
two months’ worth of property taxes 
and home insurance. However, some 
States require a fixed interest rate to be 
paid on escrow accounts, resulting in an 
additional cost to the creditors. This 
cost is higher if the required interest rate 
is not updated frequently and current 
interest rates are low compared to the 
rate set by the State. 

There are startup and operational 
costs of providing escrow accounts. 
Creditors are already required to 
provide the escrow account for a year, 
and thus the Bureau believes that there 
are few startup costs implicated by the 
final rule or that any startup costs are 
relatively minor given that these 
creditors probably have already set up a 
system capable of escrowing in response 
to the current regulation. There are, 
however, operating costs implicated in 
maintaining an escrow account for an 
additional four years. These costs vary 
widely with the size of the institution 
and the local jurisdictions served. For 
the bigger creditors, with up-to-date 
information technology systems, the 
Bureau believes the cost of maintaining 
escrows for four additional years is 
negligible, and that many of these 
creditors may already do so. For a small 
creditor, that does not invest as much in 
technology, and serves a jurisdiction 
that does not process taxes 
automatically, the cost of providing the 
escrow account could be larger.52 
However, the Bureau believes that 
escrow accounts become cost-effective 
once operations reach a certain scale, 
and thus even this operating cost is 
relatively minor. The Board’s 
calculation and the Bureau’s subsequent 
adjustments to the minimal portfolio 
size necessary to escrow ensure that the 
non-exempt creditors with over 500 
originations per year can achieve the 
scale necessary for cost-efficient escrow 
provision. Additionally, the creditors 
can outsource escrowing to servicing 

firms and pass through at least some of 
these costs to the consumer. 

4. Potential Costs and Benefits for 
Exempt Creditors 

For the exempt creditors, the main 
effect of the final rule is that the creditor 
does not need to provide an escrow 
account at all for the first year after 
mortgage origination. The Bureau 
estimates that there are 2,612 exempt 
creditors who originated any first-lien 
higher-priced mortgage loans in 2011.53 
A median creditor in this group 
originated 13 first-lien higher-priced 
mortgage loans in 2011. A median bank 
or thrift originated 13, a median credit 
union originated 10, and a median non- 
depository institution originated 6 
mortgage obligations.54 

The main benefit for this group of 
creditors is in eliminating or greatly 
reducing the accounting and 
compliance costs of providing the 
escrow accounts. It is not clear whether 
this saving is significant, resulting from 
the fact that these creditors already 
provide escrows for the first year, and 
thus have already undertaken the effort 
to set up a system capable of escrowing. 
The exemption from the final rule is 
likely to lead to less employee time 
being devoted to complying with the 
regulation; however, the Bureau 
believes that benefit is likely to be 
negligible resulting from the number of 
first-lien higher-priced mortgage loans 
originated at a median institution. 

Because the creditors in this group 
who currently extend higher-priced 
mortgage loans have already expended 
the start-up costs of providing escrows, 
many of these creditors might be willing 
to continue providing escrows to their 
consumers if the ongoing costs of 
providing escrows are low. For these 
creditors the costs and benefits are akin 
to those described above for the non- 
exempt creditors, with the stipulation 
that the benefits of providing escrows 
for five years clearly outweigh the costs. 

However, there are several costs 
associated with this group of creditors, 
including: The uncertainty over whether 
a consumer has met his obligations, a 
higher probability of foreclosure, and 
foregoing the additional funds that 
escrows may provide. Because creditors 
that do not provide escrow accounts are 
not certain whether consumers have 

paid their property taxes and home 
insurance, they carry a considerable 
amount of risk. As noted previously, if 
consumers are late on their property 
taxes, the government often has the first 
claim on the dwelling that secures the 
transaction in case of consumer default. 
If consumers do not pay their home 
insurance premiums, then the creditor 
might end up with nothing if something 
happens to the dwelling that secures the 
transaction. 

Moreover, all else being equal, these 
consumers have a higher probability of 
defaulting. Consumers, on average, 
value a budgeting device to enable 
consumers not to incur a major expense 
later. As noted above, recent research 
suggests that many consumers value the 
over-withholding of personal income 
taxes through periodic payroll 
deductions and receiving a check from 
the IRS in the spring despite foregoing 
the interest on the overpaid taxes 
throughout the previous year. A 
mortgage escrow works in a similar 
fashion; consumers pay the same fixed 
amount, sometimes interest-free, 
throughout the year, without having to 
pay a large lump-sum payment in the 
end. As previously noted, research 
suggests that consumers not having an 
escrow in the first year after mortgage 
originations will result in 0.35 percent 
more foreclosures per year for first-lien 
higher-priced mortgage loans. 

Finally, creditors who do not escrow 
forego the opportunity to invest the 
money in the consumers’ escrow 
accounts. Depending on the State, the 
creditor might not have to pay interest 
on the money in the escrow account. 
The excess amount that the consumer is 
required to have in the consumer’s 
escrow account is generally limited to 
two months’ worth of property taxes 
and home insurance. However, some 
States require a fixed interest rate to be 
paid on escrow accounts. Laws setting 
rates may not be updated frequently 
enough, resulting in an additional cost 
to creditors, especially when the interest 
rates are exceptionally low.55 

C. Impact of the Final Rule on 
Depository Institutions and Credit 
Unions With $10 Billion or Less in Total 
Assets, as Described in Section 1026 

The discussion below describes 
certain consequences of the final rule 
based on the particular characteristics of 
the creditor. First, the Bureau analyzes 
the impact of the final rule on creditors 
with $10 billion or less in total assets, 
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56 These include 3,170 banks, 548 thrifts, and 
1,369 credit unions. 

which are subject to the Bureau’s 
escrow requirements. Then, the Bureau 
outlines the impact of the final rule on 
creditors with $10 billion or less in total 
assets, which are exempt from the 
Bureau’s escrow requirements. For both 
of these groups the benefits, the costs, 
and the median origination counts are 
identical to the discussion above. 

For the non-exempt creditors, the 
main effect of the final rule is that the 
creditor needs to provide an escrow 
account for four additional years: For 
five years instead of for one year. The 
Bureau estimates that there are 5,087 
non-exempt creditors with $10 billion 
or less in total assets, who originated 
any first-lien higher-priced mortgage 
loans in 2011.56 These creditors 
originated 91,142 first-lien higher-price 
mortgage loans in 2011. The Bureau 
additionally notes that some creditors 
who might otherwise qualify for the 
Bureau’s exemption may decide to 
continue to provide escrows for first- 
lien higher-priced mortgage loans. The 
Bureau cannot estimate the number of 
these creditors, and conservatively 
estimates this number to be 
insignificant. The benefits and costs 
described in this part of the analysis 
would also apply to these creditors. The 
impact described below would also 
apply to these creditors. 

For creditors that qualify for the new 
exemption for creditors that operate 
predominantly in rural or underserved 
areas, the regulation will allow them, 
post-effective date, to avoid having to 
comply with both the existing 
requirement to establish escrow 
accounts for covered higher-priced 
mortgage loans for at least one year and 
the new general requirement to establish 
accounts for at least five years for new 
consumer transactions if the creditors 
determine that it is in their best interest 
to do so. A creditor in this group could 
voluntarily require an escrow account 
for five years if they choose to, and thus 
this rule does not impose any significant 
costs on this group of creditors. These 
creditors originated 50,468 first-lien 
higher-priced mortgage loans in 2011. 

D. Impact of the Final Rule on 
Consumers in Rural Areas 

The Bureau expects that for the 
consumers in rural areas, the costs and 
benefits are largely the same as for the 
consumers in the not necessarily rural 
areas described above. The single 
biggest difference is the availability of 
credit; rural consumers have 
significantly fewer options for getting a 
higher-priced mortgage loan. Even for 

the densest counties included in the 
rural definition (UIC code 8 counties 
with micropolitans), the median county 
has only 10 creditors making higher- 
priced mortgage loans, as opposed to 16 
for the least dense UIC code not 
included in the rural definition (UIC 5). 
Given the scope of the rural and 
underserved exemption, the Bureau 
believes that any rural consumer can, 
but need not, get a mortgage transaction 
from an exempt creditor as opposed to 
getting a mortgage transaction from a 
non-exempt creditor, and that there will 
be sufficiently many creditors left in any 
given market to ensure a proper 
competitive process. As a result of the 
final rule, the Bureau believes that 
consumers in rural areas may benefit 
from greater access to credit, because 
there may be more competition between 
incumbent originators who escrow and 
smaller mortgage originators who may 
benefit from the Bureau’s exemption 
requirement. Some consumers might 
prefer to get a mortgage with an escrow, 
for all the benefits described above. 
However, the Bureau conservatively 
estimates that all rural consumers will 
choose to get their mortgages from an 
exempt creditor and that none of these 
consumers’ transactions will be subject 
to forward commitment. 

For these consumers, the final rule 
will result in no escrow account being 
required, as opposed to the creditor 
being required to escrow for a year. The 
Bureau estimates that there were 50,468 
first-lien higher-priced mortgage loans 
originated in rural areas in 2011. 

The Bureau believes these consumers 
may benefit from less restricted access 
to credit; lower prices resulting from 
creditors not passing through the cost of 
escrowing to the consumers; and the 
ability to invest their money and earn a 
return. Because a small mortgage 
originator operating predominantly in 
rural or underserved areas will not have 
to incur the costs of establishing and 
maintaining escrow accounts for higher- 
priced mortgage loans, it may be willing 
to keep making such transactions where 
it is not willing to do so under the 
current regulation. This may provide 
stronger incentives for small originators 
to continue making higher-priced 
mortgage loans (or to resume doing so 
where they have previously decided to 
stop), creating greater access to credit 
for consumers living in rural and 
underserved areas. The Bureau does not 
have the data to be able to estimate the 
magnitude of this effect. 

E. Consideration of Alternatives 
To implement the statutory changes 

the Bureau considered different 
definitions of rural and the size 

exemption, both for the asset size and 
for the number of originations. As 
described above, the definition of rural 
proposed in the Board’s 2011 Escrows 
Proposal included counties with 
USDA’s urban influence codes of 7, 10, 
11, and 12. Taking into account the 
comments received on the proposal, the 
Bureau believed this definition was too 
narrow to capture fully Congress’s 
apparent concern regarding access to 
credit. 

In finalizing the rule the Bureau 
considered using an alternative 
definition of rural that would have used 
the same definition as provided under 
USDA’s section 502 Rural Housing 
program. Under the USDA section 502 
Rural Housing definition of ‘‘rural’’, 
approximately 37 percent of the U.S. 
population lives in an area considered 
to be rural, compared to approximately 
10 percent according to the definition 
used in the final rule, which defines 
rural as counties with UICs 4, 6, 7, 8, 9, 
10, 11, and 12. The Bureau considered 
the trade-off of exempting more 
creditors and thus potentially mitigating 
consumer access to credit issues versus 
exempting fewer creditors and 
providing more consumers with the 
consumer protections represented by 
escrow accounts. The Bureau’s analysis 
of the 2011 HMDA data showed that, 
even with the definition of rural in the 
final rule that includes counties with 
codes of 4, 6, 7, 8, 9, 10, 11, and 12, a 
median county in the least dense county 
code that is not exempt (code 5) had 16 
creditors that extended any higher- 
priced mortgage loans in 2011. In light 
of these data, the Bureau believes that, 
even if some of these creditors exit the 
higher-priced mortgage loan market for 
lack of an exemption, there will still be 
enough competition in those counties, 
and therefore the risk of potential access 
to credit issues for consumers in these 
areas is mitigated. Consequently, the 
Bureau believes that expanding the 
definition of rural in the final rule to the 
USDA section 502 Rural Housing 
definition would have allowed creditors 
to originate mortgage obligations 
without the escrow protections 
mandated by the Congress, while access 
to credit would not be significantly 
improved. In light of these 
considerations, the Bureau believes the 
final rule reflects the Bureau’s judgment 
based upon all of the evidence it has 
obtained regarding the areas included, 
such as the urban influence, density of 
the population, and the number of 
higher-priced mortgage loan creditors in 
the county, in how best to effectuate the 
purposes of the law Congress enacted. 

In addition, the Bureau considered 
alternative origination thresholds. The 
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57 Consider, for example, a creditor that originates 
300 mortgage obligations, but services only 80 of 
them. 

58 For purposes of assessing the impacts of the 
final rule on small entities, ‘‘small entities’’ is 
defined in the RFA to include small businesses, 
small not-for-profit organizations, and small 
government jurisdictions. 5 U.S.C. 601(6). A ‘‘small 
business’’ is determined by application of Small 
Business Administration regulations and reference 
to the North American Industry Classification 
System (NAICS) classifications and size standards. 
5 U.S.C. 601(3). A ‘‘small organization’’ is any ‘‘not- 
for-profit enterprise which is independently owned 
and operated and is not dominant in its field.’’ 5 
U.S.C. 601(4). A ‘‘small governmental jurisdiction’’ 
is the government of a city, county, town, township, 
village, school district, or special district with a 
population of less than 50,000. 5 U.S.C. 601(5). 

59 5 U.S.C. 609. 
60 The current SBA size standards are found on 

SBA’s Web site at http://www.sba.gov/content/ 
table-small-business-size-standards. 

Board’s proposal extended the 
exemption to creditors that, together 
with their affiliates, originate and retain 
servicing rights to 100 or fewer first-lien 
mortgage obligations in either of the 
preceding two years. As discussed more 
fully above, the Board noted its belief 
from the available information that the 
economies of scale necessary to escrow 
cost-effectively, or else to satisfy the 
escrow requirement by outsourcing to a 
sub-servicer, generally exist when a 
mortgage servicer has a portfolio of at 
least 500 mortgage obligations. 
Consequently, the Board proposed 
setting the cut-off at 100 or fewer first- 
lien mortgage obligations originated and 
for which servicing rights are retained, 
assuming an average of five years until 
an institution’s mortgage obligations are 
paid off. After reviewing the comments 
submitted by many creditors in rural 
areas regarding the adverse conditions 
they face, such as idiosyncratic 
accounting systems (including 
calculations by hand) employed by 
some of the jurisdictions, the Bureau 
believes that many such creditors may 
need a larger number of mortgage 
obligations in portfolio to be able to 
provide escrow accounts cost- 
effectively. The Bureau has expanded 
the exemption to include creditors that, 
together with their affiliates, originate 
500 or fewer first-lien covered 
transactions. The Bureau believes that 
defining the limit in terms of originated 
transactions, as opposed to transactions 
originated and serviced, facilitates 
compliance by not requiring institutions 
to track multiple metrics for purposes of 
this final rule and the 2013 ATR Final 
Rule and to promote consistent 
application of the two exemptions. 
However, this change by itself would 
have severely restricted the scope of the 
exemption, as there are more creditors 
that originate and service 100 or fewer 
transactions than there are creditors that 
simply originate 100 or fewer.57 Based 
on 2011 HMDA data, setting the annual 
originations limit at 500 ensures that 
89.5% of the creditors that originated 
and serviced 100 transactions are also 
under the 500 first-lien origination 
limit. 

Because of the changes in the 
originations limit, the Bureau 
considered whether an asset-size limit 
would be appropriate, to prevent larger 
creditors with sophisticated information 
technology systems and the capacity to 
escrow from taking unintended 
advantage of the exemption. As noted 
above, in the Board’s 2011 Escrows 

Proposal, no asset-size limit was 
proposed, although the Board solicited 
comment on whether such a limit was 
appropriate. The Bureau initially 
considered a $1 billion asset-size limit, 
believing organizations of at least that 
size had the capacity to implement the 
escrow requirements. However, in 
accordance with its goal to harmonize 
the final rule as much as practicable 
with the 2013 ATR Final Rule, 
discussed above, the Bureau has 
adopted a $2 billion asset-size limit. 
Based on a review of HMDA data, the 
Bureau believes that there is an 
insignificant number of creditors that 
operate predominantly in rural or 
underserved areas, have fewer than 500 
first-lien originations, and have between 
$1 and $2 billion in assets. 
Consequently, the Bureau believes that 
harmonizing the approaches between 
the two final rules will simplify 
compliance and reduce associated 
compliance costs, while having a 
negligible impact on the scope of the 
exemptions. 

VIII. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
an initial regulatory flexibility analysis 
(IRFA) and a final regulatory flexibility 
analysis (FRFA) of any rule subject to 
notice-and-comment rulemaking 
requirements, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities.58 The Bureau 
also is subject to certain additional 
procedures under the RFA involving the 
convening of a panel to consult with 
small business representatives prior to 
proposing a rule for which an IRFA is 
required.59 An entity is considered 
‘‘small’’ if it has $175 million or less in 
assets for the banks, and $7 million or 
less in revenue for non-bank mortgage 
creditors, mortgage brokers, and 
mortgage servicers.60 In the Board’s 
2011 Escrows Proposal, the Board 

conducted an initial regulatory 
flexibility analysis (IRFA) and 
concluded that the proposed rule would 
have a significant economic impact on 
a substantial number of small entities. 
The Board solicited comments on the 
number of small entities likely to be 
affected by the proposal, as well as the 
costs, compliance requirements, and 
any changes in operating procedures 
arising from the application of the 
proposed rules to small businesses. The 
Board additionally solicited comments 
regarding a number of proposed 
provisions that could minimize 
compliance burdens on small entities by 
relying on other disclosure requirements 
with which they already must comply 
and/or exempting certain classes of 
small creditors from the proposed 
regulations. The Board also welcomed 
comment on any significant alternatives 
that would minimize the impact of the 
proposed rules on small entities. 

The Bureau has reviewed the 
comments on the Board’s IRFA and the 
broader Notice of Proposed Rulemaking 
addressing the burden imposed by the 
proposed rule and potential mitigation 
measures and alternatives. As described 
further below, the Bureau carefully 
considered the comments received and 
performed its own independent analysis 
of the potential impacts of the final rule 
on small entities and alternatives to the 
final rule. Based on the comments 
received, the Bureau’s own analysis, 
and for the reasons stated in section 4 
below, the undersigned certifies that 
this final rule will not have a significant 
economic impact on a substantial 
number of small entities. Nevertheless, 
to better inform the rulemaking, the 
Bureau has prepared the following final 
regulatory flexibility analysis. 

1. Statement of the Need for, and 
Objectives of, the Final Rule 

The Bureau is publishing final rules 
to implement certain amendments to 
TILA made by the Dodd-Frank Act. 
Congress enacted TILA based on 
findings that economic stability would 
be enhanced and competition among 
consumer credit providers would be 
strengthened by the informed use of 
credit resulting from consumers’ 
awareness of the cost of credit. The 
Bureau’s final rule requires creditors to 
establish escrow accounts for taxes and 
insurance for at least five years after 
consummation. The final rule also 
creates an exemption from the escrow 
requirement for certain mortgage 
transactions extended by a creditor that 
meets four conditions. Those conditions 
are that the creditor: (1) Makes most of 
its first-lien covered transactions in 
rural or underserved counties; (2) 
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together with all affiliates, has annual 
originations of 500 or fewer first-lien 
covered transactions; (3) has an asset 
size less than $2 billion; and (4) together 
with its affiliates, does not escrow for 
any mortgage that it or its affiliates 
currently services, except in limited 
instances. 

These amendments are intended to 
improve consumers’ understanding of 
the overall costs of a given higher-priced 
mortgage loan and, in turn, facilitate 
their ability to shop for mortgages. 
Moreover, requiring escrow accounts for 
certain higher-priced mortgage loans 
may reduce the likelihood that a 
consumer faces a sizable, unanticipated 
fee or increase in payments. 

2. Summary of Significant Issues Raised 
by Comments in Response to the Initial 
Regulatory Flexibility Analysis 

In accordance with section 3(a) of the 
RFA, 5 U.S.C. 603(a), the Board 
prepared an IRFA in connection with 
the proposed rule, and acknowledged 
that the projected reporting, 
recordkeeping, and other compliance 
requirements of the proposed rule on 
the whole would have a significant 
economic impact on a substantial 
number of small entities, including 
small mortgage creditors and servicers. 
In addition, the Board recognized that 
the precise compliance costs would be 
difficult to ascertain because they would 
depend on a number of unknown 
factors, including, among other things, 
the specifications of the current systems 
used by small entities to prepare and 
provide disclosures and/or solicitations 
and to administer and maintain 
accounts. The Board sought information 
and comment on any costs, compliance 
requirements, or changes in operating 
procedures arising from the application 
of the proposed rule to small businesses. 

The Bureau reviewed comments 
submitted by various financial 
institutions and trade organizations in 
order to ascertain the economic impact 
of the proposed rule on small entities. 
Although only a few commenters 
focused on the Board’s IRFA analysis, 
such commenters expressed concern 
that the Board had underestimated the 
costs of compliance. In one comment 

letter a trade organization noted that one 
large creditor implementing the 
Regulation Z amendments that became 
effective October 1, 2009, indicated that 
it required over 70,000 hours to change 
its systems. Smaller financial 
institutions also suggested that 
compliance costs would be significant 
given the need to change systems and 
train personnel. In addition, the Office 
of Advocacy of the U.S. Small Business 
Administration (Advocacy) submitted a 
comment on the Board’s IRFA. 

Advocacy expressed concern about 
the level of information the Board 
provided in its IRFA regarding the 
impact of the proposed rule on small 
entities and it encouraged the Board to 
provide additional information. 
Advocacy also raised concerns 
concerning the scope of the exception 
and made suggestions to ease burdens in 
connection with the proposed 
disclosures. For the reasons stated 
below, the Bureau believes that the 
Board’s IRFA complied with the 
requirements of the RFA and the Bureau 
has modified certain aspects of the 
proposal in order to mitigate some of the 
impact on small entities, including 
some identified by Advocacy. 

Section 3(a) of the RFA requires 
agencies to publish for comment an 
IRFA which shall describe the impact of 
the proposed rule on small entities. See 
5 U.S.C. 603(a). In addition, section 3(b) 
requires the IRFA to contain certain 
information including a description of 
the projected reporting, recordkeeping 
and other compliance requirements of 
the proposed rule, including an estimate 
of the classes of small entities which 
will be subject to the requirement and 
the type of professional skills necessary 
for preparation of the report or record. 
See 5 U.S.C. 603(b). The Bureau believes 
that the Board’s IRFA complied with the 
requirements of the RFA. The Board 
described the impact of the proposed 
rule on small entities by describing the 
rule’s proposed requirements in detail 
throughout the supplementary 
information for the proposed rule. 
Additionally, the Board described the 
projected compliance requirements of 
the rule in its IRFA, noting the need for 
small entities to update systems, 

operating procedures, and disclosures 
under the proposed rule. In the 
proposal, the Board described the 
projected impact of the proposed rule 
and sought comments from small 
entities specifically regarding the effect 
the proposed rule would have on their 
activities. In their comments, small 
entities have described to varying 
degrees the increased costs associated 
with the Board’s proposed rules 
particularly with respect to the 
proposed disclosure requirements 
concerning escrow accounts. 

As a result of the Bureau’s review of 
Advocacy’s and other comments 
regarding the potential compliance 
burdens of adopting the disclosure 
portions of the Board’s 2011 Escrows 
Proposal before resolution of the 
Bureau’s TILA–RESPA integration 
rulemaking, the final rule does not 
adopt the Board’s proposed disclosures 
provisions. In addition, as discussed 
further below, the Bureau has also 
considered additional measures as 
suggested by Advocacy to broaden the 
proposed exemption so that more small 
entities can qualify. 

3. Description and Estimate of Small 
Entities to Which the Final Rule Would 
Apply 

The final rule applies generally to 
institutions and entities that engage in 
originating or extending home-secured 
credit, as well as servicers of these 
mortgage obligations. The Board 
acknowledged in its IRFA the lack of a 
reliable source for the total number of 
small entities likely to be affected by the 
proposal, because the credit provisions 
of TILA and Regulation Z have broad 
applicability to individuals and 
businesses that originate, extend and 
service even small numbers of home- 
secured transactions. The Board 
identified through data from Reports of 
Condition and Income (Call Reports) 
approximate numbers of small entities 
that would be subject to the proposed 
rules. The summary of institutions 
considered small according to the 
criteria described above, regardless of 
whether they are exempt from the rule, 
is in the table below. 
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61 This figure includes 1,432 banks, 203 thrifts, 
817 credit unions, and 1,325 non-depository 
institutions. 

62 The median first-lien higher-priced mortgage 
loan by institution is as follows: 5 for banks and 
thrifts; 2 for credit unions; and 5 for non-depository 
institutions. 

63 National Association of Federal Credit Unions, 
Top 10 Questions about Mortgage Subservicing 
(Podcast), available at: http://www.nafcu.org/ 
NSCTertiary.aspx?id=23703. 

64 Mortgage Bankers Association, Residential 
Mortgage Servicing for the 21st Century, May 2011. 

Amy Crews Cutts & Richard K. Green, Innovative 
Servicing Technology: Smart Enough to Keep 
People in Their Houses? Freddie Mac Working 
Paper #04–03 (2004). Prime Alliance Loan 
Servicing, Re-Thinking Loan Servicing, (2010). 
Adam Levitin & Tara Twomey, Mortgage Servicing, 
28 Yale J. on Reg. 1 (2011). 

65 Breaking this down by small creditor type, 85 
percent of banks originate less than 14, and 85 
percent of thrifts originate less than 9 higher-priced 
mortgage loans, 85 percent of credit unions 
originate less than 10 higher-priced mortgage loans, 
and 85 percent of non-depository institutions 
originate less than 16 higher-priced mortgage loans. 

66 Revenue has been used in other analyses of 
economic impacts under the RFA. For purposes of 
this analysis, the Bureau uses revenue as a measure 
of economic impact. In the future, the Bureau will 
consider whether an alternative quantifiable or 
numerical measure may be available that would be 
more appropriate for financial firms. 

67 The ratio is below 0.5 percent for 85 percent 
of the creditors among any of the four small creditor 
types. 

The Bureau estimates that there are 
3,777 non-exempt creditors who 
originated any first-lien higher-priced 
mortgage loans in 2011.61 A median 
creditor in this group originated four 
first-lien higher-priced mortgage loans 
in 2011.62 The Bureau does not have 
data on how many creditors do not 
already provide escrow accounts up to 
the fifth year after a mortgage 
origination. Moreover, no commenters 
submitted nationally-representative data 
including this information. The Bureau 
additionally notes that some creditors 
who might otherwise qualify for the 
Bureau’s exemption may decide 
voluntarily to continue to provide 
escrows for first-lien higher-priced 
mortgage loans. The Bureau cannot 
estimate the number of these creditors, 
and conservatively estimates this 
number to be insignificant, but notes 
that the impacts described in this part 
of the analysis would also apply to these 
creditors. 

4. Reporting, Recordkeeping, and Other 
Compliance Requirements 

The costs to the non-exempt creditors 
are described in the section 1022 
analysis above, and mainly include the 
ongoing operating costs of extending the 

escrow account provision from one to 
four years. For the creditors who are 
processing escrows in-house, this cost is 
negligible, given that these creditors 
probably have already set up a system 
capable of escrowing in response to the 
current regulation. For the creditors that 
outsource escrowing, the fixed cost of 
contracting has already been incurred. 
The creditors that operate 
predominantly in rural or underserved 
areas are exempted, unless they have 
reached the scale at which the Bureau 
believes that it is cost-efficient to set up 
escrow accounts. 

The Bureau does not possess 
nationally representative information 
regarding this cost. However, the cost of 
escrowing is a part of the overall 
servicing cost of a mortgage obligation. 
The most recent estimate of the 
servicing cost of a mortgage obligation is 
$100 per transaction per year, if the 
servicing is outsourced.63 The Bureau 
does not possess reliable information on 
what fraction of the $100 is attributable 
to maintaining escrow accounts. 
However, none of the several examined 
industry, regulatory, and academic 
studies of servicing singled out 
escrowing as the first or the main 
component of the overall servicing 
costs.64 Thus, the Bureau conservatively 

assumes that the cost of this rule per 
transaction is at most $50, and over the 
four years is at most $200. According to 
the Bureau’s projections, 85 percent of 
the affected non-exempt small 
institutions originate less than 14 
higher-priced mortgage loans, resulting 
in an at most a $2800 cost per 
institution.65 Therefore, the Bureau 
believes that the rule will not have a 
significant impact on small entities. 
Examining the ratios of these costs to 
the revenues 66 of the institutions, for 
85% of small creditors these costs 
represent less than 0.3% of their 
revenues.67 

If there are creditors who have not 
already implemented the Board’s 2008 
HOEPA Final Rule and would not be 
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68 Consider, for example, a creditor who 
originates 300 transactions, but services only 80 of 
them. 

eligible for the exemption for creditors 
who operate predominantly in rural or 
underserved areas, there may be a need 
for the creditors’ staff to develop new 
professional skills and new 
recordkeeping regimes to comply with 
the revised requirements. These costs 
will depend on a number of unknown 
factors, including, among other things, 
the specifications of the current systems 
used by such entities. The Bureau 
believes that the number of such 
institutions would be small and does 
not affect its judgment that the rule will 
not impose a significant impact on a 
substantial number of small entities. 
Finally, as discussed above, the rule 
allows exempted creditors to stop 
establishing escrow accounts even for 
the first year of the mortgage obligation, 
which will allow creditors to eliminate 
the compliance costs of their current 
programs for new loans going forward if 
they decide it makes sense to do so. 

5. Steps Taken To Minimize the 
Economic Impact on Small Entities 

The steps the Bureau has taken to 
minimize the economic impact and 
compliance burden on small entities, 
including the factual, policy, and legal 
reasons for selecting the alternatives 
adopted and why each one of the other 
significant alternatives was not 
accepted, are described above in the 
section-by-section analysis, in part VII, 
and in the summary of issues raised by 
the public comments in response to the 
proposal’s IRFA. The final rule’s 
modifications from the proposed rule 
that minimize economic impact on 
small entities are discussed below. 
Additionally, the Bureau considered 
significant alternatives to most of the 
dimensions of the small creditor 
exemption: the definition of rural, the 
transaction origination limit, and the 
asset-size threshold. 

First, the Bureau has declined to 
implement at this time the amendments 
to TILA concerning certain new 
disclosure requirements concerning 
escrows accounts. The Bureau believes 
that this decision to coordinate these 
disclosures with the finalization of the 
TILA–RESPA integration rulemaking 
will decrease the economic impact of 
the final rule on small entities by 
limiting their compliance costs. 
Moreover, the Bureau believes that 
harmonizing certain title XIV required 
disclosures may provide greater clarity 
to the market and better fulfill TILA’s 
stated purpose of enabling consumers to 
better understand the cost of credit. 

Second, upon reviewing public 
comment, the Bureau has expanded the 
exemption for creditors who operate 
predominantly in rural or underserved 

areas to include a broader range of areas 
than previously identified in the 
proposal. The Bureau believes that will 
decrease the number of small entities 
covered by the regulation. The Bureau 
considered different definitions of 
‘‘rural’’ and the size exemption, both for 
the asset size and for the number of 
originations. 

In finalizing the rule the Bureau 
considered using an alternative 
definition of rural that would have used 
the same definition as provided under 
USDA’s section 502 Rural Housing 
program. Under the USDA section 502 
Rural Housing definition of ‘‘rural’’, 
approximately 37 percent of the U.S. 
population lives in an area considered 
to be rural, compared to approximately 
10 percent according to the definition 
used in the final rule, which defines 
rural as counties with UICs 4, 6, 7, 8, 9, 
10, 11, 12. The Bureau considered the 
trade-off of exempting more creditors 
and thus potentially mitigating 
consumer access to credit issues versus 
exempting fewer creditors and 
providing consumers with the consumer 
protections represented by escrow 
accounts. The Bureau’s analysis of the 
2011 HMDA data showed that, even 
with the definition of rural in the final 
rule that includes counties with codes 
of 4, 6, 7, 8, 9, 10, 11, and 12, a median 
county in the least dense county code 
that is not exempt (code 5) had 16 
creditors that extended any higher- 
priced mortgage loans in 2011. In light 
of these data, the Bureau believes that, 
even if some of these creditors exit the 
higher-priced mortgage loan market for 
lack of an exemption, there will still be 
enough competition in those counties, 
and therefore the risk of potential access 
to credit issues for consumers in these 
areas is mitigated. The Bureau believes 
that the current definition better reflects 
the intention of the statute’s 
authorization to create a rural exception, 
and facts about the areas included, such 
as the urban influence, density of the 
population, and the number of higher- 
priced mortgage loan creditors in the 
county. 

In addition, the Bureau considered 
alternative origination thresholds. The 
Board’s 2011 Escrows Proposal would 
have extended the exemption to 
creditors that, together with their 
affiliates, originated and retained 
servicing rights to 100 or fewer mortgage 
obligations secured by a first-lien on 
real property or a dwelling. In the 
Board’s 2011 Escrows Proposal the 
Board noted its belief from the available 
information that the economies of scale 
necessary to escrow cost-effectively, or 
else to satisfy the escrow requirement by 
outsourcing to a sub-servicer, generally 

exist when a mortgage servicer has a 
portfolio of at least 500 mortgage 
obligations. Consequently, the Board 
proposed setting the cut-off at 100 or 
fewer first-lien mortgage obligations 
originated annually and for which 
servicing rights are retained, assuming 
an average of five years until an 
institution’s mortgage obligations are 
paid off. The Bureau has expanded the 
exemption to include creditors that, 
together with their affiliates, originate 
500 or fewer first-lien covered 
transactions annually. The Bureau 
believes that defining the limit in terms 
of originated transactions, as opposed to 
transactions originated and serviced, 
facilitates compliance by not requiring 
institutions to track multiple metrics for 
the escrow and qualified mortgage rules 
and to promote consistent application of 
the two exemptions. However, this 
change by itself would have severely 
restricted the scope of the exemption, as 
there are more creditors that originate 
and service less than 100 transactions 
than there are creditors that simply 
originate 100 transactions.68 From the 
2011 HMDA data, setting the new limit 
at 500 transactions ensures that 89.5 
percent of the creditors that originated 
and serviced 100 transactions are under 
the new 500 first-lien origination limit. 
However, as discussed more fully above, 
to prevent larger creditors with 
sophisticated information technology 
systems from taking unintended 
advantage of this exemption and to 
further the benefits from coordinated 
compliance across this final rule and the 
2013 ATR Final Rule, the Bureau 
decided to adopt the $2 billion asset- 
size limit in both final rules. 

The Bureau notes that by expanding 
the exemption for certain transactions 
and deferring implementation of the 
escrow disclosure requirements the 
Bureau has largely addressed the areas 
where small entity commenters 
expressed concern about the costs of 
compliance. The Bureau believes that 
these changes minimize the economic 
impact on small entities while still 
meeting the stated objectives of TILA 
and the Dodd-Frank Act. 

The small creditor exemption is 
partially designed to mitigate the rule’s 
costs to small creditors. Providing 
escrows cost-effectively requires a scale 
that small creditors do not have, and the 
500 first-lien origination limit allows 
the creditors to reach that scale before 
they are required to provide escrows. 
This scale might be much lower in more 
urban areas, but the Bureau believes that 
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because many creditors in rural areas 
face adverse conditions, such as 
idiosyncratic accounting systems 
(including calculations by hand) 
employed by some of the jurisdictions, 
such institutions would especially need 
this number of originations, and 
consequently a large number of 
mortgage obligations to be able to 
provide escrow accounts cost- 
effectively. 

6. Impact on Small Business Credit 
The Bureau does not believe that the 

final rule will result in an increase in 
the cost of business credit for small 
entities. Instead, the final rule will 
apply only to mortgage transactions 
obtained by consumers primarily for 
personal, family, or household purposes 
and the final rule will not apply to 
transactions obtained primarily for 
business purposes. Given that the final 
rule does not increase the cost of credit 
for small entities, the Bureau has not 
taken additional steps to minimize the 
cost of credit for small entities. 

IX. Paperwork Reduction Act 
The Bureau may not conduct or 

sponsor, and a respondent is not 
required to respond to, an information 
collection unless it displays a currently 
valid OMB control number. The Board’s 
2011 Escrows Proposal contained 
information collection requirements 
under the Paperwork Reduction Act 
(PRA), which have been previously 
approved by OMB under the following 
OMB control number issued to the 
Board: 7100–0199. There are no new 
information collection requirements in 
the Bureau’s final rule. 

On March 2, 2011, a notice of the 
proposed rulemaking was published in 
the Federal Register. As discussed 
above, the Board proposed certain new 
disclosures for escrow accounts 
including format, timing, and content 
requirements as well as proposed 
certain model forms regarding escrow 
accounts for closed-end mortgages 
secured by a first lien on real property 
or a dwelling. The Board invited 
comment on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of agency 
functions, including whether the 
information has practical utility; (2) the 
accuracy of the estimate of the burden 
of the proposed information collection, 
including the cost of compliance; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of information collection on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 

The comment period for the proposed 
rule expired on May 2, 2011. 

The Bureau reviewed the comments 
received regarding the merits of various 
aspects of the Board’s 2011 Escrows 
Proposal, including the burden of 
compliance generally, and whether the 
proposed disclosure requirements 
should be finalized. Commenters in 
particular contended that the new 
disclosure requirements would be 
redundant of existing information 
collections and would likely be of 
limited utility given the Bureau’s 
mandate to integrate the TILA–RESPA 
disclosures. Given the potential 
compliance burden of integrating new 
disclosures in piecemeal fashion, on 
November 23, 2012, the Bureau 
published in the Federal Register a rule 
that delays the implementation of 
certain disclosure requirements 
contained in title XIV of the Dodd-Frank 
Act, including those contained in 
sections 1461 and 1462. See 77 FR 
70105 (Nov. 23, 2012). Accordingly, 
because this final rule does not 
implement the disclosure amendments, 
the Bureau has determined that this 
final rule does not impose any new 
recordkeeping, reporting or disclosure 
requirements on covered entities or 
members of the public that would be 
collections of information requiring 
OMB approval under 44 U.S.C. 3501, et 
seq. 

List of Subjects in 12 CFR Part 1026 
Advertising, Consumer protection, 

Mortgages, Recordkeeping requirements, 
Reporting, Truth in lending. 

Authority and Issuance 
For the reasons set forth in the 

preamble, the Bureau amends 
Regulation Z, 12 CFR part 1026, as set 
forth below: 

PART 1026—TRUTH IN LENDING 
(REGULATION Z) 

■ 1. The authority citation for part 1026 
continues to read as follows: 

Authority: 12 U.S.C. 2601; 2603–2605, 
2607, 2609, 2617, 5511, 5512, 5581; 15 U.S.C. 
1601 et seq. 

Subpart E—Special Rules for Certain 
Home Mortgage Transactions 

■ 2. Section 1026.35 is revised to read 
as follows: 

§ 1026.35 Requirements for higher-priced 
mortgage loans. 

(a) Definitions. For purposes of this 
section: 

(1) ‘‘Higher-priced mortgage loan’’ 
means a closed-end consumer credit 
transaction secured by the consumer’s 

principal dwelling with an annual 
percentage rate that exceeds the average 
prime offer rate for a comparable 
transaction as of the date the interest 
rate is set: 

(i) By 1.5 or more percentage points 
for loans secured by a first lien with a 
principal obligation at consummation 
that does not exceed the limit in effect 
as of the date the transaction’s interest 
rate is set for the maximum principal 
obligation eligible for purchase by 
Freddie Mac; 

(ii) By 2.5 or more percentage points 
for loans secured by a first lien with a 
principal obligation at consummation 
that exceeds the limit in effect as of the 
date the transaction’s interest rate is set 
for the maximum principal obligation 
eligible for purchase by Freddie Mac; or 

(iii) By 3.5 or more percentage points 
for loans secured by a subordinate lien. 

(2) ‘‘Average prime offer rate’’ means 
an annual percentage rate that is derived 
from average interest rates, points, and 
other loan pricing terms currently 
offered to consumers by a representative 
sample of creditors for mortgage 
transactions that have low-risk pricing 
characteristics. The Bureau publishes 
average prime offer rates for a broad 
range of types of transactions in a table 
updated at least weekly as well as the 
methodology the Bureau uses to derive 
these rates. 

(b) Escrow accounts—(1) Requirement 
to escrow for property taxes and 
insurance. Except as provided in 
paragraph (b)(2) of this section, a 
creditor may not extend a higher-priced 
mortgage loan secured by a first lien on 
a consumer’s principal dwelling unless 
an escrow account is established before 
consummation for payment of property 
taxes and premiums for mortgage- 
related insurance required by the 
creditor, such as insurance against loss 
of or damage to property, or against 
liability arising out of the ownership or 
use of the property, or insurance 
protecting the creditor against the 
consumer’s default or other credit loss. 
For purposes of this paragraph (b), the 
term ‘‘escrow account’’ has the same 
meaning as under Regulation X (24 CFR 
3500.17(b)), as amended. 

(2) Exemptions. Notwithstanding 
paragraph (b)(1) of this section: 

(i) An escrow account need not be 
established for: 

(A) A transaction secured by shares in 
a cooperative; 

(B) A transaction to finance the initial 
construction of a dwelling; 

(C) A temporary or ‘‘bridge’’ loan with 
a loan term of twelve months or less, 
such as a loan to purchase a new 
dwelling where the consumer plans to 
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sell a current dwelling within twelve 
months; or 

(D) A reverse mortgage transaction 
subject to § 1026.33(c). 

(ii) Insurance premiums described in 
paragraph (b)(1) of this section need not 
be included in escrow accounts for 
loans secured by dwellings in 
condominiums, planned unit 
developments, or other common interest 
communities in which dwelling 
ownership requires participation in a 
governing association, where the 
governing association has an obligation 
to the dwelling owners to maintain a 
master policy insuring all dwellings. 

(iii) Except as provided in paragraph 
(b)(2)(v) of this section, an escrow 
account need not be established for a 
transaction if, at the time of 
consummation: 

(A) During the preceding calendar 
year, the creditor extended more than 50 
percent of its total covered transactions, 
as defined by § 1026.43(b)(1), secured by 
a first lien, on properties that are located 
in counties designated either ‘‘rural’’ or 
‘‘underserved’’ by the Bureau, as set 
forth in paragraph (b)(2)(iv) of this 
section; 

(B) During the preceding calendar 
year, the creditor and its affiliates 
together originated 500 or fewer covered 
transactions, as defined by 
§ 1026.43(b)(1), secured by a first lien; 
and 

(C) As of the end of the preceding 
calendar year, the creditor had total 
assets of less than $2,000,000,000; this 
asset threshold shall adjust 
automatically each year, based on the 
year-to-year change in the average of the 
Consumer Price Index for Urban Wage 
Earners and Clerical Workers, not 
seasonally adjusted, for each 12-month 
period ending in November, with 
rounding to the nearest million dollars 
(see comment 35(b)(2)(iii)–1.iii for the 
current threshold); and 

(D) Neither the creditor nor its 
affiliate maintains an escrow account of 
the type described in paragraph (b)(1) of 
this section for any extension of 
consumer credit secured by real 
property or a dwelling that the creditor 
or its affiliate currently services, other 
than: 

(1) Escrow accounts established for 
first-lien higher-priced mortgage loans 
on or after April 1, 2010, and before 
June 1, 2013; or 

(2) Escrow accounts established after 
consummation as an accommodation to 
distressed consumers to assist such 
consumers in avoiding default or 
foreclosure. 

(iv) For purposes of paragraph 
(b)(2)(iii)(A) of this section: 

(A) A county is ‘‘rural’’ during a 
calendar year if it is neither in a 
metropolitan statistical area nor in a 
micropolitan statistical area that is 
adjacent to a metropolitan statistical 
area, as those terms are defined by the 
U.S. Office of Management and Budget 
and applied under currently applicable 
Urban Influence Codes (UICs), 
established by the United States 
Department of Agriculture’s Economic 
Research Service (USDA–ERS). A 
creditor may rely as a safe harbor on the 
list of counties published by the Bureau 
to determine whether a county qualifies 
as ‘‘rural’’ for a particular calendar year. 

(B) A county is ‘‘underserved’’ during 
a calendar year if, according to Home 
Mortgage Disclosure Act (HMDA) data 
for that year, no more than two creditors 
extend covered transactions, as defined 
in § 1026.43(b)(1), secured by a first lien 
five or more times in the county. A 
creditor may rely as a safe harbor on the 
list of counties published by the Bureau 
to determine whether a county qualifies 
as ‘‘underserved’’ for a particular 
calendar year. 

(v) Notwithstanding paragraph 
(b)(2)(iii) of this section, an escrow 
account must be established pursuant to 
paragraph (b)(1) of this section for any 
first-lien higher-priced mortgage loan 
that, at consummation, is subject to a 
commitment to be acquired by a person 
that does not satisfy the conditions in 
paragraph (b)(2)(iii) of this section, 
unless otherwise exempted by this 
paragraph (b)(2). 

(3) Cancellation—(i) General. Except 
as provided in paragraph (b)(3)(ii) of 
this section, a creditor or servicer may 
cancel an escrow account required in 
paragraph (b)(1) of this section only 
upon the earlier of: 

(A) Termination of the underlying 
debt obligation; or 

(B) Receipt no earlier than five years 
after consummation of a consumer’s 
request to cancel the escrow account. 

(ii) Delayed cancellation. 
Notwithstanding paragraph (b)(3)(i) of 
this section, a creditor or servicer shall 
not cancel an escrow account pursuant 
to a consumer’s request described in 
paragraph (b)(3)(i)(B) of this section 
unless the following conditions are 
satisfied: 

(A) The unpaid principal balance is 
less than 80 percent of the original value 
of the property securing the underlying 
debt obligation; and 

(B) The consumer currently is not 
delinquent or in default on the 
underlying debt obligation. 

(c) [Reserved] 
(d) Evasion; open-end credit. In 

connection with credit secured by a 
consumer’s principal dwelling that does 

not meet the definition of open-end 
credit in § 1026.2(a)(20), a creditor shall 
not structure a home-secured loan as an 
open-end plan to evade the 
requirements of this section. 

3. In Supplement I to Part 1026— 
Official Interpretations: 

A. The heading for Section 1026.35— 
Prohibited Acts or Practices in 
Connection with Higher-Priced 
Mortgage Loans is revised. 

B. Under newly designated Section 
1026.35—Requirements for Higher- 
Priced Mortgage Loans: 

i. Under 35(a) Higher-Priced Mortgage 
Loans: 

a. Paragraph 35(a)(1) and paragraphs 
1, 2, and 3 are added. 

b. Under Paragraph 35(a)(2), 
paragraphs 2 and 3 are revised, and 
paragraph 4 is removed. 

ii. The heading for 35(b) Rules for 
higher-priced mortgage loans is revised. 

iii. Under newly designated 35(b) 
Escrow accounts: 

a. Paragraph 1 is revised. 
b. 35(b)(1) Requirement to escrow for 

property taxes and insurance and 
paragraphs 1, 2, and 3 are added. 

c. 35(b)(2) Exemptions is added. 
d. Paragraph 35(b)(2)(i) and paragraph 

1 are added. 
e. Paragraph 35(b)(2)(ii) and 

paragraphs 1, 2, and 3 are added. 
f. Paragraph 35(b)(2)(ii)(C) and 

paragraphs 1 and 2 are removed. 
g. Paragraph 35(b)(2)(iii) and 

paragraph 1 are added. 
h. Paragraph 35(b)(2)(iii)(D)(1) and 

paragraph 1 are added. 
i. Paragraph 35(b)(2)(iii)(D)(2) and 

paragraph 1 are added. 
j. Paragraph 35(b)(2)(iv) and 

paragraph 1 are added. 
k. Paragraph 35(b)(2)(v) and 

paragraph 1 are added. 
iv. The heading for 35(b)(3) Escrows is 

revised. 
v. Under newly designated 35(b)(3) 

Cancellation: 
a. Paragraphs 1, 2, and 3 are added. 
b. 35(b)(3)(i) Failure to escrow for 

property taxes and insurance and 
paragraphs 1, 2, and 3 are removed. 

c. Paragraph 35(b)(3)(ii)(B) and 
paragraph 1 are removed. 

d. 35(b)(3)(v) ‘‘Jumbo’’ loans and 
paragraphs 1 and 2 are removed. 

The revisions and additions read as 
follows: 

Supplement I to Part 1026—Official 
Interpretations 

* * * * * 

Subpart E—Special Rules for Certain 
Home Mortgage Transactions 

* * * * * 
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§ 1026.35—Requirements for Higher- 
Priced Mortgage Loans 

35(a) Definitions. 
Paragraph 35(a)(1). 
1. Comparable transaction. A higher- 

priced mortgage loan is a consumer 
credit transaction secured by the 
consumer’s principal dwelling with an 
annual percentage rate that exceeds the 
average prime offer rate for a 
comparable transaction as of the date 
the interest rate is set by the specified 
margin. The table of average prime offer 
rates published by the Bureau indicates 
how to identify the comparable 
transaction. 

2. Rate set. A transaction’s annual 
percentage rate is compared to the 
average prime offer rate as of the date 
the transaction’s interest rate is set (or 
‘‘locked’’) before consummation. 
Sometimes a creditor sets the interest 
rate initially and then re-sets it at a 
different level before consummation. 
The creditor should use the last date the 
interest rate is set before consummation. 

3. Threshold for ‘‘jumbo’’ loans. 
Section 1026.35(a)(1)(ii) provides a 
separate threshold for determining 
whether a transaction is a higher-priced 
mortgage loan subject to § 1026.35 when 
the principal balance exceeds the limit 
in effect as of the date the transaction’s 
rate is set for the maximum principal 
obligation eligible for purchase by 
Freddie Mac (a ‘‘jumbo’’ loan). The 
Federal Housing Finance Agency 
(FHFA) establishes and adjusts the 
maximum principal obligation pursuant 
to rules under 12 U.S.C. 1454(a)(2) and 
other provisions of federal law. 
Adjustments to the maximum principal 
obligation made by FHFA apply in 
determining whether a mortgage loan is 
a ‘‘jumbo’’ loan to which the separate 
coverage threshold in § 1026.35(a)(1)(ii) 
applies. 

Paragraph 35(a)(2). 
* * * * * 

2. Bureau table. The Bureau publishes 
on the Internet, in table form, average 
prime offer rates for a wide variety of 
transaction types. The Bureau calculates 
an annual percentage rate, consistent 
with Regulation Z (see § 1026.22 and 
appendix J), for each transaction type 
for which pricing terms are available 
from a survey. The Bureau estimates 
annual percentage rates for other types 
of transactions for which direct survey 
data are not available based on the loan 
pricing terms available in the survey 
and other information. The Bureau 
publishes on the Internet the 
methodology it uses to arrive at these 
estimates. 

3. Additional guidance on 
determination of average prime offer 

rates. The average prime offer rate has 
the same meaning in § 1026.35 as in 
Regulation C, 12 CFR part 1003. See 12 
CFR 1003.4(a)(12)(ii). Guidance on the 
average prime offer rate under 
§ 1026.35(a)(2), such as when a 
transaction’s rate is set and 
determination of the comparable 
transaction, is provided in the official 
commentary under Regulation C, the 
publication entitled ‘‘A Guide to HMDA 
Reporting: Getting it Right!’’, and the 
relevant ‘‘Frequently Asked Questions’’ 
on Home Mortgage Disclosure Act 
(HMDA) compliance posted on the 
FFIEC’s Web site at http:// 
www.ffiec.gov/hmda. 

35(b) Escrow Accounts. 
1. Principal dwelling. Section 

1026.35(b)(1) applies to principal 
dwellings, including structures that are 
classified as personal property under 
State law. For example, an escrow 
account must be established on a 
higher-priced mortgage loan secured by 
a first lien on a manufactured home, 
boat, or trailer used as the consumer’s 
principal dwelling. See the commentary 
under §§ 1026.2(a)(19) and(24), 1026.15, 
and 1026.23. Section 1026.35(b)(1) also 
applies to a higher-priced mortgage loan 
secured by a first lien on a 
condominium if it is in fact used as the 
consumer’s principal dwelling. But see 
§ 1026.35(b)(2) for exemptions from the 
escrow requirement that may apply to 
such transactions. 

35(b)(1) Requirement to escrow for 
property taxes and insurance. 

1. Administration of escrow accounts. 
Section 1026.35(b)(1) requires creditors 
to establish an escrow account for 
payment of property taxes and 
premiums for mortgage-related 
insurance required by the creditor 
before the consummation of a higher- 
priced mortgage loan secured by a first 
lien on a principal dwelling. Section 6 
of RESPA, 12 U.S.C. 2605, and 
Regulation X, 12 CFR 1024.17, address 
how escrow accounts must be 
administered. 

2. Optional insurance items. Section 
1026.35(b)(1) does not require that an 
escrow account be established for 
premiums for mortgage-related 
insurance that the creditor does not 
require in connection with the credit 
transaction, such as earthquake 
insurance or credit life insurance, even 
if the consumer voluntarily obtains such 
insurance. 

3. Transactions not subject to 
§ 1026.35(b)(1). Section 1026.35(b)(1) 
requires a creditor to establish an 
escrow account before consummation of 
a first-lien higher-priced mortgage loan. 
This requirement does not affect a 
creditor’s ability, right, or obligation, 

pursuant to the terms of the legal 
obligation or applicable law, to offer or 
require an escrow account for a 
transaction that is not subject to 
§ 1026.35(b)(1). 

35(b)(2) Exemptions. 
Paragraph 35(b)(2)(i). 
1. Construction-permanent loans. 

Under § 1026.35(b)(2)(ii)(B), § 1026.35 
does not apply to a transaction to 
finance the initial construction of a 
dwelling. Section 1026.35 may apply, 
however, to permanent financing that 
replaces a construction loan, whether 
the permanent financing is extended by 
the same or a different creditor. When 
a construction loan may be permanently 
financed by the same creditor, 
§ 1026.17(c)(6)(ii) permits the creditor to 
give either one combined disclosure for 
both the construction financing and the 
permanent financing, or a separate set of 
disclosures for each of the two phases 
as though they were two separate 
transactions. See also comment 
17(c)(6)–2. Section 1026.17(c)(6)(ii) 
addresses only how a creditor may elect 
to disclose a construction-permanent 
transaction. Which disclosure option a 
creditor elects under § 1026.17(c)(6)(ii) 
does not affect the determination of 
whether the permanent phase of the 
transaction is subject to § 1026.35. 
When the creditor discloses the two 
phases as separate transactions, the 
annual percentage rate for the 
permanent phase must be compared to 
the average prime offer rate for a 
transaction that is comparable to the 
permanent financing to determine 
whether the transaction is a higher- 
priced mortgage loan under 
§ 1026.35(a). When the creditor 
discloses the two phases as a single 
transaction, a single annual percentage 
rate, reflecting the appropriate charges 
from both phases, must be calculated for 
the transaction in accordance with 
§ 1026.22(a)(1) and appendix D to part 
1026. This annual percentage rate must 
be compared to the average prime offer 
rate for a transaction that is comparable 
to the permanent financing to determine 
the transaction is a higher-priced 
mortgage loan under § 1026.35(a). If the 
transaction is determined to be a higher- 
priced mortgage loan, only the 
permanent phase is subject to the 
requirement of § 1026.35(b)(1) to 
establish and maintain an escrow 
account, and the period for which the 
escrow account must remain in place 
under § 1026.35(b)(3) is measured from 
the time the conversion to the 
permanent phase financing occurs. 

Paragraph 35(b)(2)(ii). 
1. Limited exemption. A creditor is 

required to escrow for payment of 
property taxes for all first-lien higher- 
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priced mortgage loans secured by 
condominium, planned unit 
development, or similar dwellings or 
units regardless of whether the creditor 
escrows for insurance premiums for 
such dwellings or units. 

2. Planned unit developments. 
Planned unit developments (PUDs) are 
a form of property ownership often used 
in retirement communities, golf 
communities, and similar communities 
made up of homes located within a 
defined geographical area. PUDs usually 
have a homeowners’ association or some 
other governing association, analogous 
to a condominium association and with 
similar authority and obligations. Thus, 
as with condominiums, PUDs often 
have master insurance policies that 
cover all units in the PUD. Under 
§ 1026.35(b)(2)(ii), if a PUD’s governing 
association is obligated to maintain such 
a master insurance policy, an escrow 
account required by § 1026.35(b)(1) for a 
transaction secured by a unit in the PUD 
need not include escrows for insurance. 
This exemption applies not only to 
condominiums and PUDs but also to 
any other type of property ownership 
arrangement that has a governing 
association with an obligation to 
maintain a master insurance policy. 

3. More than one governing 
association associated with a dwelling. 
The limited exemption provided 
pursuant to § 1026.35(b)(2)(ii) applies to 
each master insurance policy for 
properties with multiple governing 
associations, to the extent each 
governing association has an obligation 
to maintain a master insurance policy. 

Paragraph 35(b)(2)(iii). 
1. Requirements for exemption. Under 

§ 1026.35(b)(2)(iii), except as provided 
in § 1026.35(b)(2)(v), a creditor need not 
establish an escrow account for taxes 
and insurance for a higher-priced 
mortgage loan, provided the following 
four conditions are satisfied when the 
higher-priced mortgage loan is 
consummated: 

i. During the preceding calendar year, 
more than 50 percent of the creditor’s 
total first-lien covered transactions, as 
defined in § 1026.43(b)(1), on properties 
located in counties that are either 
‘‘rural’’ or ‘‘underserved,’’ as set forth in 
§ 1026.35(b)(2)(iv). Pursuant to that 
section, the Bureau determines annually 
which counties in the United States are 
rural or underserved and publishes a list 
of those counties to enable creditors to 
determine whether they meet this 
condition for the exemption. Thus, for 
example, if a creditor originated 90 first- 
lien covered transactions, as defined by 
§ 1026.43(b)(1), during 2013, the 
creditor meets this condition for an 
exemption in 2014 if at least 46 of those 

transactions are secured by first liens on 
properties that are located in counties 
that are on the Bureau’s lists of rural or 
underserved counties for 2013. 

ii. The creditor and its affiliates 
together originated 500 or fewer first- 
lien covered transactions, as defined in 
§ 1026.43(b)(1), during the preceding 
calendar year. 

iii. As of the end of the preceding 
calendar year, the creditor had total 
assets that are less than the asset 
threshold for the relevant calendar year. 
For calendar year 2013, the asset 
threshold is $2,000,000,000. Creditors 
that had total assets of less than 
$2,000,000,000 on December 31, 2012, 
satisfy this criterion for purposes of the 
exemption during 2013. This asset 
threshold shall adjust automatically 
each year based on the year-to-year 
change in the average of the Consumer 
Price Index for Urban Wage Earners and 
Clerical Workers, not seasonally 
adjusted, for each 12-month period 
ending in November, with rounding to 
the nearest million dollars. The Bureau 
will publish notice of the asset 
threshold each year by amending this 
comment. 

iv. The creditor and its affiliates do 
not maintain an escrow account for any 
mortgage transaction being serviced by 
the creditor or its affiliate at the time the 
transaction is consummated, except as 
provided in § 1026.35(b)(2)(iii)(D)(1) 
and (2). Thus, the exemption applies, 
provided the other conditions of 
§ 1026.35(b)(2)(iii) are satisfied, even if 
the creditor previously maintained 
escrow accounts for mortgage loans, 
provided it no longer maintains any 
such accounts except as provided in 
§ 1026.35(b)(2)(iii)(D)(1) and (2). Once a 
creditor or its affiliate begins escrowing 
for loans currently serviced other than 
those addressed in 
§ 1026.35(b)(2)(iii)(D)(1) and (2), 
however, the creditor and its affiliate 
become ineligible for the exemption in 
§ 1026.35(b)(2)(iii) on higher-priced 
mortgage loans they make while such 
escrowing continues. Thus, as long as a 
creditor (or its affiliate) services and 
maintains escrow accounts for any 
mortgage loans, other than as provided 
in § 1026.35(b)(2)(iii)(D)(1) and (2), the 
creditor will not be eligible for the 
exemption for any higher-priced 
mortgage loan it may make. For 
purposes of § 1026.35(b)(2)(iii), a 
creditor or its affiliate ‘‘maintains’’ an 
escrow account only if it services a 
mortgage loan for which an escrow 
account has been established at least 
through the due date of the second 
periodic payment under the terms of the 
legal obligation. 

Paragraph 35(b)(2)(iii)(D)(1). 

1. Exception for certain accounts. 
Escrow accounts established for first- 
lien higher-priced mortgage loans on or 
after April 1, 2010, and before June 1, 
2013, are not counted for purposes of 
§ 1026.35(b)(2)(iii)(D). On and after June 
1, 2013, creditors, together with their 
affiliates, that establish new escrow 
accounts, other than those described in 
§ 1026.35(b)(2)(iii)(D)(2), do not qualify 
for the exemption provided under 
§ 1026.35(b)(2)(iii). Creditors, together 
with their affiliates, that continue to 
maintain escrow accounts established 
between April 1, 2010, and June 1, 2013, 
still qualify for the exemption provided 
under § 1026.35(b)(2)(iii) so long as they 
do not establish new escrow accounts 
for transactions consummated on or 
after June 1, 2013, other than those 
described in § 1026.35(b)(2)(iii)(D)(2), 
and they otherwise qualify under 
§ 1026.35(b)(2)(iii). 

Paragraph 35(b)(2)(iii)(D)(2). 
1. Exception for post-consummation 

escrow accounts for distressed 
consumers. An escrow account 
established after consummation for a 
distressed consumer does not count for 
purposes of § 1026.35(b)(2)(iii)(D). 
Distressed consumers are consumers 
who are working with the creditor or 
servicer to attempt to bring the loan into 
a current status through a modification, 
deferral, or other accommodation to the 
consumer. A creditor, together with its 
affiliates, that establishes escrow 
accounts after consummation as a 
regular business practice, regardless of 
whether consumers are in distress, does 
not qualify for the exception described 
in § 1026.35(b)(2)(iii)(D)(2). 

Paragraph 35(b)(2)(iv). 
1. Requirements for ‘‘rural’’ or 

‘‘underserved’’ status. A county is 
considered to be ‘‘rural’’ or 
‘‘underserved’’ for purposes of 
§ 1026.35(b)(2)(iii)(A) if it satisfies either 
of the two tests in § 1026.35(b)(2)(iv). 
The Bureau applies both tests to each 
county in the United States and, if a 
county satisfies either test, the Bureau 
will include the county on a published 
list of ‘‘rural’’ or ‘‘underserved’’ 
counties for a particular calendar year. 
To facilitate compliance with 
§ 1026.35(c), the Bureau also creates a 
list of only those counties that are 
‘‘rural’’ but not also ‘‘underserved.’’ The 
Bureau will post on its public Web site 
the applicable lists for each calendar 
year by the end of that year. A creditor 
may rely as a safe harbor, pursuant to 
section 130(f) of the Truth in Lending 
Act, on the lists of counties published 
by the Bureau to determine whether a 
county qualifies as ‘‘rural’’ or 
‘‘underserved’’ for a particular calendar 
year. A creditor’s originations of 
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covered transactions, as defined by 
§ 1026.43(b)(1), in such counties during 
that year are considered in determining 
whether the creditor satisfies the 
condition in § 1026.35(b)(2)(iii)(A) and 
therefore will be eligible for the 
exemption during the following 
calendar year. 

i. Under § 1026.35(b)(2)(iv)(A), a 
county is rural during a calendar year if 
it is neither in a metropolitan statistical 
area nor in a micropolitan statistical 
area that is adjacent to a metropolitan 
statistical area. These areas are defined 
by the Office of Management and 
Budget and applied under currently 
applicable Urban Influence Codes 
(UICs), established by the United States 
Department of Agriculture’s Economic 
Research Service (USDA–ERS). 
Specifically, the Bureau classifies a 
county as ‘‘rural’’ if the USDA–ERS 
categorizes the county under UIC 4, 6, 
7, 8, 9, 10, 11, or 12. Descriptions of 
UICs are available on the USDA–ERS 
Web site at http://www.ers.usda.gov/ 
data-products/urban-influence-codes/ 
documentation.aspx. 

ii. Under § 1026.35(b)(2)(iv)(B), a 
county is underserved during a calendar 
year if, according to Home Mortgage 
Disclosure Act (HMDA) data for that 
year, no more than two creditors extend 
first-lien covered transactions, as 
defined in § 1026.43(b)(1), secured by a 
first lien five or more times in the 
county. These areas are defined by 
reference to the specific calendar year’s 
HMDA data. Specifically, a county is 
‘‘underserved’’ if, in the applicable 
calendar year’s public HMDA aggregate 
dataset, no more than two creditors have 
reported five or more first-lien covered 
transactions with HMDA geocoding that 
places the properties in that county. For 
purposes of this determination, because 
only covered transactions are counted, 
all first-lien originations (and only first- 
lien originations) reported in the HMDA 
data are counted except those for which 
the owner-occupancy status is reported 
as ‘‘Not owner-occupied’’ (HMDA code 
2), the property type is reported as 

‘‘Multifamily’’ (HMDA code 3), the 
applicant’s or co-applicant’s race is 
reported as ‘‘Not applicable’’ (HMDA 
code 7), or the applicant’s or co- 
applicant’s sex is reported as ‘‘Not 
applicable’’ (HMDA code 4). The most 
recent HMDA data are available at 
http://www.ffiec.gov/hmda. 

Paragraph 35(b)(2)(v). 
1. Forward commitments. A creditor 

may make a mortgage loan that will be 
transferred or sold to a purchaser 
pursuant to an agreement that has been 
entered into at or before the time the 
loan is consummated. Such an 
agreement is sometimes known as a 
‘‘forward commitment.’’ Even if a 
creditor is otherwise eligible for the 
exemption in § 1026.35(b)(2)(iii), a first- 
lien higher-priced mortgage loan that 
will be acquired by a purchaser 
pursuant to a forward commitment is 
subject to the requirement to establish 
an escrow account under § 1026.35(b)(1) 
unless the purchaser is also eligible for 
the exemption in § 1026.35(b)(2)(iii) or 
the transaction is otherwise exempt 
under § 1026.35(b)(2). The escrow 
requirement applies to any such 
transaction, whether the forward 
commitment provides for the purchase 
and sale of the specific transaction or for 
the purchase and sale of mortgage 
obligations with certain prescribed 
criteria that the transaction meets. For 
example, assume a creditor that 
qualifies for the exemption in 
§ 1026.35(b)(2)(iii) makes a higher- 
priced mortgage loan that meets the 
purchase criteria of an investor with 
which the creditor has an agreement to 
sell such mortgage obligations after 
consummation. If the investor is 
ineligible for the exemption in 
§ 1026.35(b)(2)(iii), an escrow account 
must be established for the transaction 
before consummation in accordance 
with § 1026.35(b)(1) unless the 
transaction is otherwise exempt (such as 
a reverse mortgage or home equity line 
of credit). 

35(b)(3) Cancellation. 

1. Termination of underlying debt 
obligation. Section 1026.35(b)(3)(i) 
provides that, in general, an escrow 
account required by § 1026.35(b)(1) may 
not be cancelled until the underlying 
debt obligation is terminated or the 
consumer requests cancellation at least 
five years after consummation. Methods 
by which an underlying debt obligation 
may be terminated include, among other 
things, repayment, refinancing, 
rescission, and foreclosure. 

2. Minimum durations. Section 
1026.35(b)(3) establishes minimum 
durations for which escrow accounts 
established pursuant to § 1026.35(b)(1) 
must be maintained. This requirement 
does not affect a creditor’s right or 
obligation, pursuant to the terms of the 
legal obligation or applicable law, to 
offer or require an escrow account 
thereafter. 

3. Less than eighty percent unpaid 
principal balance. The term ‘‘original 
value’’ in § 1026.35(b)(3)(ii)(A) means 
the lesser of the sales price reflected in 
the sales contract for the property, if 
any, or the appraised value of the 
property at the time the transaction was 
consummated. In determining whether 
the unpaid principal balance has 
reached less than 80 percent of the 
original value of the property securing 
the underlying debt, the creditor or 
servicer shall count any subordinate 
lien of which it has reason to know. If 
the consumer certifies in writing that 
the equity in the property securing the 
underlying debt obligation is 
unencumbered by a subordinate lien, 
the creditor or servicer may rely upon 
the certification in making its 
determination unless it has actual 
knowledge to the contrary. 
* * * * * 

Dated: January 10, 2013. 
Richard Cordray, 
Director, Bureau of Consumer Financial 
Protection. 
[FR Doc. 2013–00734 Filed 1–16–13; 11:15 am] 

BILLING CODE 4810–AM–P 
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