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MEMORANDUM 

FROM: Office of the Comptroller of the Currency 

TO:        Junior OCC Lawyer 

RE:   OCC’s Legal Authority to Offer National Bank Charters to FinTech Companies 

DATE:   May 2017 

Thanks for clearing your schedule to work on this matter.  The Comptroller would like you to 

get yourself prepared to brief the Comptroller on the OCC’s legal authority to grant special 

purpose national bank (“SPNB”) charters to non‐depository FinTech firms. 

Since you recently started at the OCC, I’d like to give you some background on this issue.  In 

late 2016, the OCC announced that it was exploring whether to offer a charter to financial 

technology (“FinTech”) companies.1 In response to this announcement, nearly a dozen 

financial industry groups wrote comment letters challenging the OCC’s legal authority to 

offer national bank charters to FinTech companies that did not accept deposits.2 On April 26, 

2017, the Conference of State Bank Supervisors (“CSBS”) filed suit against the OCC seeking to 

enjoin the OCC from granting national bank charters to non‐depository FinTech companies , 

arguing that granting such charters is in excess of the OCC’s statutory authority.3   

The CSBS lawsuit and the critical comment letters primarily focus on a 1985 case from the 

United States District Court for the Middle District of Florida which held that taking deposits 

was a necessary element to the definition of the “business of banking.”4 Because the OCC 

                                                                        
1  www.occ.treas.gov/topics/bank‐operations/innovation/comments/special‐purpose‐national‐bank‐charters‐for‐
fintech.pdf [perma.cc/2ZEN‐DTBK]. 

2  www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9]; www.occ.treas.gov/topics/responsible‐
innovation/comments/comment‐crl.pdf [perma.cc/EC45‐VWL6]; www.occ.treas.gov/topics/responsible‐
innovation/comments/comment‐independent‐community‐bankers.pdf [perma.cc/DN5X‐EBSZ]; 
www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐nclc‐et‐al.pdf [perma.cc/3XVU‐4KJK]; 
www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐americans‐for‐financial‐reform.pdf 
[perma.cc/C8BF‐ZND6].  

3  Complaint, Conference of State Bank Supervisors v. Office of the Comptroller of the Currency, No. 1:17‐cv‐00763, 
2017 WL 1488257 (D.D.C. Apr. 26, 2017) [hereinafter CSBS Complaint]. 

4  Independent Bankers Ass’n of America v. Conover, 1985 U.S. Dist. LEXIS 22529, at *34 ‐*36 (M.D. Fla. Feb. 15, 1985) 
(IBAA v. Conover). 
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can only offer national bank charters to entities that engage in the business of banking, the 

challengers argue that the OCC lacks the statutory authority to grant national bank charters 

to non‐depository institutions absent an express grant of power from Congress.5 In addition 

to the lawsuit and critical comment letters, Senators Sherrod Brown and Jeff Merkley—two 

Democratic members on the Senate Banking Committee—sent a letter to the Comptroller 

raising the same question about whether the OCC has the statutory authority to offer SPNB 

charters to entities that do not take deposits.6 

The Comptroller has asked you to prepare a brief memo evaluating the allegations that 

question the OCC’s legal authority to grant SPNB charters to non‐depository FinTech firms. 

Why FinTech Firms are Seeking a National Bank Charter 

The FinTech industry, defined by the Department of Commerce as “companies whose line of 

business combines software and technology to deliver financial services,” has been growing 

over the past decade.7 These firms have made headway in many areas of the financial 

services industry, from digital currencies to online and marketplace lending to payment 

systems. In 2010, investment in the industry was $1.8 billion, has since ballooned to $19 billion 

in 2015, and it appears as if 2016 will set even higher numbers.8 Much of this growth has been 

focused on products targeted for direct use by consumers, including alternative methods of 

lending money.9  

Marketplace Lending as a Leading Example of FinTech Companies 

Within the FinTech sector, one of the areas garnering the most attention has been the 

“marketplace lending” or “peer‐to‐peer lending” space. Certain firms, such as Lending Club 

and Prosper, have gained prominence by using financial technology to “disrupt” the 

standard financial intermediary model and provide consumers with new methods of 

                                                                        
5 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9]. 

6  www.banking.senate.gov/public/index.cfm/democratic‐press‐releases?ID=F70DB4BF‐5E75‐4ED7‐B54B‐
1DE3C844E55F [perma.cc/GMC2‐KPZ8] 

7  U.S. DEP’T OF COMMERCE & INT’L TRADE ADMIN, 2016 TOP MARKETS REPORT: FINANCIAL TECHNOLOGY 3 (Aug. 2016), 
trade.gov/topmarkets/pdf/Financial_Technology_Top_Markets_Report.pdf [perma.cc/5465‐N78R].  

8  CITI, DIGITAL DISRUPTION: HOW FINTECH IS FORCING BANKING TO A TIPPING POINT 3 (Mar. 30, 2016), 
ir.citi.com/SEBhgbdvxes95HWZMmFbjGiU%2FydQ9kbvEbHIruHR%2Fle%2F2Wza4cRvOQUNX8GBWVsV 
[perma.cc/W7BK‐5ATX]. 

9  Id. (estimating that “70% of [FinTech] investment [has focused] on [companies targeting] the "last mile" of user 
experience in the consumer space”). 
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borrowing money through alternative lending models. Because of FinTech’s growing 

prominence and increased exposure to American consumers, financial regulators have been 

closely monitoring the FinTech sector and have been searching for a suitable regulatory 

framework for these products and services.10 

Currently, FinTech firms that engage in the lending industry, like marketplace lenders such as 

Prosper and Lending Club, have two options for operating their businesses.11 According to 

the FDIC, these models are 1) become a “direct marketplace lender”; or 2) become a “bank‐

affiliated marketplace company.”12 Direct marketplace lenders typically must be licensed and 

registered to lend in each state in which they do business. This requirement subjects the 

firms not only to regulatory scrutiny by each state’s banking or lending regulator, but also to 

each state’s lending laws, usury restrictions, and other consumer protection laws.13 FinTech 

firms under this model facilitate all elements of the transaction including collecting borrower 

applications, assigning credit ratings, advertising the loan request, pairing borrowers with 

interested investors, originating the loan, and servicing any collected loan payments.14 At all 

times, the borrower’s repayment obligation remains with the FinTech lender. Industry 

experts have argued that the licensing procedures and compliance costs required to become 

a direct marketplace lender in each state are costly and time‐consuming, and can “clip the 

wings of a FinTech company in its early stages.”15 

Alternatively, and more commonly, FinTech firms have opted to become bank‐affiliated 

marketplace companies, in which they partner with a state or national bank and make loans 

through this cooperative arrangement. In this latter option, the FinTech firm collects 

borrower applications, assigns the credit grade, and solicits investor interest.16 The firm then 

                                                                        
10 Regulators such as the United States Department of the Treasury have place increased focus on the impact of 

marketplace lending. See, e.g. U.S. DEP’T OF TREAS., OPPORTUNITIES AND CHALLENGES IN ONLINE MARKETPLACE LENDING (May 
10, 2016), 
www.treasury.gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lending_whi
te_paper.pdf [perma.cc/23ZC‐LENB].  

11 Fed. Deposit Ins. Corp., Marketplace Lending, Supervisory Insights 12‐14 (Winter 2015), 
www.fdic.gov/regulations/examinations/supervisory/insights/siwin15/SI_Winter2015.pdf [perma.cc/NDC9‐5TSN] 
[hereinafter FDIC, Supervisory Insights]. 

12  Id. 
13 Lalita Clozel, OCC Weighs New Charter for Fintech Firms, AM. BANKER (May 9, 2016), 
www.cbaofga.com/uploads/4/1/3/7/41371065/occ_weighs_new_charter_for_fintech_firms_american_banker.pdf 
[perma.cc/JX27‐BLGK].  

14 FDIC, Supervisory Insights, supra note 11, at 14.  
15 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 13.  
16 FDIC, Supervisory Insights, supra note 11, at 14 
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refers the completed loan application package to its partner bank, which makes the credit 

decision and tenders the loan to the borrower.17 The partner bank typically holds the loan on 

its books for two to three days before selling it to the FinTech firm, which then has the right 

to collect money from the borrower.  FinTech firms seek out these arrangements with 

partner banks because state‐ and federally‐chartered banks enjoy preemption from state 

licensing and usury laws.18 In what has been described pejoratively as the “rent‐a‐charter” or 

“rent‐a‐bank” arrangement, FinTech firms use this partnership to benefit from the same 

preemption of state law that banks enjoy.19 

Regulatory Uncertainty Is a Driving Force for Seeking a Federal Charter 

Despite the popularity of the bank partnership model, certain aspects of this arrangement 

have been called into question in court.  In its May 2015 Madden v. Midland Funding, LLC 

decision, the Second Circuit held that loans in excess of a state’s usury rate could only be 

legally collected by the bank enjoying preemption from state usury laws or by an entity 

acting on behalf of the bank.20  Thus, if a bank were to assign all of the interest in a loan to a 

third‐party entity such as a FinTech partner, the assignee would be acting on its own behalf 

and would be subject to state usury laws. 

Further muddying the waters for the bank partnership model has been the growing tendency 

for courts to use a “true lender” analysis to determine if state laws are preempted in a 

lending transaction. True lender analysis looks at the substance rather than the form of the 

transaction in determining the lending entity, rendering the bank’s partner the de facto 

lender if it is deemed to have predominant economic interest.21 Using the true lender 

                                                                        
17  Id.  
18 See 12 U.S.C. §§ 85; 1831d; Milken Institute: Center for Financial Markets, Re: Public Input on Expanding Access to 
Credit through Online Marketplace Lending Docket Number: TREAS‐DO‐2015‐0007‐0001 5‐11 (Sept. 28, 2015), 
assets1c.milkeninstitute.org/assets/Publication/Viewpoint/PDF/MICFM‐Comment‐Letter‐TREAS‐DO‐2015‐0007‐
FINAL.pdf [perma.cc/8VLH‐FVUQ].  

19 Brian Knight, Reply Comment: Regulating Fintech: Creating A Regulatory Regime That Enables Innovation While 
Providing Appropriate Consumer Protection 7 (May 12, 2016), www.occ.gov/topics/responsible‐
innovation/comments/comments‐brian‐knight.pdf [perma.cc/LA82‐4KEK] [hereinafter Knight Comment Letter]; 
Nat’l Consumer Law Ctr. et al., Re: Comments on Supporting Responsible Innovation in the Federal Banking System: 
An OCC Perspective 5‐6 (May 31, 2016), www.occ.gov/topics/responsible‐innovation/comments/comments‐
fintech‐nclc.pdf [perma.cc/6SJX‐XL4W],[hereinafter NCLC Comment Letter].  

20 Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), cert. denied, No. 15‐610, 2016 U.S. LEXIS 4211 (U.S. 
June 27, 2016). 

21 Ct. Order Granting Pl. Consumer Fin. Protection Bureau’s Mot. For Partial Summ. J., Consumer Fin. Protection 
Bureau v. CashCall, Inc. et al., No. 15‐cv‐7522‐JFW (C.D. Cal. Aug. 31, 2016), 
www.mayerbrown.com/files/uploads/Documents/PDFs/2016/August/CFPB‐v‐CashCall‐LRes.pdf.  
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analysis, federal district courts and some state supreme courts have determined that 

transactions conducted using a bank partnership model, whereby the loan would quickly 

revert from the bank to the non‐bank partner, were in violation of state licensing and usury 

laws.22  

Due to the murky legal status of the bank‐partnership model, along with other factors such 

as being too tied to a single bank partner, FinTech firms have actively sought out other 

possible business models. A main focus of the industry has been to urge the OCC to use its 

special purpose chartering provision to extend a national bank charter to FinTech companies. 

As Steve Carlton, the CEO of FinTech online lender Ascend put it, “if we had a preference 

today, we would like to be a bank.”23 And, despite the high regulatory barriers imposed by 

the OCC, as well as the necessary submission to increased regulation and oversight by the 

federal government, FinTech firms are seeking a federal charter for one big reason—the 

regulatory umbrella of federal preemption of state rules that comes along with it.24 As 

Deputy Comptroller at the OCC Kay Kowitt remarked, FinTech firms “recognize the value of 

having a uniform set of standards that applies across the country and a single primary 

regulator.”25 With federal preemption, FinTech firms would no longer need to rely on a bank‐

partnership model and would be free from what may be perceived as an onerous patchwork 

of regulations that vary state by state. In addition, FinTech firms have courted their own 

charter because they view the bank‐partnership model as self‐defeating, leaving them 

beholden to the banks and thus less able to innovate in the financial services arena.26 

                                                                        
22 See, e.g., id.; Commonwealth of Pennsylvania v. Think Fin., Inc., No. 14‐CV‐7139, 2016 WL 183289 (E.D. Pa. Jan. 14, 
2016); CashCall, Inc. v. Comm'r of Fin. Regulation, 139 A.3d 990 (Md. 2016); CashCall, Inc. v. Morrisey, No. 12‐1274, 
2014 WL 2404300 (W. Va. May 30, 2014), cert. denied sub nom. CashCall, Inc. v. Morrissey, 135 S. Ct. 2050, 191 L. 
Ed. 2d 956 (2015). 

23 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 13. 
24 Rachel Witkowski & Telis Demos, Fintech Startup Craves More Regulation, WALL ST. J (June 9, 2016), 
www.wsj.com/articles/fintech‐startup‐craves‐more‐regulation‐1465517775?mg=id‐wsj (subscription required); 
OCC: Fintech Firms Inquiring About National Bank Charters, ABA BANKING JOURNAL (Mar. 11, 2016), 
bankingjournal.aba.com/2016/03/occ‐fintech‐firms‐inquiring‐about‐national‐bank‐charters/ [perma.cc/XD7M‐
SSXP].  

25 Clozel, OCC Weighs New Charter for Fintech Firms, supra note 13. 
26  Id. 
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The OCC and Its Statutory Chartering Authority 

The OCC’s Chartering Authority 

The National Currency Act of 1863 and the National Banking Act of 1864 (“NBA”) created the 

OCC and granted it the statutory power to grant charters to national banks and serve as their 

primary regulator.27 Created in the wake of the Civil War, national banks were designed to be 

federal entities that would help promote a uniform national currency.28 This created a dual‐

banking system in the United States, with state‐chartered banks regulated by a state banking 

regulator and national banks regulated by the OCC.29 However, as federal instrumentalities, 

national banks chartered by the OCC enjoy broad federal preemption over state law.30 

Preemption of state regulatory authority and the competitive advantages that preemption 

might provide for national banks are at the heart of the current debate over FinTech 

charters.  

The “Business of Banking” 

Under the NBA, the OCC is charged with evaluating and approving applications for national 

bank charters and promulgating regulations to carry out these powers.31 The OCC, however, 

may only grant charters for entities to engage in the “business of banking.”32 The business of 

banking is not, however, unambiguously defined in the NBA. Rather, the statute enumerates 

a list of five activities that are deemed “incidental powers” that are “necessary [for national 

banks] to carry on the business of banking.”33 This list of enumerated powers includes 

drafting and negotiating promissory notes and issuing other evidences of debt, taking 

deposits, buying and selling currency, making loans, and circulating currency.34 In Nations 

Bank of North Carolina, N.A. v. Variable Life Annuity Co (“VALIC”), the Supreme Court expressly 

                                                                        
27 12 U.S.C. § 1 et seq. 
28 www.occ.treas.gov/about/what‐we‐do/history/OCC%20history%20final.pdf [perma.cc/E39Y‐4XG4].  
29 Barr, Jackson, Tahyar 38–39; www.fdic.gov/bank/analytical/banking/2006mar/article1/article1.pdf 
[perma.cc/S8EK‐RVUM]. State‐chartered banks are also regulated by the Federal Deposit Insurance Corporation 
(FDIC) and sometimes the Federal Reserve Board (FRB). www.richmondfed.org/‐
/media/richmondfedorg/publications/research/economic_review/1990/pdf/er760601.pdf [perma.cc/GQ5T‐E9XP]. 

30 See Watters v. Wachovia. 
31 12 U.S.C. §§ 21, 22, 26, 27, 93a.  
32 12 U.S.C. §§ 26, 27.  
33 12 U.S.C. § 24(seventh).  
34  Id.  
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held that the business of banking was not limited to this list of enumerated powers.35 Rather, 

national banks have the authority to engage in a broad range of activities under the umbrella 

of the “business of banking.”36 This, according to the Supreme Court, vested the OCC with 

broad discretion to determine what constitutes the business of banking, as long as this 

determination is “reasonable.”37  

Special Purpose National Bank (“SPNB”) Charters  

Pursuant to its power to prescribe rules and regulations to carry out its statutory authority,38 

the OCC promulgated its SPNB chartering provisions in late 2003.39 Under these provisions, 

the OCC determined that an entity would be eligible for a limited‐purpose SPNB charter if it 

engaged in any one of three core banking activities: receiving deposits, paying checks, or 

lending money.40 These three core banking activities were based on the NBA’s statutory 

identification of activities that caused a facility to be considered a bank branch.41 This list of 

three core banking activities was an attempt by the OCC to narrow the field of eligibility for 

SPNB charters.42 The list was added by the OCC to the SPNB final rule after the notice and 

comment period because some commenters expressed concern that the eligibility for a 

SPNB charter was too broad and that it had the potential to preempt state oversight entities 

that were only tangentially engaged in the business of banking.43 

The FinTech Charter 

In December 2016, the OCC announced in a white paper that it was exploring SPNB charters 

for FinTech companies.44 The December white paper announced that the OCC had the legal 

                                                                        
35 See Nations Bank of North Carolina, N.A. v. Variable Life Annuity Co., 513 U.S. 251, 258 fn. 2 (1995) (“We expressly 
hold that the “business of banking” is not limited to the enumerated powers in § 24 Seventh and that the 
Comptroller therefore has discretion to authorize activities beyond those specifically enumerated.”). 

36  Id.  
37  Id.  
38 12 U.S.C. § 93A.  
39 Rules, Policies, and Procedures for Corporate Activities; Bank Activities and Operations; Real Estate Lending and 

Appraisals, 68 Fed. Reg. 70122, 70126 (Dec. 17, 2003) (final rule). See also 12 CFR § 5.20. 
40 12 CFR 5.20(e)(1)(i).  
41 68 FR 70126 (citing 12 U.S.C. § 36).  
42 68 FR 70126.  
43  Id.  
44 www.occ.treas.gov/topics/bank‐operations/innovation/comments/special‐purpose‐national‐bank‐charters‐for‐
fintech.pdf [perma.cc/2ZEN‐DTBK]. 
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authority to issue charters to FinTech companies—including FinTech firms that did not 

accept deposits—under the NBA and the SPNB provisions.45  

In his comments at the Georgetown University Law Center, former Comptroller Thomas 

Curry added that the agency’s decision was in the public interest because FinTech companies 

“hold great potential to expand financial inclusion, empower consumers, and help families 

and businesses take more control of their financial matters.”46 Comptroller Curry stressed 

that FinTech firms would have a choice in whether or not to seek a charter, and that the 

agency would closely scrutinize any charter application to ensure that the company 

protected consumers, had a solid structure, and would have a reasonable chance of success 

as a national bank.47 The white paper reiterated that FinTech companies would “be held to 

the same high standards of safety and soundness, fair access, and fair treatment of 

customers that all federally chartered institutions must meet.”48 Finally, the white paper 

sought public comments as a means for feedback on its decision to consider applications for 

special purpose national bank charters for FinTech companies.49 

In Defense of the OCC’s Authority to Charter Non‐depository FinTech Companies 

In March 2017, the OCC released a draft supplement to the Comptroller’s Licensing Manual 

which laid out how the OCC would evaluate application by FinTech companies for SPNB 

charters, indicating the agency’s willingness to move forward with its proposal to issue 

charters to FinTech companies.50 The OCC reiterated that it had the authority to issue such 

charters, including to FinTech companies that did not accept deposits.51 According to the 

OCC, it has this authority because the OCC is vested with broad discretion to interpret the 

NBA’s vague definition of the business of banking and nothing in the NBA explicitly requires 

that a bank receive deposits to be engaged in the business of banking.52 Instead, the OCC’s 

                                                                        
45 www.occ.treas.gov/topics/bank‐operations/innovation/comments/special‐purpose‐national‐bank‐charters‐for‐
fintech.pdf [perma.cc/2ZEN‐DTBK]; 12 CFR 5.20(e)(1).  

46 https://www.occ.treas.gov/news‐issuances/speeches/2016/pub‐speech‐2016‐152.pdf [perma.cc/Q9SJ‐FL8J]. 
47  Id. 
48 www.occ.treas.gov/topics/bank‐operations/innovation/comments/special‐purpose‐national‐bank‐charters‐for‐
fintech.pdf [perma.cc/2ZEN‐DTBK].  

49  Id.  
50 www.occ.gov/publications/publications‐by‐type/licensing‐manuals/file‐pub‐lm‐fintech‐licensing‐manual‐
supplement.pdf [perma.cc/F7E3‐BFEV].  

51 www.occ.gov/topics/bank‐operations/innovation/summary‐explanatory‐statement‐fintech‐charters.pdf 
[perma.cc/MX5N‐CBM9]. 

52  Id.   
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interpretation through its SPNB regulations is that the business of banking under the NBA is 

satisfied by engaging in any of the three core banking functions of receiving deposits, paying 

checks, or lending money.53 Thus, according to the OCC, if any one of those three activities is 

being performed, a financial institution is engaging in the business of banking and therefore 

eligible for a national bank charter.54  

In addition to the SPNB charter for FinTech companies, the OCC has also claimed the 

authority to charter other entities that do not take deposits through special purpose 

charters.55 These entities include banker’s banks and credit card banks.56 The NBA—the 

OCC’s organic statute—expressly grants the authority for the OCC to charter banker’s banks 

(a financial institution owned by other depository institutions that performs limited services 

for banks and does not accept deposits from the public).57 However, the NBA does not 

provide any express statutory grant of authority for the OCC to issue charters to credit card 

banks (banks that have a primary business of issuing credit cards and do not take deposits 

from the public).58  

Instead, the statutory roots of credit card banks are traced back to the Bank Holding 

Company Act of 1956 (“BHCA”).59 As amended by the Competitive Equality Banking Act of 

1987 (“CEBA”), credit card banks are considered a statutory exception to the definition of 

the term “bank” for purposes of the BHCA.60 Typically, any company that owns a bank must 

become a bank holding company subject to regulation by the Federal Reserve Board of 

Governors. However, by excepting credit card banks from the definition of “bank,” Congress 

has allowed companies to own credit card banks without becoming bank holding 

companies.61 It is important to note, however, that this statutory exception to the definition 

of bank is, by its own terms, made applicable only to Chapter 17 of Title 12 of the U.S. Code 

                                                                        
53  Id.   
54  Id.   
55 www.occ.treas.gov/publications/publications‐by‐type/licensing‐manuals/charters.pdf [perma.cc/Z5GV‐D8RK] at 1.  
56  Id.  
57 12 U.S.C. § 27(b)(1); See www.occ.treas.gov/publications/publications‐by‐type/licensing‐manuals/charters.pdf 
[perma.cc/Z5GV‐D8RK]  at 108.  

58 See www.occ.treas.gov/publications/publications‐by‐type/licensing‐manuals/charters.pdf [perma.cc/Z5GV‐D8RK]   
at 51.  

59 12 U.S.C. § 1841 et seq. 
60 12 U.S.C. § 1841(c)(2)(F); See www.occ.treas.gov/publications/publications‐by‐type/licensing‐manuals/charters.pdf 
[perma.cc/Z5GV‐D8RK] . Competitive Equality in Banking Act of 1987 (CEBA), Pub. L. No. 100‐86, § 101, 101 Stat. 
552, 554 (1987), codified at 12 U.S.C. § 1841(c) (credit card banks). 

61 www.occ.treas.gov/publications/publications‐by‐type/licensing‐manuals/charters.pdf [perma.cc/Z5GV‐D8RK]    
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(the BHCA)—which deals only with bank holding companies regulated by the Federal 

Reserve Board of Governors.62 By contrast, the OCC’s national bank chartering authority 

stems from the NBA—Chapter 2 of Title 12 of the U.S. Code—an entirely separate statutory 

scheme from the BHCA with a different statutory purpose.  Thus, while the BHCA exempts 

companies that own credit card banks from becoming bank holding companies, it is not a 

statutory grant of authority for the OCC to charter credit card banks. Rather, the OCC 

charters these credit card banks as SPNBs under the same SPNB regulation—12 CFR § 

5.20(1)—that it intends to use for FinTech companies. Under this SPNB regulation, credit card 

banks, like many FinTech companies, are eligible for the SPNB charter because they engage 

in one of the “core” enumerated banking activities—extending loans—even though they do 

not take deposits.63  

Critical Responses to the White Paper 

Lawsuit and Commenters Argue That the OCC Lacks the Statutory Authority to Charter 

Non‐Depository Institutions  

In response to the OCC’s invitation for comments on its proposal to extend national bank 

charters to FinTech companies, a number of entities questioned the OCC’s legal authority to 

extend such charters to non‐deposit taking entities without an express grant of authority 

from Congress.64 The leading commenter questioning the OCC’s legal authority was the 

Conference of State Bank Supervisors (“CSBS”), which eventually filed suit against the 

agency in April 2017.65 CSBS members stand to lose a measure of regulatory control if the 

OCC decides to charter entities, as state banking supervisors are currently the primary 

regulator of FinTech companies, and a federal charter would essentially preempt their 

supervisory authority over these companies. However, CSBS was not alone in questioning 

the OCC’s legal authority. The National Consumer Law Center (“NCLC”),66 the Center for 

                                                                        
62 See 12 U.S.C. § 1841(c) (“For purposes of this chapter. . .[t]he term “bank” does not include . . .” credit card banks) 
(emphasis added).  

63 www.occ.gov/static/interpretations‐and‐precedents/oct05/crad126.pdf [perma.cc/3S96‐NN5M] (outlining the 
OCC’s conditional approval of a charter under 12 CFR § 5.20 for Department Stores National Bank, a credit card 
bank that does not accept deposits).  

64 See, e.g., www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐
purpose‐national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9].  

65 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9]; CSBS Complaint.  

66 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐nclc‐et‐al.pdf [perma.cc/3XVU‐4KJK]. 
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Responsible Lending (“CRL”),67 the Independent Community Bankers Association (“ICBA”),68 

the New York Attorney General,69 and the Illinois Department of Financial and Professional 

Regulation70 have each questioned the OCC’s legal authority to grant charters to non‐deposit 

taking institutions. These groups also expressed concerns beyond questioning the OCC’s 

legal authority—including consumer protection concerns71 and fears over increased 

competition for community banks.72 Additionally, two Senators from the Senate Banking 

Committee expressed their concern that “[b]ecause many of these [FinTech] firms evidently 

do not intend to accept deposits, it is far from clear whether the OCC has authority to grant 

national bank charters to them.”73  

CSBS argues that the OCC is limited to chartering either (1) entities engaged in the business 

of banking, which must include the acceptance of deposits; or (2) entities that are not 

engaged in the business of banking, but only pursuant to an explicit grant of authorization 

from Congress.74 The foundation of this argument first rests on the premise that the business 

of banking necessarily includes taking deposits.75 Second, any federally‐chartered entity that 

does not accept deposits is not engaged in the business of banking, but was eligible for its 

charter because the OCC could trace that chartering authority back to some grant of 

statutory authority from Congress.76 Hence, the OCC can issue charters to non‐depository 

banker’s banks and credit card banks only because of the limited exceptions made by 

Congress to the business of banking requirement.77 Thus, CSBS argues, the OCC may not 

                                                                        
67 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐crl.pdf [perma.cc/EC45‐VWL6]. 
68 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐independent‐community‐bankers.pdf 
[perma.cc/DN5X‐EBSZ]. 

69 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐ny‐atty‐general.pdf [perma.cc/67XX‐
F7AK]. 

70 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐idfpr.pdf [perma.cc/7S37‐HFAW].  
71  www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐nclc‐et‐al.pdf [perma.cc/3XVU‐4KJK] at 13.  
72 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐independent‐community‐bankers.pdf 
[perma.cc/DN5X‐EBSZ] at 5.  

73 http://www.banking.senate.gov/public/index.cfm/democratic‐press‐releases?ID=F70DB4BF‐5E75‐4ED7‐B54B‐
1DE3C844E55F  

74  www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9]; CSBS Complaint. 

75 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9].  

76  Id. 
77  Id.  
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grant charters to FinTech companies that do not accept deposits unless Congress weighs in 

and give the agency the power to do so.78 

The Case Law Supporting the CSBS Position: IBAA v. Conover 

The rationale behind the CSBS argument stems primarily from the 1985 Conover decision 

announced in the District Court for the Middle District of Florida.79 In Conover, the 

Independent Bankers Association of America (“IBAA”) challenged the OCC’s legal authority 

under the NBA to grant a charter to an entity that did not accept deposits, claiming economic 

injury from the competitive advantages that these entities might have over IBAA members.80 

The court recognized that under the NBA, the OCC could only grant charters to institutions 

engaged in the business of banking.81 Without engaging in the administrative deference 

analysis announced by the Supreme Court a year earlier in Chevron U.S.A., Inc. v. Natural 

Resources Defense Council, Inc.,82 the Conover Court announced that it would glean the 

definition of the business of banking by looking to “historical understanding in law and 

custom.”83 

Under the historical understanding inquiry, the court determined that deposit taking and 

lending money are at the core of banking and that a financial institution that is legally unable 

to engage in both activities cannot be engaged in the business of banking under the NBA.84 

The court found support for this proposition from a number of sources. First, the court 

opined that, traditionally, all banks were considered commercial banks and, from a historical 

perspective, virtually all national banks had been commercial banks that accepted deposits.85 

The court proceeded to cite a textbook that stated the uniqueness of commercial banks 

stemmed from the nature of their liabilities — demand deposits.86 The court then quoted 

from the Supreme Court’s Mercantile National Bank v. Mayor87 decision, which noted that 

“the business of banking, as defined by law and custom, consists in . . . receiving deposits 

                                                                        
78  Id. 
79  Independent Bankers Ass’n of America v. Conover, 1985 U.S. Dist. LEXIS 22529 (M.D. Fla. Feb. 15, 1985).  
80 See id. at *8–*9. 
81 See id. at *22–*23.  
82 467 U.S. 837 (1984) 
83 1985 U.S. Dist. LEXIS 22529 at *23.  
84  Id. at *22–*23; *30–*38.  
85  IBAA v. Conover, at *24‐*25, *28.  
86  IBAA v. Conover, at *24‐*25 (citing S.M. Goldfeld & L.V. Chandler, The Economics of Money and Banking 87‐88 (8th 
Ed. 1981)).  

87 121 U.S. 139 (1887).  
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payable on demand . . . .”88 Finally, the Conover Court cited the Supreme Court’s United 

States v. Philadelphia National Bank89 case, which explained that banks have traditionally 

relied on demand deposits as a very large part of their working capital.90 The court surmised 

that traditional and historical understandings of banks led to the conclusion that the business 

of banking necessarily included taking deposits, and the OCC had presented no evidence to 

the contrary.91 

The court went on to note that the few historical instances where the OCC has chartered 

non‐deposit‐taking banks, such as banker’s banks and national trust associations, Congress 

had expressly granted the OCC permission to charter such entities.92 When the OCC tried to 

grant charters to these types of entities before Congress had given the agency the power to 

do so, courts had enjoined the OCC from granting such charters.93 The Conover Court noted 

that in response to prior judicial injunctions, the OCC requested express approval to charter 

these entities from Congress, and Congress responded by granting the OCC authority to 

charter banker’s banks and national trust associations that do not accept deposits.94 The 

court interpreted that the Congressional actions in these instances were carefully limited 

additions to the OCC’s authority through specific amendments and not a fundamental 

change in the definition of the business of banking.95 Hence, the Conover Court concluded 

that receiving deposits was an essential element of the business of banking and a necessary 

precondition of eligibility for a national bank charter, unless Congress expressly provided 

otherwise.96 The Conover Court ultimately granted a preliminary injunction against the OCC 

based on its conclusion that IBAA would likely win on the merits because the OCC was 

                                                                        
88  IBAA v. Conover, at *25‐*26 (citing Mercantile National Bank v. Mayor, 121 U.S. 139, 156 (1887).  
89 374 U.S. 321 (1963) 
90  IBAA v. Conover, at *26‐*27 (citing United States v. Philadelphia National Bank 374 U.S. 321, 326–27 (1963)).  
91  IBAA v. Conover, at *30–*33. 
92 See id. at *34–*36.  
93  Id. (citing National State Bank of Elizabeth v. Smith, No. 76‐1479 (D.N.J. September 16, 1977), rev'd on other 
grounds, 591 F.2d 223 (3d in 1979) (holding that the OCC lacked the authority to grant charters to trust companies 
that did not accept deposits)).  

94  Id. (citing 12 U.S.C. §§ 27(a), (b)(1)). See Financial Institutions Regulatory and Interest Rate Control Act of 1978 
(FIRIRCA), Pub. L. No. 95‐630, § 1504, 92 Stat. 3641 (1978) (codified at 12 U.S.C. § 27(a) (national trust banks); 
Garn‐St. Germain Depository Institutions Act of 1982, Pub. L. No. 97‐320, § 404, 96 Stat. 1511 (1982) (codified at 12 
U.S.C. § 27(b)(1)) (bankers’ banks). 

95  Id.  
96 See id. at *33–*38. 
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attempting to issue a charter to a non‐deposit‐taking entity not subject to any specific 

statutory exception.97  

The Aftermath of Conover 

The Comptroller sought to lift the injunction from Conover in 1987, but the motion was 

ultimately denied.98 Further litigation was dropped when CEBA was passed in 1987, which 

amended the BHCA to allow companies to own non‐deposit‐taking entities like credit card 

banks and national trust companies without becoming a bank holding company. This 

exception was set forth in the definition of the term “bank” for purposes of the BHCA.99 

According to CSBS’s interpretation, the passage of CEBA reflected Congress’s effective 

ratification of the Conover decision, because it made clear that financial institutions that do 

not accept deposits are not "banks."100 

Based on the Conover decision and CEBA’s amendment to the BHCA, the CSBS lawsuit as well 

as the critical commenters argue that, as a matter of law, the OCC cannot grant charters to 

non‐deposit‐taking FinTech companies and attempts to do otherwise would be unlawful and 

invalid.101 According to CSBS, not only had Congress not authorized the OCC to charter non‐

deposit‐taking FinTech companies, but also it intended to prohibit the chartering of any non‐

depository institutions as banks without express authorization.102 CSBS finds support for this 

proposition comes from the BHCA, which states that the term “bank” means either a bank 

insured by the FDIC103 or an institution that “accepts deposits” and “makes commercial 

loans.”104 Thus, CSBS argues that “[t]he term ‘bank,’ as so defined, does not include a special 

purpose institution that makes loans but does not accept deposits.”105  

Finally, CSBS argues that the OCC’s 2003 SPNB regulation was an invalid exercise of agency 

authority after the Conover case.106 Because the OCC’s regulations allowed the agency to 

                                                                        
97 See id. at *38.  
98 Independent Bankers Ass’n v. Conover, (April 4, 1987), discussed in 55 U.S.L.W. 2550. 
99 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9].  

100 Id.  
101 Id.  
102 Id.  
103 12 U.S.C. § 1841(c)(1)(A) 
104 Id.  
105 www.occ.treas.gov/topics/responsible‐innovation/comments/comment‐csbs‐comment‐letter‐special‐purpose‐
national‐bank‐charters‐fintech.pdf [perma.cc/ZV8J‐KGE9].  

106 Id.  
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charter financial institutions that did not necessarily accept deposits, CSBS characterized this 

as an “unprecedented and unauthorized regulatory expansion” beyond the OCC’s statutory 

authority. However, for 14 years, the OCC did not use this authority to charter a non‐

depository SPNB beyond the entities recognized by statute. The December 2016 white paper 

was the first time that the OCC announced that it intended to use the SPNB regulation for 

this purpose.107  

Conclusion 

After reading these comments, the Comptroller approached the OCC Office of General 

Counsel and has asked for your legal advice on the OCC’s authority to offer SPNB charters to 

FinTech companies that do not take deposits. In your response, the Comptroller has asked 

you to address the following questions: 

 Does the NBA grant the OCC the authority to issue national bank charters to entities 

that do not accept deposits?  

 What is the best legal argument that can be asserted in response to the CSBS suit? 

 If you believe the NBA does grant the OCC the authority to charter non‐depository 

FinTech companies, what is your confidence that the OCC will win the suit against 

CSBS? (In responding to this question, please do not concern yourself with issues of 

standing or applicable statutes of limitations) 

 Even if the OCC has the legal authority to grant such charters, what is your policy 

recommendation regarding whether the agency should move forward and issue 

SPNB charters to FinTech companies? Is it worth the potential political and interest‐

group blowback, or would it be best to leave it to Congress to decide whether such 

charters should be made available to FinTech companies?  

   

                                                                        
107 Id.  
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Sec. 

192. Default in payment of circulating notes. 
193. Notice to present claims. 
194. Dividends on adjusted claims; distribution of 

assets. 
195. Repealed. 
196. Expenses. 
197. Shareholders’ meeting; continuance of receiv-

ership; appointment of agent; winding up 
business; distribution of assets. 

197a. Resumption of business by closed bank on 
consent of depositors. 

198. Purchase by receiver of property of bank; re-
quest to Comptroller. 

199. Approval of request. 
200. Payment. 

SUBCHAPTER XIV—BANK CONSERVATION ACT 

201. Short title. 
202. Definitions. 
203. Appointment of conservator. 
204. Examinations. 
205. Termination of conservatorship. 
206. Conservator; powers and duties. 
207, 208. Repealed. 
209. Liability protection. 
210. Governmental powers unimpaired. 
211. Rules and regulations. 
212. Right to amend; separability. 
213. Transferred. 

SUBCHAPTER XV—CONVERSION OF NATIONAL 
BANKS INTO STATE BANKS 

214. Definitions. 
214a. Procedure for conversion, merger, or consoli-

dation; vote of stockholders. 
214b. Continuation of business and corporate en-

tity. 
214c. Conversions in contravention of State law. 
214d. Prohibition on conversion. 

SUBCHAPTER XVI—CONSOLIDATION AND 
MERGER 

215. Consolidation of banks within same State. 
215a. Merger of national banks or State banks into 

national banks. 
215a–1. Interstate consolidations and mergers. 
215a–2. Expedited procedures for certain reorganiza-

tions. 
215a–3. Mergers and consolidations with subsidiaries 

and nonbank affiliates. 
215b. Definitions. 
215c. Mergers, consolidations, and other acquisi-

tions authorized. 

SUBCHAPTER XVII—DISPOSITION OF UNCLAIMED 
PROPERTY RECOVERED FROM CLOSED NA-
TIONAL BANKS 

216. Purpose. 
216a. Definitions. 
216b. Disposition of unclaimed property. 
216c. Rules and regulations. 
216d. Severability. 

SUBCHAPTER I—ORGANIZATION AND 
GENERAL PROVISIONS 

§ 21. Formation of national banking associations; 
incorporators; articles of association 

Associations for carrying on the business of 
banking under title 62 of the Revised Statutes 
may be formed by any number of natural per-
sons, not less in any case than five. They shall 
enter into articles of association, which shall 
specify in general terms the object for which the 
association is formed, and may contain any 
other provisions, not inconsistent with law, 
which the association may see fit to adopt for 

the regulation of its business and the conduct of 
its affairs. These articles shall be signed by the 
persons uniting to form the association, and a 
copy of them shall be forwarded to the Comp-
troller of the Currency, to be filed and preserved 
in his office. 

(R.S. § 5133.) 

REFERENCES IN TEXT 

Title 62 of the Revised Statutes, referred to in text, 
was in the original ‘‘this Title’’ meaning title LXII of 
the Revised Statutes, consisting of R.S. §§ 5133 to 5244, 
which are classified to this section and sections 16, 22 
to 24a, 25a, 25b, 26, 27, 29, 35 to 37, 39, 43, 52, 53, 55 to 57, 
59 to 62, 66, 71, 72 to 76, 81, 83 to 86, 90, 91, 93, 93a, 94, 141 
to 144, 161, 164, 181, 182, 192 to 194, 196, 215c, 481 to 485, 
501, 541, 548, and 582 of this title. See, also, sections 8, 
333, 334, 475, 656, 709, 1004, and 1005 of Title 18, Crimes 
and Criminal Procedure. For complete classification of 
R.S. §§ 5133 to 5244 to the Code, see Tables. 

CODIFICATION 

R.S. § 5133 derived from act June 3, 1864, ch. 106, § 5, 13 
Stat. 100, which was the National Bank Act. See sec-
tion 38 of this title. 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-
troller of the Currency, referred to in this section, not 
included in transfer of functions to Secretary of the 
Treasury, see note set out under section 1 of this title. 

§ 21a. Amendment of articles of association 

Except as otherwise specifically provided by 
law, or by the articles of association of the par-
ticular national banking association, the arti-
cles of association of a national banking asso-
ciation may be amended with respect to any 
lawful matter, and any action requiring the ap-
proval of the stockholders of such association 
may be had by the approving vote of the holders 
of a majority of the voting shares of the stock 
of the association obtained at a meeting of the 
stockholders called and held pursuant to notice 
given by mail at least ten days prior to the 
meeting or pursuant to a waiver of such notice 
given by all stockholders entitled to receive no-
tice of such meeting. A certified copy of every 
amendment to the articles of association adopt-
ed by the shareholders of a national banking as-
sociation shall be forwarded to the Comptroller 
of the Currency, to be filed and preserved in his 
office. 

(Pub. L. 86–230, § 13, Sept. 8, 1959, 73 Stat. 458.) 

§ 22. Organization certificate 

The persons uniting to form such an associa-
tion shall, under their hands, make an organiza-
tion certificate, which shall specifically state: 

First. The name assumed by such association; 
which name shall include the word ‘‘national’’. 

Second. The place where its operations of dis-
count and deposit are to be carried on, designat-
ing the State, Territory, or District, and the 
particular county and city, town, or village. 

Third. The amount of capital stock and the 
number of shares into which the same is to be 
divided. 

Fourth. The names and places of residence of 
the shareholders and the number of shares held 
by each of them. 

17
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Fifth. The fact that the certificate is made to 
enable such persons to avail themselves of the 
advantages of title 62 of the Revised Statutes. 

(R.S. § 5134; Pub. L. 86–230, § 25, Sept. 8, 1959, 73 
Stat. 466; Pub. L. 97–320, title IV, § 405(b), Oct. 15, 
1982, 96 Stat. 1512.) 

REFERENCES IN TEXT 

Title 62 of the Revised Statutes, referred to in par. 
Fifth, was in the original ‘‘this Title’’ meaning title 
LXII of the Revised Statutes, consisting of R.S. §§ 5133 
to 5244, which are classified to this section and sections 
16, 21, 23 to 24a, 25a, 25b, 26, 27, 29, 35 to 37, 39, 43, 52, 53, 
55 to 57, 59 to 62, 66, 71, 72 to 76, 81, 83 to 86, 90, 91, 93, 
93a, 94, 141 to 144, 161, 164, 181, 182, 192 to 194, 196, 215c, 
481 to 485, 501, 541, 548, and 582 of this title. See, also, 
sections 8, 333, 334, 475, 656, 709, 1004, and 1005 of Title 
18, Crimes and Criminal Procedure. For complete clas-
sification of R.S. §§ 5133 to 5244 to the Code, see Tables. 

CODIFICATION 

R.S. § 5134 derived from act June 3, 1864, ch. 106, § 6, 13 
Stat. 101, which was the National Bank Act. See sec-
tion 38 of this title. 

AMENDMENTS 

1982—Par. First. Pub. L. 97–320 struck out ‘‘and be 
subject to the approval of the Comptroller of the Cur-
rency’’ after ‘‘national’’. 

1959—Par. First. Pub. L. 86–230 substituted ‘‘which 
named shall include the word ‘national’ and be’’ for 
‘‘which name shall be’’. 

§ 23. Acknowledgment and filing of certificate 

The organization certificate shall be acknowl-
edged before a judge of some court of record, or 
notary public; and shall be, together with the 
acknowledgment thereof, authenticated by the 
seal of such court, or notary, transmitted to the 
Comptroller of the Currency, who shall record 
and carefully preserve the same in his office. 

(R.S. § 5135.) 

CODIFICATION 

R.S. § 5135 derived from act June 3, 1864, ch. 106, § 6, 13 
Stat. 101, which was the National Bank Act. See sec-
tion 38 of this title. 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-
troller of the Currency, referred to in this section, not 
included in transfer of functions to Secretary of the 
Treasury, see note set out under section 1 of this title. 

§ 24. Corporate powers of associations 

Upon duly making and filing articles of asso-
ciation and an organization certificate a na-
tional banking association shall become, as 
from the date of the execution of its organiza-
tion certificate, a body corporate, and as such, 
and in the name designated in the organization 
certificate, it shall have power— 

First. To adopt and use a corporate seal. 
Second. To have succession from February 25, 

1927, or from the date of its organization if orga-
nized after February 25, 1927, until such time as 
it be dissolved by the act of its shareholders 
owning two-thirds of its stock, or until its fran-
chise becomes forfeited by reason of violation of 
law, or until terminated by either a general or 
a special Act of Congress or until its affairs be 
placed in the hands of a receiver and finally 
wound up by him. 

Third. To make contracts. 
Fourth. To sue and be sued, complain and de-

fend, in any court of law and equity, as fully as 
natural persons. 

Fifth. To elect or appoint directors, and by its 
board of directors to appoint a president, vice 
president, cashier, and other officers, define 
their duties, require bonds of them and fix the 
penalty thereof, dismiss such officers or any of 
them at pleasure, and appoint others to fill their 
places. 

Sixth. To prescribe, by its board of directors, 
bylaws not inconsistent with law, regulating the 
manner in which its stock shall be transferred, 
its directors elected or appointed, its officers ap-
pointed, its property transferred, its general 
business conducted, and the privileges granted 
to it by law exercised and enjoyed. 

Seventh. To exercise by its board of directors 
or duly authorized officers or agents, subject to 
law, all such incidental powers as shall be nec-
essary to carry on the business of banking; by 
discounting and negotiating promissory notes, 
drafts, bills of exchange, and other evidences of 
debt; by receiving deposits; by buying and sell-
ing exchange, coin, and bullion; by loaning 
money on personal security; and by obtaining, 
issuing, and circulating notes according to the 
provisions of title 62 of the Revised Statutes. 
The business of dealing in securities and stock 
by the association shall be limited to purchasing 
and selling such securities and stock without re-
course, solely upon the order, and for the ac-
count of, customers, and in no case for its own 
account, and the association shall not under-
write any issue of securities or stock; Provided, 
That the association may purchase for its own 
account investment securities under such limi-
tations and restrictions as the Comptroller of 
the Currency may by regulation prescribe. In no 
event shall the total amount of the investment 
securities of any one obligor or maker, held by 
the association for its own account, exceed at 
any time 10 per centum of its capital stock actu-
ally paid in and unimpaired and 10 per centum of 
its unimpaired surplus fund, except that this 
limitation shall not require any association to 
dispose of any securities lawfully held by it on 
August 23, 1935. As used in this section the term 
‘‘investment securities’’ shall mean marketable 
obligations, evidencing indebtedness of any per-
son, copartnership, association, or corporation 
in the form of bonds, notes and/or debentures 
commonly known as investment securities 
under such further definition of the term ‘‘in-
vestment securities’’ as may by regulation be 
prescribed by the Comptroller of the Currency. 
Except as hereinafter provided or otherwise per-
mitted by law, nothing herein contained shall 
authorize the purchase by the association for its 
own account of any shares of stock of any cor-
poration. The limitations and restrictions here-
in contained as to dealing in, underwriting and 
purchasing for its own account, investment se-
curities shall not apply to obligations of the 
United States, or general obligations of any 
State or of any political subdivision thereof, or 
obligations of the Washington Metropolitan 
Area Transit Authority which are guaranteed by 
the Secretary of Transportation under section 9 
of the National Capital Transportation Act of 
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1 So in original. Probably should be followed by a comma. 
2 So in original. 

1969, or obligations issued under authority of the 
Federal Farm Loan Act, as amended, or issued 
by the thirteen banks for cooperatives or any of 
them or the Federal Home Loan Banks, or obli-
gations which are insured by the Secretary of 
Housing and Urban Development under title XI 
of the National Housing Act [12 U.S.C. 1749aaa et 
seq.] or obligations which are insured by the 
Secretary of Housing and Urban Development 
(hereinafter in this sentence referred to as the 
‘‘Secretary’’) pursuant to section 207 of the Na-
tional Housing Act [12 U.S.C. 1713], if the deben-
tures to be issued in payment of such insured ob-
ligations are guaranteed as to principal and in-
terest by the United States, or obligations, par-
ticipations, or other instruments of or issued by 
the Federal National Mortgage Association, or 
the Government National Mortgage Association, 
or mortgages, obligations or other securities 
which are or ever have been sold by the Federal 
Home Loan Mortgage Corporation pursuant to 
section 305 or section 306 of the Federal Home 
Loan Mortgage Corporation Act [12 U.S.C. 1454 
or 1455], or obligations of the Federal Financing 
Bank or obligations of the Environmental Fi-
nancing Authority, or obligations or other in-
struments or securities of the Student Loan 
Marketing Association, or such obligations of 
any local public agency (as defined in section 
110(h) of the Housing Act of 1949 [42 U.S.C. 
1460(h)]) as are secured by an agreement between 
the local public agency and the Secretary in 
which the local public agency agrees to borrow 
from said Secretary, and said Secretary agrees 
to lend to said local public agency, monies in an 
aggregate amount which (together with any 
other monies irrevocably committed to the pay-
ment of interest on such obligations) will suffice 
to pay, when due, the interest on and all install-
ments (including the final installment) of the 
principal of such obligations, which monies 
under the terms of said agreement are required 
to be used for such payments, or such obliga-
tions of a public housing agency (as defined in 
the United States Housing Act of 1937, as amend-
ed [42 U.S.C. 1437 et seq.]) as are secured (1) by 
an agreement between the public housing agen-
cy and the Secretary in which the public hous-
ing agency agrees to borrow from the Secretary, 
and the Secretary agrees to lend to the public 
housing agency, prior to the maturity of such 
obligations, monies in an amount which (to-
gether with any other monies irrevocably com-
mitted to the payment of interest on such obli-
gations) will suffice to pay the principal of such 
obligations with interest to maturity thereon, 
which monies under the terms of said agreement 
are required to be used for the purpose of paying 
the principal of and the interest on such obliga-
tions at their maturity, (2) by a pledge of annual 
contributions under an annual contributions 
contract between such public housing agency 
and the Secretary if such contract shall contain 
the covenant by the Secretary which is author-
ized by subsection (g) of section 6 of the United 
States Housing Act of 1937, as amended [42 
U.S.C. 1437d(g)], and if the maximum sum and 
the maximum period specified in such contract 
pursuant to said subsection 6(g) [42 U.S.C. 
1437d(g)] shall not be less than the annual 
amount and the period for payment which are 

requisite to provide for the payment when due of 
all installments of principal and interest on 
such obligations, or (3) by a pledge of both an-
nual contributions under an annual contribu-
tions contract containing the covenant by the 
Secretary which is authorized by section 6(g) of 
the United States Housing Act of 1937 [42 U.S.C. 
1437d(g)], and a loan under an agreement be-
tween the local public housing agency and the 
Secretary in which the public housing agency 
agrees to borrow from the Secretary, and the 
Secretary agrees to lend to the public housing 
agency, prior to the maturity of the obligations 
involved, moneys in an amount which (together 
with any other moneys irrevocably committed 
under the annual contributions contract to the 
payment of principal and interest on such obli-
gations) will suffice to provide for the payment 
when due of all installments of principal and in-
terest on such obligations, which moneys under 
the terms of the agreement are required to be 
used for the purpose of paying the principal and 
interest on such obligations at their maturity: 
Provided, That in carrying on the business com-
monly known as the safe-deposit business the 
association shall not invest in the capital stock 
of a corporation organized under the law of any 
State to conduct a safe-deposit business in an 
amount in excess of 15 per centum of the capital 
stock of the association actually paid in and un-
impaired and 15 per centum of its unimpaired 
surplus. The limitations and restrictions herein 
contained as to dealing in and underwriting in-
vestment securities shall not apply to obliga-
tions issued by the International Bank for Re-
construction and Development, the European 
Bank for Reconstruction and Development, the 
Inter-American Development Bank 1 Bank for 
Economic Cooperation and Development in the 
Middle East and North Africa,,2 the North Amer-
ican Development Bank, the Asian Development 
Bank, the African Development Bank, the Inter- 
American Investment Corporation, or the Inter-
national Finance Corporation,,2 or obligations 
issued by any State or political subdivision or 
any agency of a State or political subdivision 
for housing, university, or dormitory purposes, 
which are at the time eligible for purchase by a 
national bank for its own account, nor to bonds, 
notes and other obligations issued by the Ten-
nessee Valley Authority or by the United States 
Postal Service: Provided, That no association 
shall hold obligations issued by any of said orga-
nizations as a result of underwriting, dealing, or 
purchasing for its own account (and for this pur-
pose obligations as to which it is under commit-
ment shall be deemed to be held by it) in a total 
amount exceeding at any one time 10 per cen-
tum of its capital stock actually paid in and un-
impaired and 10 per centum of its unimpaired 
surplus fund. Notwithstanding any other provi-
sion in this paragraph, the association may pur-
chase for its own account shares of stock issued 
by a corporation authorized to be created pursu-
ant to title IX of the Housing and Urban Devel-
opment Act of 1968 [42 U.S.C. 3931 et seq.], and 
may make investments in a partnership, limited 
partnership, or joint venture formed pursuant to 
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3 See References in Text note below. 
4 So in original. The period probably should be preceded by an 

additional closing parenthesis. 

section 907(a) or 907(c) of that Act [42 U.S.C. 
3937(a) or 3937(c)]. Notwithstanding any other 
provision of this paragraph, the association may 
purchase for its own account shares of stock is-
sued by any State housing corporation incor-
porated in the State in which the association is 
located and may make investments in loans and 
commitments for loans to any such corporation: 
Provided, That in no event shall the total 
amount of such stock held for its own account 
and such investments in loans and commitments 
made by the association exceed at any time 5 
per centum of its capital stock actually paid in 
and unimpaired plus 5 per centum of its unim-
paired surplus fund. Notwithstanding any other 
provision in this paragraph, the association may 
purchase for its own account shares of stock is-
sued by a corporation organized solely for the 
purpose of making loans to farmers and ranch-
ers for agricultural purposes, including the 
breeding, raising, fattening, or marketing of 
livestock. However, unless the association owns 
at least 80 per centum of the stock of such agri-
cultural credit corporation the amount invested 
by the association at any one time in the stock 
of such corporation shall not exceed 20 per cen-
tum of the unimpaired capital and surplus of the 
association: Provided further, That notwith-
standing any other provision of this paragraph, 
the association may purchase for its own ac-
count shares of stock of a bank insured by the 
Federal Deposit Insurance Corporation or a 
holding company which owns or controls such 
an insured bank if the stock of such bank or 
company is owned exclusively (except to the ex-
tent directors’ qualifying shares are required by 
law) by depository institutions or depository in-
stitution holding companies (as defined in sec-
tion 1813 of this title) and such bank or company 
and all subsidiaries thereof are engaged exclu-
sively in providing services to or for other de-
pository institutions, their holding companies, 
and the officers, directors, and employees of 
such institutions and companies, and in provid-
ing correspondent banking services at the re-
quest of other depository institutions or their 
holding companies (also referred to as a ‘‘bank-
er’s bank’’), but in no event shall the total 
amount of such stock held by the association in 
any bank or holding company exceed at any 
time 10 per centum of the association’s capital 
stock and paid in and unimpaired surplus and in 
no event shall the purchase of such stock result 
in an association’s acquiring more than 5 per 
centum of any class of voting securities of such 
bank or company. The limitations and restric-
tions contained in this paragraph as to an asso-
ciation purchasing for its own account invest-
ment securities shall not apply to securities 
that (A) are offered and sold pursuant to section 
4(5) of the Securities Act of 1933 (15 U.S.C. 
77d(5)); 3 (B) are small business related securities 
(as defined in section 3(a)(53) of the Securities 
Exchange Act of 1934 [15 U.S.C. 78c(a)(53)]); or (C) 
are mortgage related securities (as that term is 
defined in section 3(a)(41) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(41)).4 The ex-

ception provided for the securities described in 
subparagraphs (A), (B), and (C) shall be subject 
to such regulations as the Comptroller of the 
Currency may prescribe, including regulations 
prescribing minimum size of the issue (at the 
time of initial distribution) or minimum aggre-
gate sales prices, or both. 

A national banking association may deal in, 
underwrite, and purchase for such association’s 
own account qualified Canadian government ob-
ligations to the same extent that such associa-
tion may deal in, underwrite, and purchase for 
such association’s own account obligations of 
the United States or general obligations of any 
State or of any political subdivision thereof. For 
purposes of this paragraph— 

(1) the term ‘‘qualified Canadian government 
obligations’’ means any debt obligation which 
is backed by Canada, any Province of Canada, 
or any political subdivision of any such Prov-
ince to a degree which is comparable to the li-
ability of the United States, any State, or any 
political subdivision thereof for any obligation 
which is backed by the full faith and credit of 
the United States, such State, or such politi-
cal subdivision, and such term includes any 
debt obligation of any agent of Canada or any 
such Province or any political subdivision of 
such Province if— 

(A) the obligation of the agent is assumed 
in such agent’s capacity as agent for Canada 
or such Province or such political subdivi-
sion; and 

(B) Canada, such Province, or such politi-
cal subdivision on whose behalf such agent is 
acting with respect to such obligation is ul-
timately and unconditionally liable for such 
obligation; and 

(2) the term ‘‘Province of Canada’’ means a 
Province of Canada and includes the Yukon 
Territory and the Northwest Territories and 
their successors. 

In addition to the provisions in this paragraph 
for dealing in, underwriting, or purchasing secu-
rities, the limitations and restrictions contained 
in this paragraph as to dealing in, underwriting, 
and purchasing investment securities for the na-
tional bank’s own account shall not apply to ob-
ligations (including limited obligation bonds, 
revenue bonds, and obligations that satisfy the 
requirements of section 142(b)(1) of title 26) is-
sued by or on behalf of any State or political 
subdivision of a State, including any municipal 
corporate instrumentality of 1 or more States, 
or any public agency or authority of any State 
or political subdivision of a State, if the na-
tional bank is well capitalized (as defined in sec-
tion 1831o of this title). 

Eighth. To contribute to community funds, or 
to charitable, philanthropic, or benevolent in-
strumentalities conducive to public welfare, 
such sums as its board of directors may deem 
expedient and in the interests of the association, 
if it is located in a State the laws of which do 
not expressly prohibit State banking institu-
tions from contributing to such funds or instru-
mentalities. 

Ninth. To issue and sell securities which are 
guaranteed pursuant to section 1721(g) of this 
title. 
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1 So in original. No par. (2) has been enacted. 

(2) Rule of construction 

No provision of title 62 of the Revised Stat-
utes or section 371 of this title shall be con-
strued as preempting, annulling, or affecting 
the applicability of State law to any subsidi-
ary, affiliate, or agent of a national bank 
(other than a subsidiary, affiliate, or agent 
that is chartered as a national bank). 

(i) Visitorial powers 

(1) 1 In general 

In accordance with the decision of the Su-
preme Court of the United States in Cuomo v. 
Clearing House Assn., L. L. C. (129 S. Ct. 2710 
(2009)), no provision of title 62 of the Revised 
Statutes which relates to visitorial powers or 
otherwise limits or restricts the visitorial au-
thority to which any national bank is subject 
shall be construed as limiting or restricting 
the authority of any attorney general (or 
other chief law enforcement officer) of any 
State to bring an action against a national 
bank in a court of appropriate jurisdiction to 
enforce an applicable law and to seek relief as 
authorized by such law. 

(j) Enforcement actions 

The ability of the Comptroller of the Currency 
to bring an enforcement action under title 62 of 
the Revised Statutes or section 45 of title 15 
does not preclude any private party from enforc-
ing rights granted under Federal or State law in 
the courts. 

(R.S. § 5136C, as added and amended Pub. L. 
111–203, title X, §§ 1044(a), 1045, 1047(a), July 21, 
2010, 124 Stat. 2014, 2017, 2018.) 

REFERENCES IN TEXT 

The International Banking Act of 1978, referred to in 
subsec. (a)(1)(B), is Pub. L. 95–369, Sept. 17, 1978, 92 Stat. 
607, which enacted chapter 32 (§ 3101 et seq.) and sec-
tions 347d and 611a of this title, amended sections 72, 
378, 614, 615, 618, 619, 1813, 1815, 1817, 1818, 1820, 1821, 1822, 
1823, 1828, 1829b, 1831b, and 1841 of this title, and enacted 
provisions set out as notes under sections 247, 611a, and 
3101 of this title and formerly set out as notes under 
sections 36, 247, and 601 of this title. For complete clas-
sification of this Act to the Code, see Short Title note 
set out under section 3101 of this title and Tables. 

Title 62 of the Revised Statutes, referred to in sub-
secs. (b)(1)(C), (2), (4), (5)(A), (e), (f), (h)(2), (i)(1), and (j), 
was in the original a reference to ‘‘this title’’ or ‘‘This 
title’’ meaning title LXII of the Revised Statutes, con-
sisting of R.S. §§ 5133 to 5244, which are classified to this 
section and sections 16, 21, 22 to 24a, 25a, 26, 27, 29, 35 
to 37, 39, 43, 52, 53, 55 to 57, 59 to 62, 66, 71, 72 to 76, 81, 
83 to 86, 90, 91, 93, 93a, 94, 141 to 144, 161, 164, 181, 182, 192 
to 194, 196, 215c, 481 to 485, 501, 541, 548, and 582 of this 
title. See, also, sections 8, 333, 334, 475, 656, 709, 1004, and 
1005 of Title 18, Crimes and Criminal Procedure. For 
complete classification of R.S. §§ 5133 to 5244 to the 
Code, see Tables. 

For classification of title LXII of the Revised Stat-
utes of the United States, referred to in subsec. 
(b)(5)(B), see note above. 

AMENDMENTS 

2010—Subsec. (h). Pub. L. 111–203, § 1045, added subsec. 
(h). 

Subsecs. (i), (j). Pub. L. 111–203, § 1047(a), added sub-
secs. (i) and (j). 

EFFECTIVE DATE 

Enactment and amendment of section by Pub. L. 
111–203 effective on the designated transfer date, see 
section 1048 of Pub. L. 111–203, set out as a note under 
section 5551 of this title. 

§ 26. Comptroller to determine if association can 
commence business 

Whenever a certificate is transmitted to the 
Comptroller of the Currency, as provided in title 
62 of the Revised Statutes, and the association 
transmitting the same notifies the Comptroller 
that all of its capital stock has been duly paid 
in, and that such association has complied with 
all the provisions of title 62 of the Revised Stat-
utes required to be complied with before an as-
sociation shall be authorized to commence the 
business of banking, the Comptroller shall ex-
amine into the condition of such association, as-
certain especially the amount of money paid in 
on account of its capital, the name and place of 
residence of each of its directors, and the 
amount of the capital stock of which each is the 
owner in good faith, and generally whether such 
association has complied with all the provisions 
of title 62 of the Revised Statutes required to 
entitle it to engage in the business of banking; 
and shall cause to be made and attested by the 
oaths of a majority of the directors, and by the 
president or cashier of the association, a state-
ment of all the facts necessary to enable the 
Comptroller to determine whether the associa-
tion is lawfully entitled to commence the busi-
ness of banking. 

(R.S. § 5168; Pub. L. 86–230, § 2, Sept. 8, 1959, 73 
Stat. 457.) 

REFERENCES IN TEXT 

Title 62 of the Revised Statutes, referred to in text, 
was in the original ‘‘this Title’’ meaning title LXII of 
the Revised Statutes, consisting of R.S. §§ 5133 to 5244, 
which are classified this section and to sections 16, 21, 
22 to 24a, 25a, 25b, 27, 29, 35 to 37, 39, 43, 52, 53, 55 to 57, 
59 to 62, 66, 71, 72 to 76, 81, 83 to 86, 90, 91, 93, 93a, 94, 141 
to 144, 161, 164, 181, 182, 192 to 194, 196, 215c, 481 to 485, 
501, 541, 548, and 582 of this title. See, also, sections 8, 
333, 334, 475, 656, 709, 1004, and 1005 of Title 18, Crimes 
and Criminal Procedure. For complete classification of 
R.S. §§ 5133 to 5244 to the Code, see Tables. 

CODIFICATION 

R.S. § 5168 derived from act June 3, 1864, ch. 106, § 17, 
13 Stat. 104, which was the National Bank Act. See sec-
tion 38 of this title. 

AMENDMENTS 

1959—Pub. L. 86–230 substituted ‘‘all’’ for ‘‘at least 50 
per centum’’ before ‘‘of its capital stock’’. 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-
troller of the Currency, referred to in this section, not 
included in transfer of functions to Secretary of the 
Treasury, see note set out under section 1 of this title. 

§ 27. Certificate of authority to commence bank-
ing 

(a) If, upon a careful examination of the facts 
so reported, and of any other facts which may 
come to the knowledge of the Comptroller, 
whether by means of a special commission ap-
pointed by him for the purpose of inquiring into 
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the condition of such association, or otherwise, 
it appears that such association is lawfully enti-
tled to commence the business of banking, the 
Comptroller shall give to such association a cer-
tificate, under his hand and official seal, that 
such association has complied with all the pro-
visions required to be complied with before com-
mencing the business of banking, and that such 
association is authorized to commence such 
business. But the Comptroller may withhold 
from an association his certificate authorizing 
the commencement of business, whenever he has 
reason to suppose that the shareholders have 
formed the same for any other than the legiti-
mate objects contemplated by title 62 of the Re-
vised Statutes. A National Bank Association, to 
which the Comptroller of the Currency has here-
tofore issued or hereafter issues such certificate, 
is not illegally constituted solely because its op-
erations are or have been required by the Comp-
troller of the Currency to be limited to those of 
a trust company and activities related thereto. 

(b)(1) The Comptroller of the Currency may 
also issue a certificate of authority to com-
mence the business of banking pursuant to this 
section to a national banking association which 
is owned exclusively (except to the extent direc-
tors’ qualifying shares are required by law) by 
other depository institutions or depository in-
stitution holding companies and is organized to 
engage exclusively in providing services to or 
for other depository institutions, their holding 
companies, and the officers, directors, and em-
ployees of such institutions and companies, and 
in providing correspondent banking services at 
the request of other depository institutions or 
their holding companies (also referred to as a 
‘‘banker’s bank’’). 

(2) Any national banking association char-
tered pursuant to paragraph (1) shall be subject 
to such rules, regulations, and orders as the 
Comptroller deems appropriate, and, except as 
otherwise specifically provided in such rules, 
regulations, or orders, shall be vested with or 
subject to the same rights, privileges, duties, re-
strictions, penalties, liabilities, conditions, and 
limitations that would apply under the national 
banking laws to a national bank. 

(R.S. § 5169; Pub. L. 95–630, title XV, § 1504, Nov. 
10, 1978, 92 Stat. 3713; Pub. L. 96–221, title VII, 
§ 712(a), (c), Mar. 31, 1980, 94 Stat. 189, 190; Pub. L. 
97–320, title IV, § 404(a), Oct. 15, 1982, 96 Stat. 
1511; Pub. L. 103–325, title III, § 322(a)(2), Sept. 23, 
1994, 108 Stat. 2227.) 

REFERENCES IN TEXT 

Title 62 of the Revised Statutes, referred to in subsec. 
(a), was in the original ‘‘this Title’’ meaning title LXII 
of the Revised Statutes, consisting of R.S. §§ 5133 to 
5244, which are classified to this section and sections 16, 
21, 22 to 24a, 25a, 25b, 26, 29, 35 to 37, 39, 43, 52, 53, 55 to 
57, 59 to 62, 66, 71, 72 to 76, 81, 83 to 86, 90, 91, 93, 93a, 94, 
141 to 144, 161, 164, 181, 182, 192 to 194, 196, 215c, 481 to 485, 
501, 541, 548, and 582 of this title. See, also, sections 8, 
333, 334, 475, 656, 709, 1004, and 1005 of Title 18, Crimes 
and Criminal Procedure. For complete classification of 
R.S. §§ 5133 to 5244 to the Code, see Tables. 

CODIFICATION 

R.S. § 5169 derived from act June 3, 1864, ch. 106, §§ 12, 
18, 13 Stat. 102, 104, which was the National Bank Act. 
See section 38 of this title. 

AMENDMENTS 

1994—Subsec. (b)(1). Pub. L. 103–325, § 322(a)(2)(A), in-
serted ‘‘or depository institution holding companies’’ 
after ‘‘by other depository institutions’’. 

Pub. L. 103–325, § 322(a)(2)(B), which directed substi-
tution of ‘‘services to or for other depository institu-
tions, their holding companies, and the officers, direc-
tors, and employees of such institutions and compa-
nies, and in providing correspondent banking services 
at the request of other depository institutions or their 
holding companies (also referred to as a ‘banker’s 
bank’)’’ for ‘‘services for other depository institutions 
and their officers, directors and employees’’, was exe-
cuted by making the substitution for ‘‘services for 
other depository institutions and their officers, direc-
tors, and employees’’ to reflect the probable intent of 
Congress. 

1982—Pub. L. 97–320 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1980—Pub. L. 96–221, § 712(a), (c), temporarily inserted 
provisions relating to treatment of national banking 
associations as additional banks within the contempla-
tion of section 1842 of this title. See Termination Date 
of 1980 Amendment note below. 

1978—Pub. L. 95–630 inserted provision that a National 
Bank Association, to which the Comptroller of the Cur-
rency has heretofore issued or hereafter issues such 
certificate, is not illegally constituted solely because 
its operations are or have been required by the Comp-
troller of the Currency to be limited to those of a trust 
company and activities related thereto. 

TERMINATION DATE OF 1980 AMENDMENT 

Pub. L. 96–221, title VII, § 712(c), Mar. 31, 1980, 94 Stat. 
190, provided that: ‘‘The amendments made by this sec-
tion [amending this section and section 1842 of this 
title] are hereby repealed on October 1, 1981.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Pub. L. 95–630, title XV, § 1505, Nov. 10, 1978, 92 Stat. 
3713, provided that: ‘‘This title [amending this section 
and sections 1715z–10 and 2902 of this title and amending 
provisions set out as a note under section 1666f of Title 
15, Commerce and Trade] shall take effect upon enact-
ment [Nov. 10, 1978].’’ 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-
troller of the Currency, referred to in this section, not 
included in transfer of functions to Secretary of the 
Treasury, see note set out under section 1 of this title. 

§ 28. Repealed. Pub. L. 103–325, title VI, 
§ 602(e)(1), Sept. 23, 1994, 108 Stat. 2291 

Section, R.S. § 5170, required publication of certificate 
of authority to commence banking for 60 days after is-
suance. 

CODIFICATION 

R.S. § 5170 derived from act June 3, 1864, ch. 106, § 18, 
13 Stat. 104, which was the National Bank Act. See sec-
tion 38 of this title. 

§ 29. Power to hold real property 

A national banking association may purchase, 
hold, and convey real estate for the following 
purposes, and for no others: 

First. Such as shall be necessary for its ac-
commodation in the transaction of its business. 

Second. Such as shall be mortgaged to it in 
good faith by way of security for debts pre-
viously contracted. 

Third. Such as shall be conveyed to it in satis-
faction of debts previously contracted in the 
course of its dealings. 
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Comptroller’s own attorneys in enforcing any 
provision of title 62 of the Revised Statutes, reg-
ulations thereunder, or any other law or regula-
tion, or in any action, suit, or proceeding to 
which the Comptroller of the Currency is a 
party. 

(R.S. § 5239; Mar. 3, 1911, ch. 231, § 291, 36 Stat. 
1167; Pub. L. 95–630, title I, § 103, Nov. 10, 1978, 92 
Stat. 3643; Pub. L. 97–320, title IV, § 424(d)(3), (f), 
(g), Oct. 15, 1982, 96 Stat. 1523; Pub. L. 97–457, § 24, 
Jan. 12, 1983, 96 Stat. 2510; Pub. L. 101–73, title 
IX, §§ 905(e), 907(e), Aug. 9, 1989, 103 Stat. 460, 469; 
Pub. L. 102–550, title XV, § 1502(a), Oct. 28, 1992, 
106 Stat. 4045; Pub. L. 103–322, title XXXIII, 
§ 330017(b)(2), Sept. 13, 1994, 108 Stat. 2149; Pub. L. 
103–325, title III, § 331(b)(3), title IV, 
§§ 411(c)(2)(C), 413(b)(2), Sept. 23, 1994, 108 Stat. 
2232, 2253, 2254.) 

REFERENCES IN TEXT 

Title 62 of the Revised Statutes, referred to in sub-
secs. (a), (b)(1), and (d), was in the original ‘‘this Title’’ 
meaning title LXII of the Revised Statutes, consisting 
of R.S. §§ 5133 to 5244, which are classified to this sec-
tion and sections 16, 21, 22 to 24a, 25a, 25b, 26, 27, 29, 35 
to 37, 39, 43, 52, 53, 55 to 57, 59 to 62, 66, 71, 72 to 76, 81, 
83 to 86, 90, 91, 93a, 94, 141 to 144, 161, 164, 181, 182, 192 to 
194, 196, 215c, 481 to 485, 501, 541, 548, and 582 of this title. 
See, also, sections 8, 333, 334, 475, 656, 709, 1004, and 1005 
of Title 18, Crimes and Criminal Procedure. For com-
plete classification of R.S. §§ 5133 to 5244 to the Code, 
see Tables. 

CODIFICATION 

R.S. § 5239 derived from act June 3, 1864, ch. 106, § 53, 
13 Stat. 116, which was the National Bank Act. See sec-
tion 38 of this title. 

Act Mar. 3, 1911, conferred the powers and duties of 
the former circuit courts upon the district courts. 

AMENDMENTS 

1994—Subsec. (c). Pub. L. 103–322, § 330017(b)(2), and 
Pub. L. 103–325, § 413(b)(2), amended section identically, 
redesignating subsec. (c), relating to forfeiture of fran-
chise for money laundering, as (d). 

Subsec. (d). Pub. L. 103–322, § 330017(b)(2), and Pub. L. 
103–325, § 413(b)(2), amended section identically, redesig-
nating subsec. (c), relating to forfeiture of franchise for 
money laundering, as (d). 

Pub. L. 103–325, § 331(b)(3), added subsec. (d) relating 
to authority. 

Subsec. (d)(1)(B). Pub. L. 103–325, § 411(c)(2)(C), sub-
stituted ‘‘section 5322 or 5324 of title 31’’ for ‘‘section 
5322 of title 31’’. 

1992—Subsec. (c). Pub. L. 102–550 added subsec. (c) re-
lating to forfeiture of franchise for money laundering. 

1989—Subsec. (b). Pub. L. 101–73, § 907(e), amended sub-
sec. (b) generally, revising and restating as pars. (1) to 
(8) and (12) provisions of former pars. (1) to (8). 

Subsec. (c). Pub. L. 101–73, § 905(e), added subsec. (c) 
relating to notice after separation from service. 

1982—Subsec. (b)(1). Pub. L. 97–320, as amended by 
Pub. L. 97–457, inserted ‘‘or any of the provisions of sec-
tion 92a of this title’’, and substituted ‘‘may be as-
sessed’’ for ‘‘shall be assessed’’ and ‘‘title’’ for ‘‘chap-
ter’’. 

1978—Pub. L. 95–630 designated existing provisions as 
subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Pub. L. 101–73, title IX, § 907(l), Aug. 9, 1989, 103 Stat. 
476, provided that: ‘‘The amendments made by this sec-
tion [amending this section and sections 481, 504, 505, 
1467a, 1786, 1817, 1818, 1828, 1847, and 1972 of this title] 
shall apply with respect to conduct engaged in by any 
person after the date of the enactment of this Act [Aug. 

9, 1989], except that the increased maximum civil pen-
alties of $5,000 and $25,000 per violation or per day may 
apply to such conduct engaged in before such date if 
such conduct— 

‘‘(1) is not already subject to a notice (initiating an 
administrative proceeding) issued by the appropriate 
Federal banking agency (as defined in section 3(q) of 
the Federal Deposit Insurance Act [12 U.S.C. 1813(q)]) 
or the National Credit Union Administration Board; 
and 

‘‘(2) occurred after the completion of the last report 
of examination of the institution involved by the ap-
propriate Federal banking agency (as so defined) oc-
curring before the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Pub. L. 95–630, title I, § 109, Nov. 10, 1978, 92 Stat. 3665, 
provided that: ‘‘Any amendment made by this title 
which provides for the imposition of civil penalties [en-
acting sections 504 and 505 of this title and amending 
this section and sections 1464, 1730, 1730a, 1786, 1818, 
1828, and 1847 of this title] shall apply only to viola-
tions occurring or continuing after the date of its en-
actment [Nov. 10, 1978].’’ 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-
troller of the Currency, referred to in this section, not 
included in transfer of functions to Secretary of the 
Treasury, see note set out under section 1 of this title. 

§ 93a. Authority to prescribe rules and regula-
tions 

Except to the extent that authority to issue 
such rules and regulations has been expressly 
and exclusively granted to another regulatory 
agency, the Comptroller of the Currency is au-
thorized to prescribe rules and regulations to 
carry out the responsibilities of the office, ex-
cept that the authority conferred by this section 
does not apply to section 36 of this title or to se-
curities activities of National Banks under the 
Act commonly known as the ‘‘Glass-Steagall 
Act’’. 

(R.S. § 5239A, as added Pub. L. 96–221, title VII, 
§ 708, Mar. 31, 1980, 94 Stat. 188.) 

REFERENCES IN TEXT 

The Glass-Steagall Act, referred to in text, probably 
refers to act June 16, 1933, ch. 89, 48 Stat. 162, as amend-
ed, also known as the Banking Act of 1933 or the Glass- 
Steagall Act, 1933, rather than to act Feb. 27, 1932, ch. 
58, 47 Stat. 56, known as the Glass-Steagall Act, 1932. 
Section 16 of the 1933 act, which amended section 24 
(Seventh) of this title, related in part to securities ac-
tivities of national banks. For complete classification 
of these Acts to the Code, see Tables. 

§ 94. Venue of suits 

Any action or proceeding against a national 
banking association for which the Federal De-
posit Insurance Corporation has been appointed 
receiver, or against the Federal Deposit Insur-
ance Corporation as receiver of such association, 
shall be brought in the district or territorial 
court of the United States held within the dis-
trict in which that association’s principal place 
of business is located, or, in the event any State, 
county, or municipal court has jurisdiction over 
such an action or proceeding, in such court in 
the county or city in which that association’s 
principal place of business is located. 

(R.S. § 5198; Feb. 18, 1875, ch. 80, § 1, 18 Stat. 320; 
Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167; Pub. L. 
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may elect not to disclose information 
that the OCC deems to be private or 
confidential. 

(f) Appeal. An applicant may file an 
appeal of an OCC decision in writing 
with the Deputy Comptroller for Li-
censing or with the Ombudsman at the 
address listed on www.occ.gov. In the 
event that the Deputy Comptroller for 
Licensing was the deciding official of 
the matter appealed, or was involved 
personally and substantially in the 
matter, the appeal may be referred in-
stead to the Chief Counsel or the Om-
budsman. 

(g) Extension of time. When the OCC 
approves or conditionally approves a 
filing, the OCC generally gives the ap-
plicant a specified period of time to 
commence that new or expanded activ-
ity. The OCC does not generally grant 
an extension of the time specified to 
commence a new or expanded corporate 
activity approved under this part, un-
less the OCC determines that the delay 
is beyond the applicant’s control. 

(h) Nullifying a decision—(1) Material 
misrepresentation or omission. An appli-
cant shall certify that any filing or 
supporting material submitted to the 
OCC contains no material misrepresen-
tations or omissions. The OCC may re-
view and verify any information filed 
in connection with a notice or an appli-
cation. If the OCC discovers a material 
misrepresentation or omission after 
the OCC has rendered a decision on the 
filing, the OCC may nullify its deci-
sion. Any person responsible for any 
material misrepresentation or omis-
sion in a filing or supporting materials 
may be subject to enforcement action 
and other penalties, including criminal 
penalties provided in 18 U.S.C. 1001. 

(2) Other nullifications. The OCC may 
nullify any decision on a filing that is: 

(i) Contrary to law, regulation, or 
OCC policy thereunder; or 

(ii) Granted due to clerical or admin-
istrative error, or a material mistake 
of law or fact. 

Subpart B—Initial Activities 

§ 5.20 Organizing a national bank or 
Federal savings association. 

(a) Authority. 12 U.S.C. 21, 22, 
24(Seventh), 26, 27, 92a, 93a, 1814(b), 

1816, 1462a, 1463, 1464, 2903, and 
5412(b)(2)(B). 

(b) Licensing requirements. Any person 
desiring to establish a national bank or 
a Federal savings association shall sub-
mit an application and obtain prior 
OCC approval. 

(c) Scope. This section describes the 
procedures and requirements governing 
OCC review and approval of an applica-
tion to establish a national bank or a 
Federal stock or mutual savings asso-
ciation, including a national bank or a 
Federal savings association with a spe-
cial purpose. Information regarding an 
application to establish an interim na-
tional bank or an interim Federal sav-
ings association solely to facilitate a 
business combination is set forth in 
§ 5.33. 

(d) Definitions. For purposes of this 
section: 

(1) Bankers’ bank means a bank 
owned exclusively (except to the extent 
directors’ qualifying shares are re-
quired by law) by other depository in-
stitutions or depository institution 
holding companies (as that term is de-
fined in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813), the 
activities of which are limited by its 
articles of association exclusively to 
providing services to or for other de-
pository institutions, their holding 
companies, and the officers, directors, 
and employees of such institutions and 
companies, and to providing cor-
respondent banking services at the re-
quest of other depository institutions 
or their holding companies. 

(2) Control means with respect to an 
application to establish a national 
bank, control as used in section 2 of 
the Bank Holding Company Act, 12 
U.S.C. 1841(a)(2), and with respect to an 
application to establish a Federal sav-
ings association, control as used in sec-
tion 10 of the Home Owners’ Loan Act, 
12 U.S.C. 1467a(a)(2). 

(3) Final approval means the OCC ac-
tion issuing a charter and authorizing 
a national bank or Federal savings as-
sociation to open for business. 

(4) Holding company means any com-
pany that controls or proposes to con-
trol a national bank or a Federal sav-
ings association whether or not the 
company is a bank holding company 
under section 2 of the Bank Holding 
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Company Act, 12 U.S.C. 1841(a)(1), or a 
savings and loan holding company 
under section 10 of the Home Owners’ 
Loan Act, 12 U.S.C. 1467a. 

(5) Lead depository institution means 
the largest depository institution con-
trolled by a bank holding company or 
savings and loan holding company 
based on a comparison of the average 
total assets controlled by each deposi-
tory institution as reported in its Con-
solidated Report of Condition and In-
come required to be filed for the imme-
diately preceding four calendar quar-
ters. 

(6) Institution means either a national 
bank or Federal savings association. 

(7) Organizing group means five or 
more persons acting on their own be-
half, or serving as representatives of a 
sponsoring holding company, who 
apply to the OCC for a national bank or 
Federal savings association charter. 

(8) Preliminary approval means a deci-
sion by the OCC permitting an orga-
nizing group to go forward with the or-
ganization of the proposed national 
bank or Federal savings association. A 
preliminary approval generally is sub-
ject to certain conditions that an ap-
plicant must satisfy before the OCC 
will grant final approval. 

(e) Requirements—(1) In general. (i) 
The OCC charters a national bank 
under the authority of the National 
Bank Act of 1864, as amended, 12 U.S.C. 
1 et seq. The bank may be a special pur-
pose bank that limits its activities to 
fiduciary activities or to any other ac-
tivities within the business of banking. 
A special purpose bank that conducts 
activities other than fiduciary activi-
ties must conduct at least one of the 
following three core banking functions: 
Receiving deposits; paying checks; or 
lending money. The name of a proposed 
national bank must include the word 
‘‘national.’’ 

(ii) The OCC charters a Federal sav-
ings association under the authority of 
section 5 of the Home Owners’ Loan 
Act, 12 U.S.C. 1464, which in an applica-
tion to establish a Federal savings as-
sociation requires the OCC to consider: 

(A) Whether the applicants are per-
sons of good character and responsi-
bility; 

(B) Whether a necessity exists for the 
association in the community to be 
served; 

(C) Whether there is a reasonable 
probability of the association’s useful-
ness and success; and 

(D) Whether the association can be 
established without undue injury to 
properly conducted existing local sav-
ings associations and home financing 
institutions. 

(iii) In determining whether to ap-
prove an application to establish a na-
tional bank or Federal savings associa-
tion, the OCC verifies that the pro-
posed national bank or Federal savings 
association has complied with the fol-
lowing requirements. A national bank 
or a Federal savings association shall: 

(A) File either articles of association 
(for a national bank), or a charter and 
by-laws (for a Federal savings associa-
tion) with the OCC; 

(B) In the case of an application to 
establish a national bank, file an orga-
nization certificate containing speci-
fied information with the OCC; 

(C) Ensure that all capital stock is 
paid in, or in the case of a Federal mu-
tual savings association, ensure that at 
least a minimum amount of capital is 
paid in; and 

(D) Have at least five elected direc-
tors. 

(2) Community Reinvestment Act. (i) 
Twelve CFR part 25 requires the OCC 
to take into account a proposed in-
sured national bank’s description of 
how it will meet its CRA objectives. 

(ii) Twelve CFR part 195 requires the 
OCC to take into account a proposed 
insured Federal savings association de-
scription of how it will meet its CRA 
objectives. 

(3) Federal Deposit Insurance. Prelimi-
nary approval for an application to es-
tablish a Federal savings association 
will be conditioned on the savings asso-
ciation applying for and receiving ap-
proval for deposit insurance from the 
Federal Deposit Insurance Corporation 
(FDIC). Final approval for an applica-
tion to establish a Federal savings as-
sociation will not be issued until re-
ceipt by the OCC of written confirma-
tion by the FDIC that the accounts of 
the Federal savings association will be 
insured by the FDIC. 
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1 The term ‘‘state bank’’ is defined by the statute 
to include state-chartered banks, banking 

associations, trust companies, savings banks (other 
than mutual savings banks), and other banking 
institutions engaged in the business of receiving 
deposits. 12 U.S.C. 215b. This section also contains 
other definitions.

2 Pub. L. 106–569, 114 Stat. 2944.
3 Pub. L. 106–569, sec. 1206, 114 Stat. 2944, 3034 

(codified at 12 U.S.C. 215a–3).
4 Pub. L. 106–569, sec. 1204, 114 Stat. 2944, 3033 

(codified at 12 U.S.C. 215a–2).
5 Pub. L. 106–569, sec 1205, 114 Stat. 2944, 3033–

3034 (amending 12 U.S.C. 71 and 71a).

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency 

12 CFR Parts 3, 5, 6, 7, 9, 28, and 34 

[Docket No. 03–24] 

RIN 1557–AB97 

Rules, Policies, and Procedures for 
Corporate Activities; Bank Activities 
and Operations; Real Estate Lending 
and Appraisals

AGENCY: Office of the Comptroller of the 
Currency, Treasury.
ACTION: Final rule.

SUMMARY: The Office of the Comptroller 
of the Currency (OCC) is publishing a 
final rule implementing authority 
provided to national banks by sections 
1204, 1205, and 1206 of the American 
Homeownership and Economic 
Opportunity Act of 2000 (AHEOA). 
Section 1204 permits national banks to 
reorganize directly to be controlled by a 
holding company. Section 1205 
increases the maximum term of service 
for national bank directors, permits the 
OCC to adopt regulations allowing for 
staggered terms for directors, and 
permits national banks to apply for 
permission to have more than 25 
directors. Section 1206 permits national 
banks to merge with one or more of their 
nonbank affiliates, subject to OCC 
approval. In addition, the rule amends 
parts 5, 7, 9, and 34, for other purposes 
and makes several technical corrections.
EFFECTIVE DATE: January 16, 2004.
FOR FURTHER INFORMATION CONTACT: For 
questions concerning 12 CFR 5.20, 
contact Richard Cleva, Senior Counsel, 
Bank Activities and Structure Division, 
(202) 874–5300; or Andra Shuster, 
Counsel, Legislative and Regulatory 
Activities Division, (202) 874–5090. For 
questions concerning 12 CFR 5.32, 
contact Mark Ginsberg, Senior Licensing 
Analyst, Licensing Policy and Systems 
Division, (202) 874–5060; or Andra 
Shuster, Counsel, Legislative and 
Regulatory Activities Division, (202) 
874–5090. For questions concerning 12 
CFR 5.33, contact Crystal Maddox, 
Senior Licensing Analyst, Licensing 
Policy and Systems Division, (202) 874–
5060; Richard Cleva, Senior Counsel, 
Bank Activities and Structure Division, 
(202) 874–5300; or Andra Shuster, 
Counsel, Legislative and Regulatory 
Activities Division, (202) 874–5090. For 
questions concerning 12 CFR 7.2024, 
contact Andra Shuster, Counsel, 
Legislative and Regulatory Activities 
Division, (202) 874–5090. For questions 
concerning 12 CFR 34.3, contact Mark 

Tenhundfeld, Assistant Director, or 
Andra Shuster, Counsel, Legislative and 
Regulatory Activities Division, (202) 
874–5090. For questions concerning 12 
CFR 9.18, contact Beth Kirby, Special 
Counsel, Securities and Corporate 
Practices Division, (202) 874–5210.
SUPPLEMENTARY INFORMATION: On 
February 7, 2003, the OCC published a 
notice of proposed rulemaking in the 
Federal Register (68 FR 6363) to 
implement the AHEOA and clarify our 
visitorial powers regulations (NPRM). In 
addition, we proposed to amend (1) 12 
CFR part 5 concerning limited-purpose 
banks, factors to be considered in 
business combinations, and operating 
subsidiary activities eligible for after-
the-fact notice requirements; (2) 12 CFR 
part 7 concerning national banks’ ability 
to provide tax advice; (3) 12 CFR part 
9 concerning the valuation of collective 
investment funds; and (4) 12 CFR part 
34 to update regulatory text to conform 
to a statutory change. Various technical 
changes to correct citations or footnote 
numbering were also part of the NPRM. 

The OCC received a total of 55 
comments on the NPRM. Of this 
number, 34 addressed the parts of the 
proposal that implemented the AHEOA 
provisions and amended 12 CFR parts 5, 
7, 9, and 34. These comments included 
two from bank holding companies, four 
from banking trade associations, one 
from a community trade association, 
one from a non-profit consumer group, 
one from a bank supervisors’ trade 
association, and 25 from state bank 
supervisors’ offices. While many of the 
commenters supported the proposed 
changes, many offered suggestions for 
changes. For the reasons discussed 
below, we have adopted the provisions 
of the NPRM with a number of changes 
in response to the comments received to 
clarify certain provisions. 

Many of the comments we received 
on the proposal also addressed the 
revision to our visitorial powers 
regulation. A number of these comments 
contained thoughtful and detailed 
arguments that we will address in a 
rulemaking to be published separately 
in the Federal Register. 

I. Amendments Implementing the 
AHEOA 

A. Background 

The National Bank Consolidation and 
Merger Act (12 U.S.C. 215 et seq.) 
(Merger Act) permits consolidations and 
mergers involving national banks. 
Pursuant to 12 U.S.C. 215 and 215a, 
national banks or state banks 1 may, 

with OCC approval, merge or 
consolidate with a national bank located 
in the same state, resulting in a national 
bank. National banks also may merge or 
consolidate with Federal thrifts under 
12 U.S.C. 215c, resulting in either a 
national bank or Federal thrift. Pursuant 
to 12 U.S.C. 215a–1, an insured national 
bank may merge or consolidate with an 
insured bank located in a different state.

Prior to the enactment of the AHEOA 
on December 27, 2000,2 the Merger Act 
did not address mergers or 
consolidations involving a national 
bank and its nonbank affiliates. 
However, section 12063 of the AHEOA 
amended the Merger Act to permit 
national banks to merge with one or 
more of their nonbank affiliates with the 
approval of the OCC (Section 1206 
Merger).

Other provisions of the AHEOA 
liberalize statutory reorganization and 
corporate governance requirements for 
national banks. Section 12044 amends 
the Merger Act to expedite the 
procedures that a national bank may use 
when it reorganizes to become a 
subsidiary of a holding company. 
Section 12055 of the AHEOA liberalizes 
the requirements governing the number 
and length of service of national bank 
directors.

This final rule contains amendments 
to 12 CFR parts 5 and 7 to implement 
these changes made by the AHEOA. 

B. Description of the Proposal, 
Comments Received, and Final Rule 

1. Reorganization into a Holding 
Company Subsidiary—New § 5.32 

Pursuant to section 1204 of the 
AHEOA, a national bank, with the 
OCC’s approval and the affirmative vote 
of shareholders holding at least two-
thirds of the bank’s outstanding capital 
stock, may reorganize to become a 
subsidiary of a bank holding company 
or a company that will become a bank 
holding company through the 
reorganization.

Proposed new § 5.32 implemented 
this provision. Paragraph (a) stated the 
authority for engaging in section 1204 
transactions. Paragraph (b) repeated the 
scope of the statute and provided that 
§ 5.32 applies to a reorganization of a 
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6 This policy can be found on the OCC’s Web site 
at http://www.occ.treas.gov/corpbook/forms/
SigDevPolicy8-03.pdf. The policy defines a 
significant deviation from a bank;s business plan or 
operations to include, but not be limited to, a 
material deviation or material change in the bank’s: 
(1) Projected growth, such as planning significant 
growth in a product or service; (2) strategy or 
philosophy, such as significantly reducing the 
emphasis of its targeted niche (for example, small 
business lending) in favor of significant expansion 
of another area (for example, funding large 
commercial real estate projects); (3) lines of 
business, such as intiating a new program for sub-
prime lending; (4) funding sources such as shifting 
from core deposits to brokered deposits; (5) scope 
of activities, such as establishing transactional 
Internet banking or entering new, untested markets; 
(6) stock benefit plans for de novo banks, including 
the introduction of plans that were not previously 
reviewed during the chartering process with no 
objection by the OCC; and (7) relationships with a 
parent company or affiliate, such as a shift to 
signficant reliance on a parent or affiliate as a 
funding source or provider of back office support.

7 Section 3 of the Merger Act, 12 U.S.C. 
215a(a)(2), provides generally that a shareholders’ 
meeting will be called by the bank’s directors after 
publishing notice of the time, place, and object of 
the meeting for four consecutive weeks in a 
newspaper of general circulation where the bank is 
located and after sending notice to each shareholder 
of record by certified or registered mail at least 10 
days prior to the meeting.

8 This section provides that the OCC generally 
does not grant extensions unless the delay is 
beyond the control of the applicant.

national bank into a subsidiary of a bank 
holding company or of a company that 
will become a bank holding company 
through the reorganization. In order to 
clarify the types of entities that would 
be covered under this section, we have 
added a sentence at the end of 
paragraph (b) that states that, for 
purposes of § 5.32, ‘‘bank holding 
company’’ means any company that 
owns or controls a national bank, or will 
own or control one as a result of the 
reorganization. Thus, the term ‘‘bank 
holding company’’ is not limited to 
companies that would be bank holding 
companies under the definition of the 
term in the Bank Holding Company Act 
of 1956 (BHCA). 

Pursuant to proposed § 5.32(c), a 
national bank must submit an 
application to, and obtain approval 
from, the OCC prior to participating in 
a section 1204 reorganization. Paragraph 
(d) described the procedural 
requirements for this type of 
transaction. In accordance with 
proposed § 5.32(d)(1), the application is 
deemed approved by the OCC as of the 
30th day after the OCC receives it, 
unless the OCC otherwise notifies the 
applicant national bank. Approval of 
applications under § 5.32 is subject to 
the condition that the bank give the 
OCC 60 days’ prior notice of any 
material change in its business plan or 
any material change from the proposed 
changes described in the bank’s plan of 
reorganization. A few commenters 
recommended that the OCC give 
national banks notice that an 
application has been received and is 
complete to verify that the application 
is in process and to ensure that all 
parties know when the 30-day time 
period starts to run. We have not revised 
the proposal in response to this 
suggestion, however, because our 
standard application procedure includes 
sending out an acknowledgment letter 
that will provide the information the 
commenters requested. 

These same commenters also 
suggested that the OCC provide banks 
with guidance regarding the type of 
changes to the business plan that would 
be material. The OCC has developed a 
policy addressing the circumstances 
that constitute a ‘‘significant deviation’’ 
from a national bank’s existing business 
plan or operations and circumstances 
under which we will impose a written 
condition requiring a bank to provide 
notice of any significant deviation. This 
‘‘OCC Significant Deviation Policy’’ is 
posted on our website as a sample to the 
Charters Booklet of the Comptroller’s 

Licensing Manual.6 We expect that this 
policy will provide the guidance 
commenters are seeking with respect to 
the changes we think should prompt the 
notice required by § 5.32. In order to 
make the final rule consistent with this 
Policy, we have changed the references 
to ‘‘material change’’ in the proposal to 
‘‘significant deviation.’’

Paragraph (d)(2) of proposed § 5.32 
implemented the statutory requirements 
that apply to the content of the 
reorganization plan. The plan must: (1) 
Specify how the reorganization is to be 
carried out; (2) be approved by a 
majority of the national bank’s board of 
directors; (3) specify the amount and 
type of consideration that the bank 
holding company will provide for the 
stock of the bank, the date on which the 
shareholders’ rights to participate in the 
exchange are to be determined, and the 
procedure for carrying out the exchange; 
(4) be submitted to the shareholders of 
the reorganizing bank at a meeting 
called in accordance with the 
procedures outlined in section 3 of the 
Merger Act;7 and (5) where applicable, 
describe any changes to the bank’s 
business plan resulting from the 
reorganization. Consistent with section 
3 of the Merger Act, the proposal also 
required that at least two-thirds of the 
bank’s shareholders approve a 
reorganization.

Paragraph (d)(3) of proposed § 5.32 
provided that the OCC will review the 
financial and managerial resources and 
future prospects of the national bank 
when considering a section 1204 
reorganization. 

Proposed § 5.32(e) provided 
dissenters’ rights protections for section 
1204 reorganizations. As provided in 
the Merger Act, this paragraph would 
permit any shareholder who has voted 
against the reorganization at a meeting 
or given notice in writing at or prior to 
the meeting to receive the value of his 
or her shares by providing a written 
request to the bank within 30 days after 
the consummation of the reorganization. 

Section 5.32(f) of the proposal stated 
that § 5.32 does not affect the 
applicability of the BHCA to a 
transaction covered under § 5.32(b); 
applicants must indicate in their § 5.32 
applications the status of any BHCA 
application they are required to file with 
the Board of Governors of the Federal 
Reserve System. 

Proposed paragraph (g) of § 5.32 
stated that the OCC’s approval of a 
§ 5.32 application will expire if a 
national bank has not completed the 
reorganization within one year of the 
date of such approval. A commenter 
suggested that the OCC incorporate 
flexibility into this provision for 
complicated transactions that may take 
longer than one year to complete by 
permitting banks to apply for a waiver 
of this restriction. We do not think it is 
necessary to amend the regulation to 
establish a formal waiver process, but 
we will evaluate the need for an 
extension of the standard time frame on 
a case-by-case basis in accordance with 
5.13(g).8

Finally, proposed paragraph (h)(1) 
stated that applicants shall inform 
shareholders of all material aspects of a 
reorganization and comply with 
applicable requirements in the Federal 
securities laws and the OCC’s securities 
regulations in 12 CFR part 11. Proposed 
paragraph (h)(2) stated that applicants 
that are not subject to registration 
requirements under the Securities 
Exchange Act of 1934 shall submit 
proxy materials or information 
statements used in connection with a 
reorganization to the appropriate OCC 
district office no later than when such 
materials are sent to shareholders. 

We received no comments regarding 
proposed § 5.32 other than those we 
have discussed. Accordingly, we are 
adopting this provision as proposed 
with the changes just described. 

2. Section 1206 Mergers—Revised § 5.33 

Section 1206 of the AHEOA provided 
new authority for a national bank to 
merge with one or more of its nonbank 
affiliates, subject to the OCC’s approval. 
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9 12 U.S.C. 2901 et seq.
10 12 U.S.C. 1828(c).

Current § 5.33 sets forth application and 
notice procedures for national banks 
entering into business combinations, 
such as mergers or consolidations, with 
other national banks or state-chartered 
banks, as well as OCC review and 
approval standards for such 
transactions. The proposal contained 
amendments to § 5.33 to include Section 
1206 Mergers within its scope. 

The proposal added new application 
and prior OCC approval requirements 
for Section 1206 Mergers at the end of 
redesignated § 5.33(c). These 
requirements are similar to those for 
mergers of a national bank or state bank 
into a national bank under 12 U.S.C. 
215a.

A number of new definitions were 
added to § 5.33(d) in order to implement 
section 1206. Current § 5.33(d) defines 
only the terms ‘‘business combination,’’ 
‘‘business reorganization,’’ ‘‘home 
state,’’ and ‘‘interim bank.’’ The 
proposal amended the definition of 
‘‘business combination’’ to include 
Section 1206 Mergers, but left the 
definitions of the other three terms 
unchanged. 

Proposed § 5.33(d)(1) added a 
definition of ‘‘bank’’ and defined it as 
any national bank or state bank. This 
definition was added because the term 
is used in the definition for ‘‘nonbank 
affiliate.’’ 

Proposed § 5.33(d)(4) defined the term 
‘‘company’’ to mean a corporation, 
limited liability company, partnership, 
business trust, association, or similar 
organization. This term was proposed to 
be added because it is used in the 
definition of ‘‘nonbank affiliate’’ and 
‘‘control.’’ 

Proposed § 5.33(d)(5) defined 
‘‘control,’’ which is used in the 
definition of ‘‘nonbank affiliate.’’ Under 
the proposal, for business combinations 
under § 5.33(g)(4) and (5), a company or 
shareholder would be deemed to control 
another company if (1) the company or 
shareholder directly or indirectly, or 
acting through one or more other 
persons, owns, controls, or has power to 
vote 25 per cent or more of any class of 
voting securities of the other company; 
or (2) the company or shareholder 
controls in any manner the election of 
a majority of the directors or trustees of 
the other company. 

Because section 1206 provides merger 
authority for entities previously not 
included within the scope of § 5.33, the 
proposal added the definition of 
‘‘nonbank affiliate’’ to describe the 
entities that are covered by section 
1206. Proposed § 5.33(d)(8) defined 
‘‘nonbank affiliate’’ of a national bank as 
any company that controls, is controlled 
by, or is under common control with the 

national bank. Banks and Federal 
savings associations were not included 
as ‘‘affiliates’’ because mergers with 
such entities are governed by statutes 
other than section 1206. Nonbank 
subsidiaries would be considered to be 
nonbank affiliates for purposes of § 5.33. 

Section 5.33(e)(3)(ii) currently 
requires that, if as a result of a business 
combination, a national bank obtains 
control of a new subsidiary, the bank 
must provide the same information 
regarding the new subsidiary’s activities 
that would be required if the applicant 
were establishing a new subsidiary 
under either 12 CFR 5.34 (which 
addresses operating subsidiaries) or 12 
CFR 5.39 (which addresses financial 
subsidiaries). The current rule contains 
an exception if the subsidiary was a 
subsidiary of a national bank. The 
proposal modified this provision to take 
into account the fact that the bank may 
now merge with a nonbank affiliate that 
has a subsidiary. 

Section 5.33(f) sets forth exceptions to 
the rules that generally govern the 
OCC’s application procedures, such as 
requirements for the publication of 
notice or for hearings. Pursuant to 
§ 5.33(f)(1), a national bank applicant 
that is subject to specific statutory 
notice requirements for business 
combinations is not subject to § 5.8(a), 
(b), or (c), which requires, and 
prescribes the timing and contents of, 
public notice. Instead, a national bank 
applicant must follow the notice 
requirements in the applicable statute. 

A national bank applicant in a Section 
1206 Merger resulting in a national 
bank would be required to follow the 
notice requirements of 12 U.S.C. 215a. 
A national bank applicant in a Section 
1206 Merger resulting in a nonbank 
affiliate would be required to follow the 
notice requirements of 12 U.S.C. 214a. 
We proposed to amend § 5.33(f)(1) by 
adding references to the special 
procedures to be followed in Section 
1206 Mergers. We did not receive any 
comments on the foregoing provisions 
and, therefore, we adopt them as 
proposed. 

In addition, we proposed to state in 
§ 5.33(f)(1) that §§ 5.10 (regarding public 
comments) and 5.11(regarding requests 
for hearings) are not applicable as a 
general rule to Section 1206 Mergers. 
However, we also reserved the 
discretion to determine that some or all 
of the provisions in § 5.10 and § 5.11 
apply in a Section 1206 Merger if an 
application presents significant and 
novel policy, supervisory, or legal 
issues. 

A few commenters urged the OCC to 
make the provisions in §§ 5.10 and 5.11 
applicable to all Section 1206 Mergers 

either because this type of merger is 
unprecedented and likely to raise many 
important issues or because these 
mergers would result in arbitrary or 
uneven application of the Community 
Reinvestment Act (CRA)9 and fair 
lending laws. For several reasons we 
decline to adopt the commenters’ 
suggestion to impose a notice 
requirement in every Section 1206 
Merger. First, if an insured national 
bank is involved in the merger, FDIC 
approval is required under the Bank 
Merger Act.10 That approval requires 
publication of notice and provides for 
public comment. Second, where the 
national bank involved in the merger is 
uninsured, such as a trust bank, the 
OCC may determine on a case-by-case 
basis that an application presents 
significant and novel policy, 
supervisory, or legal issues and that 
public notice is, therefore, warranted. 
This standard covers the situations 
identified by commenters as appropriate 
for notice and hearings. Evaluating the 
need for public notice, or a hearing, on 
a case-by-case basis also avoids 
unnecessary burdens. In addition, we 
note that CRA is not applicable to 
transactions where no deposit facility is 
being acquired. Therefore, we decline 
the commenters’ suggestion to impose a 
notice requirement in every Section 
1206 Merger.

Finally, we proposed to make two 
technical changes to paragraph (f)(1). 
The reference to paragraph (g) for 
mergers or consolidations with a 
Federal savings association would be 
amended to refer more specifically to 
paragraph (g)(2) and the reference to a 
resulting state bank in the parenthetical 
following this reference would be 
corrected to refer to a national bank. No 
comments were received on these 
provisions. For the reasons discussed 
above, we adopt § 5.33(f) as proposed. 

The proposal also added a new 
§ 5.33(g)(4) to address Section 1206 
Mergers of national banks with their 
nonbank affiliates when the resulting 
entity is a national bank. Section 
5.33(g)(4)(i) stated that a national bank 
may enter into this type of Section 1206 
Merger when the law of the state or 
other jurisdiction under which the 
nonbank affiliate is organized allows the 
nonbank affiliate to engage in such 
mergers. This section also required a 
national bank to obtain the OCC’s 
approval.

One commenter suggested that we 
modify the regulation to specify that a 
merger between an insured national 
bank and its nonbank affiliate must 
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receive prior approval by the FDIC. As 
noted above, if the national bank 
involved is insured, the transaction is 
also subject to approval by the FDIC 
under the Bank Merger Act. For 
purposes of clarification, we have added 
this language to the final rule. In 
addition, we have also added language 
stating that in determining whether to 
approve a merger under this section, the 
OCC will consider the purpose of the 
transaction, its impact on the safety and 
soundness of the bank, and any effect on 
the bank’s customers. The OCC may 
deny the merger if it would have a 
negative effect on any of these factors. 

A few commenters questioned the 
OCC’s decision to condition the merger 
of a nonbank affiliate on whether the 
law of the state or other jurisdiction 
under which the affiliate is organized 
permits the affiliate to participate in 
such a merger. These commenters 
contended that there is no such 
requirement in the statute and that this 
condition encourages states to 
discriminate against national banks by 
enacting laws that prohibit this type of 
merger. One commenter suggested that 
this requirement be revised to permit 
the merger where the state’s law permits 
a merger between the nonbank affiliate 
and any other body corporate. We 
believe the language of the proposal as 
drafted already achieves this result. The 
proposal required only that the state 
statute permit such a merger. As long as 
this is the case, the state statute 
providing merger authority need not 
specifically mention national banks. For 
these reasons, the state law provision is 
retained in the final rule. 

Proposed § 5.33(g)(4)(ii) stated that a 
national bank entering into such a 
merger must follow the procedures and 
requirements contained in 12 U.S.C. 
215a (which addresses the merger of 
state banks into national banks), as if the 
nonbank entity were a state bank. The 
proposal applied the procedures and 
requirements in 12 U.S.C. 215a because 
section 215a addresses the same issues 
that arise in a Section 1206 Merger and 
its requirements are familiar to national 
banks. In addition, we believe that these 
procedures and requirements impose 
the least amount of burden on the 
participants consistent with our 
supervisory objectives in reviewing the 
proposed transactions. We received no 
comments on this provision and, 
therefore, adopt it as proposed. 

Proposed § 5.33(g)(4)(iii) stated that a 
nonbank affiliate entering into such a 
merger is to follow the procedures in the 
law of the state or other jurisdiction 
under which the nonbank entity is 
organized. Two commenters disagreed 
with the use of state law procedures for 

mergers of a nonbank affiliate into a 
national bank. One commenter 
contended that there is no such 
requirement in the statute and that it 
has the effect of requiring the national 
bank to follow both state and Federal 
law, which may be in conflict. We note, 
however, that in a merger of a state bank 
into a national bank, the state bank 
follows the procedures for mergers in 
state law. Proposed § 5.33(g)(4)(iii) 
simply treats nonbank affiliates the 
same as state banks by requiring them 
to follow the procedures contained in 
the law of the state in which they are 
incorporated. We believe that this 
similarity of treatment is appropriate 
and, therefore, have adopted this 
provision as proposed. 

Proposed § 5.33(g)(4)(iv) stated that 
the rights of dissenting shareholders and 
appraisal of dissenters’ shares of stock 
in the nonbank entity shall be 
determined in accordance with the laws 
of the state or other jurisdiction under 
which the nonbank entity is organized. 
We received no comments suggesting 
changes to this section of the proposed 
rule and have, therefore, adopted it as 
proposed. 

Proposed § 5.33(g)(4)(v) of the 
proposal stated that the corporate 
existence of each institution 
participating in the merger shall be 
continued in the resulting national 
bank, and all the rights, franchises, 
property, appointments, liabilities, and 
other interests of the participating 
institutions shall be transferred to the 
resulting national bank in the same 
manner and to the same extent as in a 
merger between a national bank and a 
state bank under 12 U.S.C. 215a, as if 
the nonbank affiliate were a state bank. 
A few commenters suggested that this 
provision state that a national bank 
resulting from a merger with a nonbank 
affiliate may not exercise any power or 
engage in any activity that would not be 
permissible for a national bank under 
applicable provisions of Federal law 
other than section 215a–3. We note that 
this language is already set forth 
specifically in the statute at 12 U.S.C. 
215a–3(b)(2). In addition, current 
§ 5.33(e)(5) states that the OCC generally 
requires a national bank to discontinue 
nonconforming activities within a 
reasonable time following a business 
combination. This provision would be 
applicable to transactions under 
§ 5.33(g)(4). Because the statute and our 
rules already address this point, we 
believe no further clarification is 
required, and we have adopted the 
provision as proposed.

The proposal also added a new 
§ 5.33(g)(5), which addressed section 
1206 Mergers of uninsured national 

banks with their nonbank affiliates 
when the resulting entity is a nonbank 
affiliate. The proposal limited this type 
of section 1206 Merger to national banks 
that are not insured banks (as defined in 
12 U.S.C. 1813(h)). Prior to the 
enactment of section 1206, there was no 
efficient way for a national bank to 
cease its deposit-taking business, 
surrender its charter, and combine its 
business with that of an affiliate because 
no statutory provisions addressed this 
type of transaction. The section 1206 
authority allows this transaction to take 
place in a merger and therefore allows 
the OCC to establish the procedures 
necessary when an uninsured national 
bank wishes to surrender its national 
charter but continue conducting lines of 
business that are authorized for the 
nonbank affiliate. 

Proposed § 5.33(g)(5)(i) stated that this 
type of section 1206 Merger may be 
entered into when the law of the state 
or other jurisdiction under which the 
nonbank affiliate is organized allows 
such mergers. It also provided that an 
uninsured national bank must obtain 
the OCC’s approval for the transaction. 
As was done in § 5.33(g)(4)(i), we have 
added language to the final rule in 
§ 5.33(g)(5)(i) stating that the OCC will 
consider the purpose of the transaction, 
its impact on the safety and soundness 
of the bank, and any effect on the bank’s 
customers. The OCC may deny the 
merger if it would have a negative effect 
on any of these factors. 

Proposed § 5.33(g)(5)(ii) stated that a 
national bank entering into such a 
merger shall follow the procedures and 
requirements contained in 12 U.S.C. 
214a (which addresses the merger of 
national banks into state banks), as if the 
nonbank entity were a state bank. 
Section 5.33(g)(5)(iii) stated that a 
nonbank affiliate entering into such a 
merger shall follow the procedures and 
requirements in the law of the state or 
other jurisdiction under which the 
nonbank entity is organized. Section 
5.33(g)(5)(iv) of the proposal stated that 
dissenting national bank shareholders 
may receive in cash the value of their 
national bank shares if they comply 
with the requirements of 12 U.S.C. 214a 
as if the nonbank affiliate were a state 
bank. That section also stated that the 
OCC may conduct an appraisal or 
reappraisal of dissenters’ shares of stock 
in a national bank involved in a merger 
with a nonbank affiliate that results in 
a nonbank affiliate if all parties agree 
that the determination is final and 
binding on each party and agree on how 
the OCC’s expenses relating to the 
appraisal will be divided among the 
parties and paid to the OCC. The 
proposal provided that rights of 
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11 Pub. L. 107–56, 115 Stat. 272 (Oct. 26, 2001).
12 The FDIC recently updated its Statement of 

Policy on Bank Merger Transactions to include this 
new factor at 67 FR 48178 (July 23, 2002). This 
update only provides the new provision. The 
complete Policy Statement as it existed before this 
update may be found at 63 FR 44761 (August 20, 
1998).

dissenting shareholders and appraisal of 
dissenters’ shares of stock in the 
nonbank entity shall be determined in 
accordance with the laws of the state or 
other jurisdiction under which the 
nonbank entity is organized. We 
received no comments on these 
provisions and adopt them as proposed. 

Proposed § 5.33(g)(5)(v) stated that the 
corporate existence of each entity 
participating in the merger shall be 
continued in the resulting nonbank 
affiliate, and all the rights, franchises, 
property, appointments, liabilities, and 
other interests of the participating 
national bank shall be transferred to the 
resulting nonbank affiliate as set forth in 
12 U.S.C. 214b, in the same manner and 
to the same extent as in a merger 
between a national bank and a state 
bank under 12 U.S.C. 214a, as if the 
nonbank affiliate were a state bank. A 
number of commenters suggested that 
we clarify that where the surviving 
entity is a nonbank affiliate, it does not 
succeed to any of the powers of the 
national bank, and that the national 
bank and its powers cease to exist. We 
agree that a national bank ceases to exist 
following consummation of a section 
1206 Merger and that a surviving 
nonbank affiliate will not be permitted 
to exercise powers of the former 
national bank except to the extent 
permitted under state law or other law 
applicable to the resulting nonbank 
affiliate. The wording of the regulation 
does not say otherwise, however and in 
our view it is important to be clear that 
the surviving nonbank affiliate does 
enjoy corporate succession to the 
corporate rights, franchises, property, 
appointments, liabilities, and other 
interests of the former national bank. 
This is the same result as when a 
national bank merges into a state bank 
under 12 U.S.C. 214a and 214b. We do 
not believe that any change to the 
regulation is necessary by virtue of these 
comments and adopt this provision as 
proposed. 

Finally, the proposal added a new 
paragraph (j)(1)(iv) to § 5.33 that permits 
applications for certain transactions 
under § 5.33(g)(4) to receive streamlined 
treatment. In order to qualify for such 
treatment, the acquiring bank must be 
an eligible bank, the resulting national 
bank must be well capitalized 
immediately following consummation 
of the transaction, the applicants in a 
prefiling communication must request 
and obtain approval from the 
appropriate district office to use the 
streamlined application, and the total 
assets acquired in the transaction must 
not exceed 10 percent of the total assets 
of the acquiring national bank, as 
reported in the bank’s Consolidated 

Report of Condition and Income filed 
for the quarter immediately preceding 
the filing of the application. We 
received no comments on this provision 
and adopt it as proposed. 

3. National Bank Directors—§ 7.2024 
(new) 

Section 1205 of the AHEOA amended 
section 5145 of the Revised Statutes of 
the United States (12 U.S.C. 71) and 
section 31 of the Banking Act of 1933 
(12 U.S.C. 71a) regarding national bank 
directors. Section 1205 increases the 
maximum term a director may serve 
from one to not more than three years 
and permits a national bank to adopt 
bylaws that provide for staggering the 
terms of its directors in accordance with 
the OCC’s regulations. In addition, this 
section permits the OCC to exempt a 
national bank from the otherwise 
applicable requirement that it have no 
more than 25 directors. 

The proposal added a new § 7.2024 
conforming the OCC’s rules to these 
provisions. Pursuant to proposed 
§ 7.2024(a), national banks may adopt 
bylaws that provide for staggering the 
terms of their directors. Proposed 
§ 7.2024(b) increased the permissible 
maximum term of national bank 
directors from one year to three years. 
Finally, paragraph (c) provided that a 
national bank may increase the size of 
its board of directors above the statutory 
limit of 25 provided that the bank 
satisfies the notice requirements set out 
in that section. We received two 
comments on this provision, both of 
which supported the proposal. 
Accordingly, we adopt it as proposed. 

II. Additional Changes to Parts 5, 7, 9, 
and 34 

A. Part 5 Amendments 

The final rule also revised three other 
provisions in part 5 of our regulations. 
Section 5.20 of our regulations contains 
the requirements that govern the 
organization of a national bank. The 
proposal amended § 5.20(e)(1) to 
provide that the newly organized bank 
may be a special purpose national bank 
that limits its activities to fiduciary 
activities or to any other activities 
within the business of banking. The 
purpose of this proposed change was to 
clarify that a limited purpose national 
bank may exist with respect to activities 
other than fiduciary activities, provided 
the activities in question are part of the 
business of banking. Some commenters 
expressed concern that this provision 
was too broad and that the expansion of 
the limited purpose charter had the 
potential to exclude from state oversight 
entities conducting activities only 

loosely related to banking. We agree that 
it is appropriate to provide further 
clarification of the scope of activities 
permissible for a limited purpose 
national bank, and we have amended 
this provision to require limited 
purpose national banks to conduct at 
least one of the following core banking 
functions: (1) Receiving deposits; (2) 
paying checks; or (3) lending money. 
These functions are based on 12 U.S.C. 
36, which identifies activities that cause 
a facility to be considered a bank 
branch.

Section 5.33(e) of our regulations 
contains a listing of factors the OCC 
considers in evaluating applications for 
business combinations. These factors 
are based upon the factors set forth in 
the Bank Merger Act and the CRA. As 
part of the USA PATRIOT Act,11 
Congress amended the Bank Merger Act 
by adding a factor to be considered in 
evaluating merger transactions. This 
factor requires the responsible agencies 
to consider the effectiveness of any 
insured depository institution involved 
in a proposed merger in combating 
money laundering activities.12 The 
proposal conformed our regulations 
with the statute by adding the factor at 
§ 5.33(e)(1)(v).

Finally, current § 5.34(e)(5)(iv) 
permits certain national banks to 
acquire or establish an operating 
subsidiary or perform a new activity in 
an existing operating subsidiary by 
providing after-the-fact notice to the 
OCC if the operating subsidiary 
conducts certain activities listed in 
§ 5.34(e)(5)(v). That list currently 
includes the underwriting of credit-
related insurance consistent with 
section 302 of the Gramm-Leach-Bliley 
Act. Since the list was last revised, the 
OCC has determined, in Corporate 
Decision 2001–10 (April 23, 2001) and 
Corporate Decision 2000–16 (August 29, 
2000), that credit-related reinsurance 
products satisfy GLBA section 302’s 
statutory requirements and are 
‘‘authorized products.’’ The proposal 
therefore amended 12 CFR 
5.34(e)(5)(v)(L) to add reinsuring of 
credit-related insurance to the list of 
activities eligible for after-the-fact notice 
requirements. 

We received no comments on these 
proposed changes to §§ 5.33(e) or 5.34(e) 
and therefore adopt these changes as 
proposed. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

         
        ) 
CONFERENCE OF STATE BANK SUPERVISORS, ) 
1129 20th Street, N.W.      )  
Washington, D.C. 20036     ) 
        ) 
    Plaintiff,   )      Civil Action No. ___________ 
        ) 

v.       ) 
        ) 
OFFICE OF THE COMPTROLLER   ) 
OF THE CURRENCY,     ) 
400 7th Street SW,       ) 
Washington, D.C. 20219     ) 
        ) 
and        ) 
        )   
THOMAS J. CURRY,     ) 
COMPTROLLER OF THE CURRENCY,   ) 
400 7th Street SW,       ) 
Washington, D.C. 20219     ) 
        ) 
    Defendants.   ) 
        )  
 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
 

 Plaintiff CONFERENCE OF STATE BANK SUPERVISORS (“CSBS”) brings this 

Complaint for declaratory and injunctive relief against the OFFICE OF THE COMPTROLLER 

OF THE CURRENCY and THOMAS J. CURRY, COMPTROLLER OF THE CURRENCY 

(“Comptroller Curry”) (collectively, the “OCC”), alleging as follows: 

INTRODUCTION 
 

1. CSBS, the nationwide organization of state banking regulators in the United States, 

brings this action challenging the OCC’s recent decision to create a new special-purpose national 

bank charter for financial technology (“fintech”) and other nonbank companies. 
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2. Although the OCC has not formally defined “fintech,” or what constitutes a 

“fintech” company, the term is generally understood to encompass any of a very broad array of 

technology-driven financial services providers.  Fintech companies range from start-up ventures 

to well-established conglomerates.  The term covers an almost unimaginably wide variety of 

services, from the traditional (e.g., payment processing) to the more cutting edge (e.g., crowd 

funding and digital currencies, such as bitcoins).  Although the OCC’s decision primarily focuses 

on fintech companies, the OCC has declared that it is empowered to create a charter for nonbank 

financial services providers regardless of the extent to which they are technology-driven. 

3. State authorities (including CSBS’s members) have been successfully overseeing 

and regulating nonbank companies—including those viewed as fintechs—for many years.  In 

addition to supervising state-chartered banks, most state banking departments regulate a variety 

of nonbank financial services providers, including money transmitters, mortgage lenders, 

consumer lenders and debt collectors.  Among other prudential requirements, these companies 

are required to meet state safety and soundness requirements and conform to both state and 

federal consumer-protection and anti-money-laundering laws. 

4. More recently, however, the explosive growth of the nonbank financial services 

industry has drawn the interest and attention of the OCC.  The OCC contends that the number of 

fintech companies in the United States and United Kingdom has reached more than 4,000, with 

investment in the sector growing from $1.8 billion to $24 billion worldwide in just the last five 

years.  Regardless of the accuracy of the OCC’s calculations, it is without question that the 

OCC’s actions will have significant economic consequences—for example, the largest 100 

money transmitters alone transferred more than $800 billion in funds in 2014.    
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5. The OCC’s interest in nonbanks culminated in Comptroller Curry’s 

announcement in December 2016 that the OCC has decided to create a new national bank charter 

for nonbank companies, which would pull chartered nonbank fintech companies into the national 

banking regulatory system, potentially preempting and replacing the licensing, regulation, and 

supervision responsibilities of state authorities.  

6. By creating a national bank charter for nonbank companies like fintechs, however, 

the OCC has gone far beyond the limited authority granted to it by Congress under the National 

Bank Act (“NBA”) and other federal banking laws. Those laws authorize the OCC only to 

charter institutions to carry on either the “business of banking” or certain special purposes 

expressly authorized by Congress.  It is well settled by court precedent, federal banking statutes, 

and industry custom that carrying on the “business of banking” under the NBA requires, at a 

minimum, engaging in receiving deposits.  Yet the OCC has, through its latest effort, created, 

without express statutory authorization, a new charter for nonbank companies that would not be 

engaged in deposit-taking and, thus, would not carry on either the business of banking or any 

expressly authorized special purpose. 

7. Because the OCC has acted beyond its statutory authority, its creation of a 

national bank charter for non-depository companies, and the regulation upon which the OCC 

relies in doing so, are contrary to the NBA and violate the Administrative Procedure Act 

(“APA”), and therefore cannot stand.   

8. Additionally, the OCC has created this sweeping new nonbank charter without 

following proper notice and comment procedures, instead opting merely to publish a high-level 

white paper and a supplement to the Comptroller’s Licensing Manual and seeking public 

“feedback” regarding the mechanics of its new charter.  Notwithstanding the significance of the 
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fintech and non-depository industries to the financial markets and the consequences of this new 

charter, the OCC has declined to pursue publicly vetted regulations. 

9. Instead, the OCC has indicated that it will, as part of the chartering process, 

determine which (otherwise inapplicable) federal banking laws will be applied to each charter 

holder and will incorporate those laws through private operating agreements individualized to the 

business model of each applicant.  The OCC does not intend to publicly disclose such operating 

agreements, and the OCC’s negotiations with each charter holder will be secret.  The OCC’s 

failure to follow proper rulemaking procedures in effecting such a fundamental change in 

national bank regulatory policy likewise violates the APA. 

10. Further, because the OCC made its decision to offer these special-purpose charters 

without adequately considering and addressing the myriad policy implications and concerns 

raised by the public or conducting an adequate cost-benefit analysis, and because the OCC has 

not offered a reasoned explanation for its decision, its actions should be deemed not only 

contrary to law, but also arbitrary, capricious, and an abuse of discretion. 

11. Finally, the OCC’s creation of this nonbank charter program will allow chartered 

entities to operate outside the bounds of existing state regulation, thus creating conflicts between 

state and federal law that will trigger significant preemption issues.  Yet the OCC’s nonbank 

charter program cannot preempt state law without clear evidence of Congressional intent to 

authorize the OCC to do so.  Because Congress has not granted the OCC the requisite authority 

to charter these nonbank entities, much less expressed the intent that the OCC’s nonbank charter 

program should preempt state law, the OCC’s program violates the Supremacy Clause and the 

Tenth Amendment of the U.S. Constitution.   
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12. CSBS brings this action seeking declaratory and injunctive relief declaring the 

OCC’s creation of this nonbank charter to be unlawful and enjoining the OCC from pursuing it. 

PARTIES 
 

13. Plaintiff CSBS is the nationwide organization of state banking and financial 

services regulators from all 50 U.S. states, the District of Columbia, Guam, Puerto Rico, the U.S. 

Virgin Islands, and American Samoa.  CSBS is a 501(c)(3) corporation incorporated and 

headquartered in Washington, DC. 

14. For more than a century, CSBS has given state bank and financial services 

regulators a national forum to coordinate bank and non-depository supervision and to develop 

regulatory policy.  As the chartering and supervisory authorities for more than 75% of the banks 

in the United States and the licensing and regulatory authorities for more than 20,000 non-

depository financial services providers, CSBS’s state regulator members are charged with 

protecting consumers, ensuring safety and soundness of the institutions under their authority, and 

encouraging economic prosperity in their states. 

15. Plaintiff CSBS has standing to bring this action because (1) its members would 

otherwise have standing to sue in their own right; (2) the interests CSBS seeks to protect are 

germane to its purpose; and (3) neither the claims asserted nor the relief sought requires the 

participation of individual members in this lawsuit.  See Friends of the Earth, Inc. v. Laidlaw 

Environmental Servs. (TOC), Inc., 528 U.S. 167, 181 (2000).  Indeed, courts have previously 

recognized CSBS’s associational standing to challenge actions of the OCC.  See Conference of 

State Bank Supervisors v. Lord, 532 F.Supp 694, 695 (D. D.C. 1982); aff’d sub nom. Conference 

of State Bank Supervisors v. Conover, 710 F.2d 878 (D.C. Cir. 1983). 
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16. Defendant Office of the Comptroller of the Currency is a bureau of the United 

States Department of the Treasury and functions as the primary supervisor of federally chartered 

national banks.  Its offices are located at 400 7th Street S.W., Washington, DC 20219.   

17. Defendant Thomas J. Curry is the current Comptroller of the Currency and is 

named in his official capacity. 

JURISDICTION AND VENUE 
 

18. This action arises under the Administrative Procedure Act, 5 U.S.C. §§ 500-596, 

701 et seq., the National Bank Act, 12 U.S.C. § 1, et seq. and 12 U.S.C. § 21, et seq., and the 

United States Constitution.  This Court has jurisdiction pursuant to 28 U.S.C. § 1331. 

19. Venue is proper in this district pursuant to 28 U.S.C. § 1391(e)(1). 

FACTUAL BACKGROUND 

The Role of the OCC and CSBS in the U.S. Dual-Banking System 

20. The OCC and the members of CSBS each play an important role in this country’s 

dual-banking system.  For more than 150 years, commercial banks in the United States have had 

the option to organize as a national bank chartered by the OCC, or as a state bank with a charter 

issued by one of CSBS’s members, a state government. 

21. The choice of a national or state charter determines which agency or agencies 

supervise the bank.  Nationally chartered banks are regulated primarily by the OCC, while state-

chartered banks are regulated primarily by their state chartering authority, in conjunction with 

the Federal Deposit Insurance Corporation (“FDIC”) or the Federal Reserve System.  

22. Historically, the choice of a national or state bank charter has determined such 

matters as a bank’s powers, capital requirements, lending limits, and other restrictions.   
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23. Significantly, courts have exempted national banks from the application of a 

number of state laws and regulations that conflict with the NBA.  For example, courts have held 

that the NBA preempts the application of certain important categories of state law, including 

state licensing laws, state administrative supervision and enforcement laws, and state usury laws.  

These state laws, which face a clear threat of preemption under the OCC’s unauthorized nonbank 

charter plan, provide vital protections to the economies, communities and citizens of every state.  

24. As recent history has shown, however, broad preemption of state law with respect 

to nationally chartered banks is not good public policy.  State government officials have unique 

expertise in the banking practices and market conditions in their communities, which makes 

them uniquely situated to recognize and act upon consumer financial protection issues.  Due to 

their proximity to the consumers and communities they are charged with protecting, state 

regulators are also uniquely locally accountable relative to centralized federal agencies.   

25. Disregard for state regulatory expertise can have serious consequences—for 

example, although states adopted many years ago anti-predatory and other lending laws designed 

to protect consumers, federal preemption of those state laws in the mid-1990s and early 2000s 

contributed significantly to the mortgage crisis that followed.  It would therefore not be good 

public policy for the OCC to assert authority to preempt state licensing laws, administrative 

supervision and enforcement laws, usury laws, and potentially other categories of state law with 

respect to nonbank financial services companies.  

26. Additionally, for more than a century, state banking regulators have led the way in 

promoting and implementing innovation, being the first to introduce such new ideas as interest-

bearing checking accounts, home equity loans, and automated teller machines—innovations that 

were subsequently adopted in the national banking system. 

Case 1:17-cv-00763   Document 1   Filed 04/26/17   Page 7 of 31

37

Appendix Item 4



 

8 

27. The U.S. dual-banking system functions best when there is a balanced state and 

federal regulatory structure—as was intended by the dual federal system established in the U.S. 

Constitution and upon which this country was founded. 

The OCC’s Limited Power to Charter National Banking Associations for “Carrying on the 
Business of Banking” 
 

28. The NBA, enacted in 1863 and substantially revised in 1864, created the national 

banking system and established the OCC as a bureau within the Treasury Department with 

responsibility for supervising these federally chartered banks.  See 12 U.S.C. § 1, et seq.; 12 

U.S.C. § 21, et seq. (Title LXII of the Revised Statutes).  

29. The OCC is responsible for ensuring federally chartered banks’ safety and 

soundness, compliance with federal banking laws, and compliance with federal laws regarding 

fair access to financial services and fair treatment of customers.  12 U.S.C. § 1(a).  The OCC is 

authorized to “prescribe rules and regulations to carry out the responsibilities of the office.”  12 

U.S.C. § 93a. 

30. The NBA is a general law enabling the chartering of national banks.  Under the 

NBA, national banks are formed for “carrying on the business of banking,” 12 U.S.C. § 21, and 

are granted the powers necessary to pursue this purpose. 12 U.S.C. § 24.  Upon substantial 

compliance with all organizational requirements, the OCC is empowered to grant a national bank 

charter to associations to commence and carry on the “business of banking.”  12 U.S.C. §§ 26-27; 

see, e.g., Texas & P.R. Co. v. Potorff, 291 U.S. 245, 254 (1934). 

31. Although the term “business of banking” is not expressly defined in the NBA, the 

legislative history of the Act shows that its principal author and other legislators identified the 

power to engage in receiving deposits as an essential function of the banking business at the time 

of the NBA’s adoption.  Consequently, several provisions of the NBA, unmodified since the 
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Act’s passage in the 1860s, identify deposit-taking as an indispensable function of the business 

of banking.  For instance, the NBA requires incorporators to identify the place where the national 

bank’s “operations of discount and deposit are to be carried on” and refers to such operations as 

“the general business of each national bank association.”  12 U.S.C. §§ 22, 81.  In addition, of 

the enumerated powers granted to national banks, the power to receive deposits is the least 

qualified, most general power.  12 U.S.C. § 24 (Seventh). 

32. Further, historically, the term “business of banking” has been understood to 

include, at a minimum, receiving deposits.  As the United States Supreme Court and other courts 

have long recognized, the “business of banking, as defined by law and custom, consists . . . in 

receiving deposits payable on demand.”  Mercantile National Bank v. Mayor, 121 U.S. 138, 156 

(1887); see also United States v. Philadelphia National Bank, 374 U.S. 321, 326 (1963) 

(“[c]ommercial banks are unique among financial institutions in that they alone are permitted by 

law to accept demand deposits.”) (emphasis added).  Courts have held that the converse is 

therefore also true—a financial company or other firm that does not receive deposits is not 

engaged in the “business of banking” within the meaning of the NBA.  See, e.g., Independent 

Bankers Assn. of America v. Conover, No. 84-1403-CIV-J-12, 1985 U.S. Dist. LEXIS 22529 at 

*32, Fed. Banking L. Rep. (CCH) P86, 178 (M.D. Fla. Feb. 15, 1985)     

33. In other federal banking laws, Congress likewise has recognized that the 

acceptance of demand deposits (along with the making of commercial loans) is an historic core 

activity of banks and the very essence of the “business of banking”—for example, as reflected in 

the definition of “bank” provided in the Bank Holding Company Act (“BHCA”), 12 U.S.C. § 

1841, et seq., a complementary statute to the NBA.    
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34. Specifically, Section 2(c)(1) of the BHCA defines a “bank” to include an 

institution that is “an insured bank as defined in Section 3(h) of the Federal Deposit Insurance 

Act” or an institution that “both . . . (i) accepts demand deposits or deposits that the depositor 

may withdraw by check or similar means for payment to third party or others; and (ii) is engaged 

in the business of making commercial loans.” 12 U.S.C. § 1841(c)(1) (emphasis added). 

35. In addition, upon becoming members of the Federal Reserve System, the Federal 

Reserve Act (“FRA”) requires national banks to become “insured bank[s]” under the Federal 

Deposit Insurance Act (“FDIA”), 12 U.S.C. § 222.  To become an insured bank, a national bank 

must be eligible to apply for deposit insurance, which requires being “engaged in the business of 

receiving deposits.”  12 U.S.C. §§ 1813 and 1815. 

36. Further reflecting Congress’ intent that carrying on the business of banking must 

require engaging in receiving deposits, it is a criminal offense for nonbanks or unauthorized 

individuals to engage in the “banking business,” which Congress has defined as “the business of 

receiving deposits subject to check or to repayment upon presentation of a pass book, certificate 

of deposit, or other evidence of debt, or upon request of the depositor . . ..” See 12 U.S.C. § 378. 

37. Read together and in a manner consistent with the NBA and the overall federal 

banking regime, these federal statutory provisions should be interpreted to reflect Congress’ 

understanding that engaging in deposit-taking is indispensable to “carrying on the business of 

banking.” 

The OCC’s Narrow Authorization to Issue Special-Purpose Charters to Specific Categories of 
Special Purpose National Banks 
 

38. For more than a century after the enactment of the NBA, the OCC’s chartering 

authority was limited to full-service national banks organized for the purpose of “carrying on the 

business of banking,” which required engaging in receiving deposits. 
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39. Indeed, when the OCC has attempted to issue a charter to entities that would not 

carry on the “business of banking,” the courts have struck down those efforts, concluding that the 

OCC is not empowered by the NBA or other law to charter institutions that do not take deposits 

(and make loans) unless specifically authorized to do so by Congress.   

40. For example, in 1977, a federal district court rejected the OCC’s efforts to charter 

a national bank whose activities would be limited to the fiduciary services provided by a trust 

company—holding that the OCC lacked authority to charter an institution that would not engage 

in the business of banking, including receiving deposits.  National State Bank v. Smith, No. 76-

1479 (D. N.J. Sept. 16, 1977), rev’d on other grounds, 591 F.2d 223 (3d Cir. 1979).   

41. In response to this defeat, the OCC requested from Congress an amendment to the 

NBA that would specifically authorize the Comptroller to charter national trust banks. Congress 

adopted the requested amendment in 1978 as part of the Financial Institutions Regulatory and 

Interest Rate Control Act (“FIRIRCA”), 12 U.S.C. § 27(a).  Congress thereby gave the OCC 

specific authorization to create national trust banks, the first type of special-purpose chartering 

authority conferred upon the OCC. 

42. In the following decade, a federal district court once again blocked the OCC’s 

efforts to issue special-purpose charters beyond its authority, granting an injunction prohibiting 

the OCC from issuing special-purpose charters to “nonbank banks”—institutions that either did 

not accept demand deposits or make commercial loans.  Independent Bankers Assn. of America v. 

Conover, 1985 U.S. Dist. LEXIS 22529. 

43. Following the OCC’s defeat in Conover, Congress declined to adopt legislation 

extending to the OCC the special-purpose chartering authority it had attempted to assert with 

respect to “nonbank banks.”  To the contrary, Congress took steps to codify the Conover ruling 
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by amending the BHCA (via the Competitive Equality in Banking Act of 1987) (“CEBA”) to 

make it clear that financial institutions that do not accept deposits are not “banks.”  See 12 U.S.C. 

§ 1841(c).   

44. Ultimately, in only two circumstances has the OCC been permitted to charter a 

national bank: (1) where the entity is organized to carry on “the business of banking” including, 

at a minimum, engaging in receiving deposits, or (ii) where Congress has, after an opportunity 

for consideration, granted specific statutory authority to the OCC to charter an entity to carry on 

a special purpose.   

45. Currently, Congressional authorization exists to charter only three categories of 

special-purpose national banks: trust banks, banker’s banks, and credit card banks.  See 12 U.S.C. 

§ 27(a) and (b); 12 U.S.C. §§ 1841(c)(2)(D) and (F).   This specific legislative authorization 

would not have been necessary if the OCC already possessed the broad authority to charter 

institutions not engaged in the “business of banking” under existing law. 

46. Indeed, although legislation has previously been proposed that would have 

provided the OCC with the authority to charter non-depository institutions, this legislation has 

never been enacted.  The failure to enact such proposed legislation underscores the conclusion 

that the OCC may not charter non-depository institutions on a generalized basis without specific 

Congressional authority, which has not been granted here.  See FFSCC Charter Act of 2011, H.R. 

1909, 112th Cong. (2011); Consumer Credit Access, Innovation and Modernization Act, H.R. 

6139, 112th Cong. (2012). 

The OCC’s December 2016 Decision to Grant Special-purpose “Fintech” Charters 

47. In March 2016, the OCC issued a “white paper” announcing that it had begun an 

initiative to study innovation in the federal banking system, to include, among other things, 
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evaluation of the opportunities and risks presented by rapid advances in financial technology.  

See “Supporting Responsible Innovation in the Federal Banking System: An OCC Perspective,” 

dated March 2016 (available at https://www.occ.gov/publications/publications-by-type/other-

publications-reports/pub-responsible-innovation-banking-system-occ-perspective.pdf).    

48. In September 2016, the OCC communicated to the public that it was considering 

as part of its innovation initiative the creation of a special-purpose bank charter for fintechs.  See 

Proposed Rulemaking, Receiverships for Uninsured National Banks, 81 Fed. Reg. 62,835 (Sept. 

13, 2016) (to be codified at 12 C.F.R. pt. 51).  The proposed rulemaking noted that the OCC was 

“considering how best to implement a regulatory framework that is receptive to responsible 

innovation, such as advances in financial technology,” as well as “considering whether a special-

purpose charter could be an appropriate entity for the delivery of banking services in new ways.”  

Id. at p. 62,837.   

49. Although this proposed rulemaking did not itself authorize a special-purpose 

charter for fintechs, the connection to a potential special-purpose charter was clear, and it 

triggered significant public concern.  This included a letter from CSBS noting that state banking 

regulators were opposed to a potential national charter for fintech companies for a variety of 

reasons.  CSBS made clear its view that the OCC lacked statutory authority to issue these 

nonbank charters and that such charters “would distort the marketplace for financial services and 

undermine State laws and regulations governing financial services.”  See Letter from CSBS to 

Comptroller Curry dated November 14, 2016 (attached hereto as Exhibit A). 

50. Also in September 2016, the OCC issued substantial revisions to its existing 

“Charter” booklet of the Comptroller’s Licensing Manual, which further paved the way for the 

issuance of future nonbank charters.  See OCC Bulletin 2016-29 regarding Revised 
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Comptroller’s Licensing Manual Booklet (available at https://www.occ.treas.gov/news-

issuances/bulletins/2016/bulletin-2016-29.html).   

51. Notwithstanding public concern raised in response to the September 2016 

proposed rulemaking, the OCC finalized the Receivership for Uninsured National Banks rule 

without change and with no meaningful response to the public feedback it received. 

52. The OCC’s consideration of the issue culminated in Comptroller Curry’s 

announcement on December 2, 2016, that the OCC had decided to create a new special-purpose 

charter for fintech and nonbank companies (the “Nonbank Charter Decision”), stating that “the 

OCC will move forward with chartering financial technology companies that offer bank products 

and services and meet our high standards and chartering requirements.”  See “Remarks by 

Thomas J. Curry, Comptroller of the Currency, Regarding Special-purpose National Bank 

Charters for Fintech Companies,” at Georgetown Law Center dated Dec. 2, 2016 at p. 3 

(emphasis in original) (available at https://occ.gov/news-issuances/speeches/2016/pub-speech-

2016-152.pdf) (attached hereto as Exhibit B).  

53. Comptroller Curry’s remarks left no doubt that the OCC’s decision to offer 

special-purpose charters to fintech companies was final and not tentative or interlocutory: “We 

have decided to move forward and to make available special-purpose national charters to fintech 

companies . . . ”  Id at p. 3 (emphasis added). 

54. When addressing the basis for the OCC’s newfound chartering authority, 

Comptroller Curry asserted that the OCC “has the authority to grant special-purpose national 

bank charters to fintech firms that conduct at least one of three core banking activities—

receiving deposits, paying checks or lending money.”  Id. at p. 5 (emphasis added). 
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55. It is clear that in his statement of authority Comptroller Curry was not referencing 

any provision of the NBA or other statute but, instead, a regulation promulgated by the OCC 

itself in 2003, 12 C.F.R. § 5.20(e)(1) (stating that the OCC may charter a special-purpose bank 

that limits its activities to “any other activities within the business of banking,” provided that the 

special-purpose bank conducts “at least one of the following three core banking functions: 

Receiving deposits; paying checks; or lending money.”) (emphasis added). 

56. The Comptroller stated that the OCC would be developing a “formal agency 

policy” for evaluating applications for nonbank charters and that the OCC had published on the 

same day a white paper discussing the issue and seeking stakeholder feedback to help inform the 

development of the forthcoming policy.  See Comptroller Remarks at pp. 3, 5. 

57. The white paper, entitled “Exploring Special-purpose National Bank Charters for 

Fintech Companies,” invited comments through January 15, 2017 (available at 

https://www.occ.gov/topics/bank-operations/innovation/comments/special-purpose-national-

bank-charters-for-fintech.pdf) (attached hereto as Exhibit C).  It outlined certain general 

“baseline” supervisory requirements for charter holders, such as a robust business plan, effective 

governance structure, and capital and liquidity requirements to be determined on a case-by-case 

basis in the issuance of each charter.  Id. pp. 8-13. 

58. Although the white paper solicited “feedback” on the mechanics of implementing 

nonbank charters, it did not invite comment on the question of whether the OCC should grant 

such charters in the first place, or whether the OCC possessed valid statutory authority to do so.  

Id. pp. 15-16.  For example, the white paper posed such questions as what criteria the OCC 

should consider when establishing capital and liquidity requirements, whether the OCC should 

seek a financial inclusion commitment from a charter holder that would not engage in lending, 
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and what information and assistance a prospective fintech applicant might find useful during the 

application process.  Id. 

59. The OCC’s Nonbank Charter Decision and white paper met with significant 

public concern and criticism. 

60. Notably, U.S. Senators Sherrod Brown (Ranking Member, Senate Committee on 

Banking, Housing, and Urban Affairs) and Jeffrey A. Merkley issued a letter to Comptroller 

Curry expressing concern that “[o]ffering a new charter to non-bank companies seems at odds 

with the goals of financial stability, financial inclusion, consumer protection, and separation of 

banking and commerce that the OCC has upheld under your tenure.”   

61. The Senators also questioned whether the OCC had the ability to issue charters to 

non-depository institutions, noting that that Congress has given the OCC “a very narrowly-

defined authority” to charter entities that are not engaged in the business of banking, limited to 

bankers’ banks, credit card banks, and trust banks.  The Senators urged the OCC to refrain from 

issuing the special-purpose charters because “[i]t is up to Congress to take action on these 

important matters.” 

62. A diverse group of more than 25 entities expressed opposition to the nonbank 

charter—including consumer groups, banking and financial industry trade associations, state 

government officials and others.  Several questioned the OCC’s statutory authority to issue 

national bank charters to nonbank fintech companies.  Many urged the OCC to seek 

Congressional approval for the charter and, if the charter were to be pursued, to develop 

generally applicable regulations pursuant to the APA that would clarify such important questions 

as the OCC’s expectations for capital, liquidity, supervision and examination, and whether the 
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new charter holders would have direct access to the Federal Reserve’s clearing and payment 

system and its discount window. 

63. Still others expressed concern about potential consumer harm, preemption of state 

laws, and competitive advantage available to nonbank charter holders if they are not held to the 

same supervision and regulation as other banks.  Concerns were also raised that the nonbank 

charter could jeopardize the longstanding U.S. policy of limiting affiliations or combinations 

between banks and commercial enterprises. 

64. Many critics noted that the OCC had not adequately explained which nonbank 

companies would be eligible for a charter, how “fintechs” are defined, and how those companies 

would be supervised and regulated.                                                                       

65. CSBS itself submitted a 27-page explanation of its opposition to the Nonbank 

Charter Decision, expressing its views that: 

 The OCC lacks statutory authority to issue these nonbank charters; 

 Such a charter will distort the marketplace for financial services, with a federal 

agency arbitrarily picking winners and losers; 

 The issuance of such a charter creates tremendous uncertainty and risks pertaining 

to access to critical government resources, including the payments system and the 

federal safety net; and 

 The potentially preemptive effect of the charter nullifies the states’ ability to 

protect customers. 

See Letter from CSBS to Comptroller Curry dated January 13, 2017 (attached hereto as Exhibit 

D). 
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66. On March 10, 2017, members of the U.S. House of Representatives Committee on 

Financial Services sent a letter to Comptroller Curry likewise expressing concern regarding a 

rushed decision, urging the Comptroller not to take further action, and vowing to examine any 

further action taken by the OCC and, if appropriate, act to overturn that action. 

The OCC’s Implementation of the Nonbank Charter Program 

67. Notwithstanding these numerous and significant concerns and the questions raised 

about its statutory authority, the OCC continued to move forward with the implementation of its 

Nonbank Charter Decision.  On March 15, 2017, the OCC published a “draft” supplement to the 

Comptroller’s Licensing Manual, entitled “Evaluating Charter Applications From Financial 

Technology Companies,” (“Manual Supplement”) (available at 

https://www.occ.treas.gov/publications/publications-by-type/licensing-manuals/file-pub-lm-

fintech-licensing-manual-supplement.pdf ) (attached hereto as Exhibit E). 

68. The Manual Supplement makes explicit that the new nonbank charter is intended 

for companies that do not take deposits.  Specifically, the Manual Supplement states that the 

charter will be available to a company that “engages in a limited range of banking activities, 

including one of the core banking functions described at 12 CFR 5.20(e)(1), but does not take 

deposits within the meaning of the Federal Deposit Insurance Act (FDIA) and therefore is not 

insured by the Federal Deposit Insurance Corporation (FDIC).”  Manual Supplement p. 2 

(emphasis added). 

69. As in the prior white paper and other public pronouncements by the OCC, the 

agency reiterated its reliance upon its own regulation (12 C.F.R. § 5.20(e)(1)) as authority for its 

ability to charter companies that do not take deposits, so long as they either pay checks or lend 

money.  Id. p. 5. 
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70. Indeed, the Manual Supplement reflects the potentially startling breadth of the 

nonbank charter, noting that “[i]n some cases, the activities proposed for an SPNB may include 

activities that have not previously been determined to be part of, or incidental to, the business of 

banking or to fall within an established core banking function.  If so, the company should discuss 

in prefiling meetings with the OCC the permissibility of the activities and their status as core 

banking activities.”  Id. p. 5.  

71. The Manual Supplement provides information regarding application procedures, 

general chartering standards, and the requirements of the nonbank company’s business plan.  It 

specifically invites interested applicants to initiate the application process by making an initial 

inquiry to the OCC’s Office of Innovation to schedule a meeting.  Id. p. 3.   

72. Separately on March 15, 2017, the OCC published a “Summary of Comments and 

Explanatory Statement,” apparently in an attempt to respond to the significant volume of 

concerns expressed in response to its December 2016 white paper.  See “OCC Summary of 

Comments and Explanatory Statement: Special Purpose National Bank Charters for Financial 

Technology Companies” dated March 2017 (available at https://www.occ.treas.gov/topics/bank-

operations/innovation/summary-explanatory-statement-fintech-charters.pdf ) (attached hereto as 

Exhibit F). 

73. This “Summary of Comments and Explanatory Statement” fell far short of 

addressing the numerous criticisms of the Nonbank Charter Decision.  In particular, the OCC’s 

response to questions about its chartering authority is limited to two short paragraphs that, once 

again, rely solely upon the OCC’s own regulation (12 C.F.R. § 5.20(e)(1)) in support of its 

ability to issue national bank charters to non-depository companies.  See Summary of Comments 

and Explanatory Statement at pp. 14-15. 
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74. The OCC invited feedback on its Manual Supplement.  As with its prior white 

paper, the Manual Supplement drew sharp criticism and elicited significant concerns.  Many 

commenters, recognizing that the OCC had not adequately addressed the concerns previously 

raised in response to the OCC white paper, re-submitted their prior letters.   

75. Similarly, CSBS reiterated its previously articulated concerns in response to the 

Manual Supplement, as well as a number of new concerns.  Among other things, CSBS criticized 

the ad hoc regulatory treatment of charter holders which, contrary to the OCC’s contentions, 

would not be subject to most federal banking laws, which cover only insured banks.  CSBS also 

emphasized the unfair advantages to the nonbank charter holders, as compared to traditional, full 

service banks; the threatened erosion of the separation of banking and commerce; and the 

potential for significant consumer harm.   See Letter from CSBS to Comptroller Curry dated 

April 13, 2017 (attached hereto as Exhibit G).   

76. To date, the OCC has not responded to the concerns articulated by CSBS and 

other commenters in response to the Manual Supplement. 

The OCC Lacks Statutory Authority to Charter Non-Depository Fintech Companies 

77. The OCC’s Nonbank Charter Decision exceeds the OCC’s authority under the 

NBA.  Congress has never conferred upon the OCC the broad power to redefine the business of 

banking to exclude deposit taking, so as to enable the OCC to create new categories of charters 

for companies that do not engage in the business of banking.  In fact, each time the OCC has 

attempted to issue such charters, the federal courts have struck down its efforts.  

78. As previously noted, it is only upon specific authorization by Congress that the 

OCC has been allowed to issue special-purpose bank charters to institutions that do not, under 

existing law, engage in the business of banking.   
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79. Applying fundamental principles of statutory construction, including expressio 

unius est exclusio alterius (the expression of one thing is the exclusion of the other), the 

existence of these specific grants of Congressional authority necessarily demonstrates that the 

OCC does not have any authority to charter special-purpose national banks other than those 

expressly authorized by statute.  These specific statutory grants of special-purpose chartering 

authority would never have been necessary if the OCC possessed general authority to issue 

special-purpose charters.  In addition, to adopt a broad view of the OCC’s chartering authority 

would render the specific grants of statutory chartering authority for bankers’ banks, credit card 

banks, and trust banks redundant and mere surplusage, contrary to established canons of 

statutory construction. 

80. Past unsuccessful efforts in 2011 and 2012 to introduce legislation that would 

expand the OCC’s chartering authority to include non-depository entities (the FFSCC Charter 

Act and Consumer Credit Access, Innovation and Modernization Act) are further evidence of 

Congress’s recognition that such broad authority does not currently exist.  

81. In asserting that it has the power to issue nonbank charters, the OCC relies solely 

upon one of its own regulations, 12 C.F.R. § 5.20(e)(1), which states that the OCC may charter a 

special-purpose bank that engages in any activity within the business of banking, provided that it 

conducts “one of the following three core banking functions: Receiving deposits; paying checks; 

or lending money” (emphasis added).  But an agency regulation cannot itself expand the nature 

or scope of agency authority—only Congress can do that. 

82. Because Section 5.20(e)(1)—never before used by the OCC to support a 

chartering decision—would allow a bank charter to be issued to an organization that does not 

take deposits and is not engaged in the business of banking, it is patently inconsistent with the 
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NBA, BHCA, FDIA and FRA, as well as established court precedent.   Indeed, the OCC has 

crafted Section 5.20(e)(1) so expansively that the agency could create an immeasurable variety 

of special-purpose nonbank charters under the purported reach of the regulation.  There is no 

Congressional authority for this far-reaching power, and Section 5.20(e)(1) cannot serve as a 

valid basis for the OCC’s Nonbank Charter Decision. 

The OCC’s Improper Rulemaking 

83. Despite the substantive nature of the Nonbank Charter Decision, which 

fundamentally alters national bank regulatory policy by unilaterally creating a completely new 

and different type of special-purpose national bank charter, thereby triggering a wide range of 

important public policy considerations, the OCC did not follow the required notice and comment 

procedures for agency rulemaking or conduct a meaningful cost-benefit analysis.  Instead, the 

OCC relied solely upon its white paper and Manual Supplement and invitations for informal 

feedback.   

84. Nor has the OCC adopted comprehensive regulations related to this nonbank 

charter program.  Rather, the OCC has stated that approval criteria, supervisory requirements, 

acceptable activities of the charter holder, and applicable federal banking laws will be 

determined on a case-by-case basis and embodied in individualized operating agreements that 

will be confidential and shielded from any public scrutiny. 

85. Based on the way that the OCC has designed its nonbank fintech charter, most 

federal banking laws and protections will be inapplicable to charter holders because most such 

laws cover only “insured depository institutions,” which holders of these charters will not be.  

Thus, unlike other special-purpose banks created by federal statute, the laws governing the 

activities of these nonbank charter holders will not be articulated in any federal statute, nor will 
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the rules governing the activities of such charters be reflected in any OCC or other federal 

banking agency regulations. 

86. It is improper and unlawful for the OCC to handle this matter of fundamental 

importance to the U.S. banking and financial systems outside the agency rulemaking process 

established by the APA.  The OCC has opted instead to approve nonbank charters pursuant to 

broadly worded policy statements that are subject to change at the whim of the agency and 

modification based on the type of business seeking a charter.  The OCC likewise will incorporate 

otherwise inapplicable federal banking laws and protections on a confidential, non-transparent, 

case-by-case basis. 

87. The process the OCC has pursued is no substitute for, and in fact violates, the 

notice and comment procedures required by the APA. 

The OCC’s Arbitrary and Capricious Rulemaking 

88. The OCC’s Nonbank Charter Decision also is arbitrary, capricious, and an abuse 

of discretion because it has failed to consider the many significant implications of creating a 

nonbank chartering program, nor has it offered a reasoned explanation for its actions. 

89. Among other things, the OCC has wholly failed to respond adequately to the 

many relevant and significant public comments received in response to its informal request for 

“feedback” regarding its December 2016 white paper.  This includes the many significant policy 

considerations that weigh strongly against the creation of this new special charter. 

90. As articulated in CSBS’s letters in response to the white paper and Manual 

Supplement, as well in the public feedback of many others, the Nonbank Charter Decision 

triggers concerns that:  
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 Many significant federal banking laws would not apply to these special-purpose 

charter holders; 

 The use of individualized, ad hoc, private agreements between the OCC and 

charter holders creates an uneven playing field among regulated entities; 

 The lack of transparency regarding specific regulatory requirements nullifies any 

promise of a level playing field among regulated banks; 

 The uncertain scope of the incidental powers conferred through the special-

purpose charter raises significant safety and soundness concerns;  

 The OCC has not explained how special-purpose charter holders will comply with 

the requirement that national banks become members of the Federal Reserve 

System, how they will be regulated by the Federal Reserve, and whether they will 

have access to the federal safety net and critical public resources; 

 The nonbank charter is structured to evade the coverage of the BHCA and will 

enable the commingling of banking and commerce; 

 Nonbank charter holders likely will be exempt from the enforcement authority of 

the Securities and Exchange Commission, and the OCC itself lacks the authority 

to enforce the federal securities laws with respect to non-depository institutions; 

 Special-purpose charter holders will not be subject to federal consumer protection 

laws to the same extent as full-service banks; and 

 The special-purpose charter undermines and potentially preempts existing state 

regulation of financial services providers; charter holders may be entitled to 

preemption of some state laws, to the detriment of consumers. 
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91. The OCC has failed to acknowledge, much less analyze and address, most of these 

myriad concerns.   

Harm to CSBS’s Member Regulators and the OCC’s Attempt at Unauthorized Preemption 

92. The Nonbank Charter Decision triggers significant risks to traditional areas of 

state concern, many of which are outlined above. 

93. The states have a vital interest in upholding the integrity and stability of the U.S. 

dual banking system and bank regulation.  The Nonbank Charter Decision threatens to disrupt 

this system.   

94. Specifically, the OCC’s actions impede the states’ ability to continue their existing 

regulation of financial services companies within their borders and to enforce state laws designed 

to protect the consuming public and ensure the safety and soundness of nondepository companies.  

This also creates difficulties for the states in detecting unlicensed activity within their borders.  

Similarly, companies facing or at risk of state enforcement actions could escape state 

enforcement authority by obtaining a national charter. 

95. Indeed, one reason that nonbank companies may seek a special purpose national 

charter from the OCC would be to avoid compliance with existing state laws.   

96. For the same reasons, the Nonbank Charter Decision creates conflicts with state 

law and threatens to preempt state sovereign interests by purportedly empowering nonbank 

charter holders to disregard state laws of vital importance to the states and their economies, 

communities, and citizens, including requirements for obtaining state licenses, submitting to state 

administrative supervision and enforcement, and complying with state usury laws. 
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97. Under the Supremacy Clause and Tenth Amendment of the U.S. Constitution, 

such an invasion of state sovereign interests is permitted only if it is the clear and manifest 

purpose of Congress to supplant state law. 

98. Here, as noted above, Congress has not authorized the OCC to issue national bank 

charters to nonbank entities that do not engage in deposit taking.  Absent a clear expression of 

Congressional authority and intent to preempt state law, the states retain the power to regulate 

and supervise non-depository companies, and the Nonbank Charter Decision represents an 

unlawful and unconstitutional assertion of preemptive authority by the OCC. 

CLAIMS FOR RELIEF 
 

COUNT I  
 

The OCC’s Nonbank Charter Decision Exceeds its Statutory Authority 
 

99. CSBS incorporates by reference the allegations of the preceding paragraphs. 

100. The NBA allows the OCC only to charter entities to (1) carry on the “business of 

banking,” which requires, at a minimum, receiving deposits, or (2) carry on a special purpose 

expressly authorized by Congress. 

101. As a result, the OCC lacks the authority to charter non-depository entities without 

the express authorization of Congress.  The OCC’s own regulations (specifically, 12 C.F.R. 

5.20(e)(1)) are insufficient to expand the scope of the OCC’s chartering authority beyond that 

delegated to the OCC by statute. 

102. Plaintiff is entitled to relief pursuant to 5 U.S.C. §§ 702 and 706(2)(A) and (C).  

The OCC’s Nonbank Charter Decision exceeds the OCC’s statutory authority, and this Court 

should declare the Nonbank Charter Decision unlawful and set it aside, as well as enjoin the 
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OCC from taking further action toward the creation or issuance of any of these nonbank special-

purpose charters.  

COUNT II 
 

The OCC’s Promulgation of 12 C.F.R. § 5.20(e)(1) Exceeds its Statutory Authority 

103. CSBS incorporates by reference the allegations of the preceding paragraphs. 

104. As previously noted, the NBA allows the OCC only to charter entities (1) to carry 

on the “business of banking,” which requires, at a minimum, engaging in receiving deposits, or 

(2) to carry on a special purpose expressly authorized by Congress. 

105. In promulgating 12 C.F.R. § 5.20(e)(1), the OCC endeavored to unilaterally 

extend its authority to charter entities that do not carry on the “business of banking,” such as 

non-depository entities, without the requisite Congressional authorization.  The OCC cannot 

through the promulgation of regulations expand the scope of its own chartering authority beyond 

that delegated to the OCC by statute. 

106. Plaintiff is entitled to relief pursuant to 5 U.S.C. §§ 702 and 706(2)(A) and (C).  

Because Section 5.20(e)(1) improperly exceeds the OCC’s statutory authority, this Court should 

declare that regulation unlawful and set it aside, as well as enjoin the OCC from taking further 

action toward the creation or issuance of any charter pursuant to this invalid regulation. 

COUNT III 
 

Failure to Follow Rulemaking Procedures Required by Law 
 

107. CSBS incorporates by reference the allegations of the preceding paragraphs. 

108. The OCC’s Nonbank Charter Decision is a “rule” of general application that 

creates new rights, privileges, and duties within the meaning of 5 U.S.C. §§ 551(4) and 553. 
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109. The OCC did not comply with the requirements of the APA in promulgating this 

rule.  5 U.S.C. §§ 551(5), 553. 

110. Plaintiff is entitled to relief pursuant to 5 U.S.C. §§ 702 and 706(2)(D).  Because 

OCC’s Nonbank Charter Decision was reached without observance of the procedure required by 

law, this Court must declare the Nonbank Charter Decision unlawful and set it aside. 

COUNT IV 
 

Arbitrary and Capricious Action 

111. CSBS incorporates by reference the allegations of the preceding paragraphs. 

112. In making the Nonbank Charter Decision, the OCC not only acted beyond its 

statutory authority but also failed to consider the effect of its actions on the states’ authority to 

regulate traditional areas of state concern.  The OCC likewise failed to consider the many 

significant concerns arising from the Nonbank Charter Decision, or to conduct an adequate cost-

benefit analysis, and it did not offer a reasoned explanation for its decision. 

113. Under the APA, an agency cannot act in a manner that is arbitrary or capricious 

and is required to engage in “reasoned decision making” when adopting new rules.  5 U.S.C. § 

706(2)(A). 

114. The OCC’s Nonbank Charter Decision is “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A), and this Court must 

declare the Nonbank Charter Decision unlawful and set it aside. 

COUNT V 
 

Preemption—Article VI, clause 2 (Supremacy Clause) and the Tenth Amendment of the 
U.S. Constitution 

 
115. CSBS incorporates by reference the allegations of the preceding paragraphs. 
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116. Pursuant to the Tenth Amendment of the U.S. Constitution, the states retain the 

powers not delegated to the federal government—which include the police powers necessary to 

regulate financial services and protect consumers and the public interest from unsound and 

abusive financial practices.  Among other things, the states possess the power to regulate 

nonbank companies, like those that are eligible for the OCC’s new nonbank charter. 

117. The OCC’s nonbank charter program creates conflicts with state laws to the extent 

it purports to enable nonbank charter holders to disregard state laws previously applicable to 

them. 

118. Under the Supremacy Clause of the U.S. Constitution, federal law represents the 

supreme law of the land when it conflicts with state law, but only to the extent that Congress has 

clearly and manifestly manifested its intent to preempt state law.  

119. Because Congress did not intend to extend the OCC’s national bank chartering 

authority to include the non-depository entities described in the OCC’s Nonbank Charter 

Decision, Congress has not clearly and manifestly expressed an intent that the OCC’s new 

nonbank charter program should preempt state law.   

120. Indeed, there is nothing in the NBA authorizing the OCC to create a charter for 

these nonbank entities, much less clearly and manifestly reflecting Congressional intent that the 

charter preempt state laws. 

121. For this reason, Plaintiff is entitled to relief pursuant to 28 U.S.C. § 2201, 2202 

and 5 U.S.C. §§ 702, 706(2)(A) and (B), and this Court should declare the Nonbank Charter 

Decision unlawful and unconstitutional.  

PRAYER FOR RELIEF 
 

 WHEREFORE, Plaintiff CSBS prays for a judgment and order: 
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1. Declaring that the Office of Comptroller of the Currency lacks statutory authority 

under the National Bank Act to create and issue special-purpose national bank charters to fintech 

and other nonbank companies that do not carry on the “business of banking,” which includes, at 

a minimum, receiving deposits; 

2. Declaring that the Office of Comptroller of the Currency lacked statutory 

authority under the National Bank Act to promulgate 12 C.F.R. § 5.20(e)(1); 

3. Declaring that the OCC’s Nonbank Charter Decision was improperly reached 

without following proper notice and comment procedures required by the Administrative 

Procedure Act;  

4. Declaring that the OCC’s Nonbank Charter Decision was arbitrary, capricious, an 

abuse of discretion or otherwise not in accordance with law; 

5. Declaring that the Nonbank Charter Decision is an unconstitutional attempt to 

preempt otherwise applicable state law, in violation of the Supremacy Clause and Tenth 

Amendment to the U.S. Constitution; 

6. Declaring the Nonbank Charter Decision unlawful and setting it aside;  

7. Declaring the OCC’s promulgation of 12 C.F.R. § 5.20(e)(1) unlawful and setting 

that regulation aside;  

8. Awarding injunctive relief prohibiting the OCC from pursuing and further 

implementing the Nonbank Charter Decision or creating or issuing any nonbank charter pursuant 

to 12 C.F.R. § 5.20(e)(1);  

9. Awarding Plaintiff its reasonable costs, including attorneys’ fees, incurred in 

bringing this action; and 

10. Awarding any such other relief as the Court deems just and equitable. 
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Date:  April 26, 2017 Respectfully submitted, 
 
 /s/ Jennifer Ancona Semko    
 Jennifer Ancona Semko (Bar No. 481119) 
 John F. Kosmidis 
 Steven M. Chasin (Bar No. 495853) 
 Graham Cronogue 
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 815 Connecticut Avenue NW 
 Washington, DC 20006 
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Reporter
1985 U.S. Dist. LEXIS 22529 *; Fed. Banking L. Rep. (CCH) P86,178

INDEPENDENT BANKERS ASSOCIATION OF 
AMERICA, a corporation; COMMUNITY BANKERS OF 
FLORIDA, INC., a corporation; FLORIDA BANKERS 
ASSOCIATION, a corporation; and BARNETT BANK 
OF JACKSONVILLE, N.A., a national banking 
association, and BARNETT BANK OF MARTIN 
COUNTY, N.A., a national association, Plaintiffs, v. C. 
T. CONOVER, in his official capacity as the Comptroller 
of the Currency, of the United States, Defendant

Core Terms

banks, nonbank, charters, national bank, banking 
business, commercial loan, demand deposit, powers, 
issues, bank holding company, applications, preliminary 
injunction, trust company, preliminary approval, loans, 
Bankers, holding company, injunction, regulation, 
issuance, district court, final approval, irreparable injury, 
commercial bank, activities, organizations, acquisition, 
plaintiffs', accepting, associations

Case Summary

Procedural Posture

Defendant government brought a motion to dismiss 
plaintiff bankers' complaint challenging the 
government's issuance of charters under the National 
Bank Act (Act), 12 U.S.C.S. § 27, to ineligible nonbank 
banks. The bankers brought a motion for a preliminary 
injunction.

Overview
The bankers sought declaratory and injunctive relief in 
an action against the government that challenged its 
issuance of national bank charters to nonbanks. The 
government brought a motion to dismiss and the 

bankers brought a motion for a preliminary injunction. 
The court denied the government's motion and issued a 
preliminary injunction restraining the issuance of 
charters. The court found that it had jurisdiction because 
the issue of the government's authority to issue charters 
was not restricted to the Federal Reserve Board. The 
court construed the meaning of the term business of 
banking to mean the taking demand deposits and 
making business loans, and determined that an 
institution that was legally unable to engage in both 
activities could not engage in the business of banking 
under the Act. The bankers had a likelihood of success 
on the merits because the government admitted that it 
had issued charters to ineligible institutions, the bankers 
would be irreparable harmed because the government's 
claim of immunity precluded money damages, it was 
difficult to quantify competitive damages, and the 
bankers' hardships were greater than the government's 
or nonbank banks' hardships.

Outcome
The court denied the government's motion to dismiss 
and granted the bankers' motion for a temporary 
injunction restraining the government from issuing 
charters to nonbank banks. The court denied the 
bankers' request to enjoin the government from giving 
preliminary approvals to applications of nonbank banks.

LexisNexis® Headnotes

Antitrust & Trade Law > Regulated 
Industries > Financial Institutions > General 
Overview

Banking Law > ... > Banking & Finance > Federal 
Acts > Bank Holding Company Act
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Activities > Securities > Nonbank Banks

Banking Law > Types of Banks & Financial 
Institutions > Bank Holding Companies > General 
Overview

Banking Law > ... > Banking & Finance > Federal 
Acts > National Bank Act

Banking Law > Types of Banks & Financial 
Institutions > National Banks > General Overview

HN1[ ]  Regulated Industries, Financial Institutions
Section 2(c) of the Bank Holding Company Act as 
amended in 1970, defines the term "bank" for purposes 
of that act as any institution which (1) accepts deposits 
that the depositor has a legal right to withdraw on 
demand, and (2) engages in the business of making 
commercial loans. Entities that have given up one of 
these powers are referred to as "nonbank banks."

Banking Law > Bank 
Activities > Securities > Nonbank Banks

HN2[ ]  Securities, Nonbank Banks
If it appears from the examination and from other 
relevant facts that an association is lawfully entitled to 
commence the business of banking, the Comptroller 
gives the association a certificate that such association 
has complied with all the provisions required to be 
complied with before commencing the business of 
banking, and that such association is authorized to 
commence such business.  12 U.S.C.S. § 27. This 
certificate is referred to as a charter. The Comptroller 
may withhold from an association his certificate 
authorizing the commencement of business, whenever 
he has reason to suppose that the shareholders have 
formed the same for any other than the legitimate 
objects contemplated by this chapter.

Banking Law > Types of Banks & Financial 
Institutions > Bank Holding Companies > Formation

Banking Law > Bank Activities > General Overview

Banking Law > Bank 
Activities > Securities > Nonbank Banks

Banking Law > Types of Banks & Financial 
Institutions > Bank Holding Companies > General 

Overview

Banking Law > ... > Business & Corporate 
Compliance > Banking & Finance > Bank Holding 
Companies Regulation

HN3[ ]  Bank Holding Companies, Formation
Issues relating to the acquisition of a new bank by a 
bank holding company are the "exclusive function" of 
the Federal Reserve Board, over which the Comptroller 
lacks a veto.

Antitrust & Trade Law > Regulated 
Industries > Financial Institutions > General 
Overview

Banking Law > ... > Banking & Finance > Federal 
Acts > Bank Holding Company Act

Banking Law > Bank 
Activities > Securities > Nonbank Banks

Banking Law > Types of Banks & Financial 
Institutions > Bank Holding Companies > General 
Overview

Banking Law > ... > Business & Corporate 
Compliance > Banking & Finance > Bank Holding 
Companies Regulation

Banking Law > Federal Acts > General Overview

HN4[ ]  Regulated Industries, Financial Institutions
Where a bank holding company seeks to open a new 
bank pursuant to a plan of organization the propriety of 
which must, under the Bank Holding Company Act, be 
determined by the Federal Reserve Board (Board), the 
statutory review procedure set out in the Bank Holding 
Company Act must be utilized by those dissatisfied with 
the Board's ruling despite the fact that the Comptroller's 
certificate is a necessary prerequisite to the opening of 
the bank.

Civil 
Procedure > Remedies > Injunctions > Preliminary 
& Temporary Injunctions

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > General Overview

1985 U.S. Dist. LEXIS 22529, *22529
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Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Public Interest

HN5[ ]  Injunctions, Preliminary & Temporary 
Injunctions
In order to prevail on a motion for a preliminary 
injunction, plaintiffs must carry the burden of persuading 
the court on each of four factors. A court must find that: 
(1) a substantial likelihood exists that plaintiff will prevail 
on the merits; (2) plaintiff will suffer irreparable injury if 
the injunction is not issued; (3) the threatened injury to 
plaintiff will outweigh the harm the defendant will suffer if 
an injunction is issued, and (4) issuing a preliminary 
injunction will not disserve the public interest.

Banking Law > ... > Banking & Finance > Federal 
Acts > Bank Holding Company Act

Governments > Legislation > Interpretation

Banking Law > Bank 
Activities > Securities > Nonbank Banks

HN6[ ]  Federal Acts, Bank Holding Company Act
To determine the meaning of the term "business of 
banking" and whether a national bank must be able to 
accept demand deposits and make commercial loans, a 
court must look to the historical understanding in law 
and custom.

Banking Law > Types of Banks & Financial 
Institutions > National Banks > General Overview

Business & Corporate Compliance > ... > Negotiable 
Instruments > Types of Negotiable 
Instruments > Bills of Exchange

Banking Law > ... > Banking & Finance > Federal 
Acts > National Bank Act

HN7[ ]  Types of Banks & Financial Institutions, 
National Banks
The business of banking consists in the issue of notes 
payable on demand, intended to circulate as money 
where the banks are banks of issue; in receiving 
deposits payable on demand; in discounting commercial 
paper; making loans of money on collateral security; 
buying and selling bills of exchange; negotiating loans, 
and dealing in negotiable securities issued by the 
government, state and national, and municipal and other 

corporations. These are the operations in which the 
capital invested in national banks is employed, and it is 
the nature of that employment which constitutes it, in the 
eye of the National Bank Act, "moneyed capital."

Banking Law > ... > Banking & Finance > Federal 
Acts > Bank Holding Company Act

Governments > Legislation > Interpretation

Banking Law > Types of Banks & Financial 
Institutions > Bank Holding Companies > General 
Overview

HN8[ ]  Federal Acts, Bank Holding Company Act
Courts should favor statutory construction which 
enables statutes to complement one another. Where 
possible, statutes dealing with the same general subject 
and the same general purpose should be construed 
together to give effect to a joint regulatory scheme.

Banking Law > Bank Activities > General Overview

Commercial Law (UCC) > Bank Deposits & 
Collections (Article 4) > Definitions & General 
Provisions > Types of Banks

Banking Law > ... > Banking & Finance > Federal 
Acts > National Bank Act

Banking Law > Types of Banks & Financial 
Institutions > National Banks > General Overview

HN9[ ]  Banking Law, Bank Activities
The essential elements of the term "business of 
banking" are the acceptance of demand deposits and 
the making of commercial loans, and a financial 
institution that is legally unable to engage in both 
activities cannot engage in the "business of banking" 
within the meaning of the National Bank Act.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > General Overview

HN10[ ]  Injunctions, Grounds for Injunctions
If a plaintiff has an adequate remedy at law, injunctive 
relief will be denied.
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Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > General Overview

Governments > State & Territorial 
Governments > Claims By & Against

Civil Procedure > Remedies > Damages > Monetary 
Damages

Civil 
Procedure > Remedies > Injunctions > Preliminary 
& Temporary Injunctions

HN11[ ]  Injunctions, Grounds for Injunctions
A claim of sovereign immunity which prevents recovery 
of monetary damages requires issuance of a preliminary 
injunction. Thus, where a defendant has sovereign 
immunity, monetary loss constitutes irreparable injury. 
Irreparable injury is also present when there is an 
impossibility of ascertaining with any accuracy the 
extent of the loss alleged to result from the activity 
sought to be enjoined.

Opinion by:  [*1]  MELTON 

Opinion

MEMORANDUM OPINION AND ORDER ON 
DEFENDANT'S MOTION TO DISMISS AND ON 
PLAINTIFFS' MOTION FOR PRELIMINARY 
INJUNCTION

HOWELL W. MELTON, UNITED STATES DISTRICT 
JUDGE

Plaintiffs, Independent Bankers Association of America, 
Florida Bankers Association, Community Bankers of 
Florida, Barnett Bank of Jacksonville, N.A. and Barnett 
Bank of Martin County, N.A., have brought this action 
for declaratory and injunctive relief against defendant, 
C. Todd Conover, as Comptroller of the Currency of the 
United States. The action challenges the Comptroller's 
issuance of national bank charters for so-called 
"nonbank" banks on the ground that nonbank banks are 
not eligible for national bank charters. The case is now 
before the court on defendant's motion to dismiss and 
plaintiffs' motion for a preliminary injunction. Having 
considered the memoranda submitted by the parties 
and heard oral argument, the court denies the motion to 
dismiss and grants plaintiffs' motion for a preliminary 
injunction enjoining defendant from issuing charters to 

nonbank banks. Plaintiffs' motion is denied to the extent 
it seeks an injunction preventing the Comptroller from 
giving preliminary approvals of nonbank  [*2]   bank 
applications.

I

Background

The issue in this case is whether the Comptroller has 
power to issue national bank charters to associations 
that cannot either accept demand deposits or make 
commercial loans. Plaintiffs contend that associations 
that lack the power to engage in both of these activities 
cannot be in the business of banking within the meaning 
of the National Bank Act, 12 U.S.C. § 21 et seq. ("NBA") 
Although the issue in this case involves only the NBA, 
the motivation for creating entities that do not have both 
powers grows out of the Bank Holding Company Act, 12 
U.S.C. §§ 1841-49 ("BHCA"). HN1[ ] Section 2(c) of 
the BHCA as amended in 1970, defines the term "bank" 
for purposes of that act as "any institution . . . which (1) 
accepts deposits that the depositor has a legal right to 
withdraw on demand, and (2) engages in the business 
of making commercial loans." This definition creates 
what seems, at least superficially. to be an unintended 
loop-hole that enables bank-type organizations to 
structure themselves so that they can escape regulation 
under the BHCA. If such an organization gives up its 
power either to accept demand deposits or make 
commercial loans but retains all  [*3]   of its other 
powers, it is arguably not a "bank" within the meaning of 
the BHCA 1. In current parlance, entities that have given 
up one of these powers are referred to as "nonbank 
banks". If a nonbank bank is not a "bank" within the 
meaning of BHCA. it may be owned by a company that 
is not a "bank holding company" under the act. and its 
parent company is not subject (because of its ownership 
of the nonbank bank) to the provisions of the BHCA, 
including those which prevent nonbanking businesses 
from owning banks. Moreover, if a nonbank bank is not 
a bank under the BHCA, the 'Douglas Amendment 
(Section 3(d) of the BHCA, 12 U.S.C. § 1842(d)) which 
restricts interstate acquisition of banks by bank holding 
companies, does not apply. Therefore. bank holding 
companies that desire to expand across state lines can 
use nonbank banks as a vehicle to do so. The possibility 
of avoiding regulation under the BHCA has created an 

1  The issue of whether such an entity is a "bank" within the 
meaning of BHCA is the principal issue to be decided in a 
case now pending in the United States Court of Appeals for 
the Eleventh Circuit. See infra at 6.
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incentive to organize nonbank banks. While use of state 
chartered nonbank banks may make it possible for 
companies that own them to avoid regulation under the 
BHCA, most states, like Florida, refuse to charter 
nonbank banks. Thus, persons wishing to organize 
nonbank banks  [*4]   have to seek national bank 
charters.

Nonbank banks first began to appear in 1980. The first 
nonbank bank that came to the Comptroller's attention 
was Fidelity National Bank of Concord, California. 
Fidelity had a full national bank charter and had been 
engaged, among other things, in making commercial 
loans and accepting demand deposits. In 1980, Gulf & 
Western Industries proposed to acquire Fidelity. In order 
to avoid regulation under the BHCA, which would have 
made the acquisition unlawful, Gulf & Western proposed 
to divest Fidelity of its commercial loan portfolio and 
terminate its commercial loan activities. Under the 
Change in Bank Control Act, 12 U.S.C. § 1817(j), Gulf & 
Western was required to notify the Comptroller of the 
proposed acquisition. Because Gulf & Western did not 
want to strip Fidelity of its status as a fully chartered 
national bank, the Comptroller was forced to decide 
whether to actively disapprove the change in control or 
to permit it to [*5]  go forward. On August 12, 1980, the 
Comptroller issued a notice of intent not to disapprove 
the acquisition.

Thereafter, the Comptroller allowed other nonbank 
banks to be acquired by organizations that were not 
bank holding companies. He also granted new national 
bank charters to nonbank banks that were going to be 
owned or acquired by nonbanking organizations, i.e., 
organizations that were not bank holding companies.

On August 10, 1983, the Comptroller was presented 
with an application filed by U.S. Trust Company of 
Florida, N.A., an existing national association formed 
under Section 27(a) of the National Bank Act ("NBA"), 
12 U.S.C. § 27, the powers of which had been limited to 
those of a trust company. U.S. Trust Company of 
Florida proposed that its authority be expanded to give it 
all of the powers of a national bank except the power to 
make commercial loans. The Comptroller approved the 
application, but because U.S. Trust Company of Florida 
was owned by U.S. Trust Corporation, a bank holding 
company, the 'approval was made subject to approval 
by the Federal Reserve Board. The Federal Reserve 
Board reluctantly approved the application on March 23, 
1984.  70 Fed. Res. Bull. 371 [*6]  (1984). On the same 
day, the Comptroller issued a national bank charter to 
the U.S. Trust Company of Florida, N.A. The charter 

contained a condition prohibiting U.S. Trust Company of 
Florida from making commercial loans. The Florida 
Bankers Association, one of the plaintiffs in this case, 
has petitioned for review of the Board's order. Florida 
Bankers Ass'n v. Board of Governors, Case No. 84-
3270, appeal docketed, (11th Cir. April 23, 1983).

The Federal Reserve Board's U.S. Trust decision gave 
rise to many applications for new national bank charters 
for nonbank banks. Because of the number of 
applications and the interest expressed in this 
phenomenon by Congress, the Comptroller voluntarily 
imposed moratoria lasting a total of 18 months on 
processing the applications. The first moratorium was 
announced on April 5, 1983. It remained in effect until 
January 1, 1984. The Comptroller publicly stated that 
the purpose of the moratorium was to give Congress 
time to consider new legislation dealing with nonbank 
banks. In a letter dated April 5, 1983, to Representative 
St. Germain, Chairman of the House Committee on 
Banking, the Comptroller wrote:

I want to reaffirm that all nonbank [*7]  bank charters 
issued to date by this Office have been in full 
compliance with all applicable laws. I believe they also 
represent good public policy. However, I recognize that 
important, broad policy issues are raised by these 
charters, as well as other marketplace innovations, that 
the Congress may wish to debate. I look forward to 
working with Congress during this moratorium to 
examine the full range of changes in the financial 
services industry, including changes in the savings and 
loan industry, changes in state laws that affect 
geographic and product restrictions for state chartered 
banks, and technological developments that make new 
financial products and delivery systems possible. I hope 
that this examination will result in legislation to establish 
a framework for broad financial services deregulations.

The moratorium was twice extended and continued 
through March, 1984. Then, after taking preliminary and 
final action on a number of pending nonbank bank 
applications, the Comptroller voluntarily imposed 
another moratorium, this time on processing 
applications accepted for filing after March 31, 1984. 
The last moratorium remained in effect until October 15, 
1984, shortly after [*8]  the 98th Congress adjourned 
without enacting any banking legislation.

On October 15, 1984, the Comptroller announced the 
end of the moratorium. He pointed out that as of 
October 10, 1984, he had 329 pending nonbank bank 
applications, all but one of which involved nonbank 
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banks that were to be acquired by bank holding 
companies and therefore required prior approval from 
the Federal Reserve Board.

II

Nature of This Action

Plaintiffs filed this suit on December 14, 1984. They 
challenge the authority of the Comptroller to grant 
national bank charters to nonbank banks. In their 
complaint, plaintiffs specifically refer to the Comptroller's 
grant of preliminary approval for ten nonbank banks on 
May 9, 1984, and his preliminary approval of 29 more 
nonbank banks on November 1, 1984.

Plaintiffs allege they will suffer economic injury if 
national charters are issued to the 39 nonbank banks 
named in the complaint and to other unnamed nonbank 
banks that may be approved later. Complaint, at paras. 
18-20. Of the 39 nonbank banks named in the 
complaint, 33 are owned or will be acquired by bank 
holding companies and will need approval from the 
Federal Reserve Board before the Comptroller can [*9]  
issue charters. Of the remaining six nonbank banks, two 
will be located in Florida. One of these will be in direct 
competition with one of the plaintiff banks. These 
nonbank banks, as well as all of the other named 
nonbank banks that are to be located in Florida, 
propose to accept demand deposits but not to make 
commercial loans.

Along with their complaint, plaintiffs filed a motion for 
preliminary injunction. A hearing on the motion was 
initially scheduled for January 3, 1985. However, in 
order to give the Comptroller adequate time to respond, 
the parties entered into an agreement, approved by the 
court, continuing the hearing until January 30, 1985. At 
the conclusion of the hearing, the Comptroller voluntarily 
agreed not to grant final approval to any pending 
applications for charters to nonbank banks through 
February 15, 1985.

III

Subject Matter Jurisdiction

The first issue the court must consider is defendants' 
contention that the court lacks subject matter 
jurisdiction. The Comptroller makes two arguments. He 
contends, first, that the jurisdictional doctrine in Whitney 
National Bank in Jefferson Parrish v. Bank of New 
Orleans and Trust Co., 379 U.S. 411 (1965), bars 
this [*10]  action; and second, that the matter is not ripe 

for judicial review. In order to aid in understanding these 
issues, the steps involved in chartering a national bank 
to be owned by a bank holding company should be 
explained.

A number of steps lead to the Comptroller's issuance of 
a charter authorizing an association to carry on "the 
business of banking" as a national bank. First, the 
association must draw up and file with the Comptroller 
articles of association specifying the object for which the 
association is formed. The association must also file an 
organization certificate that sets forth the association's 
name and proposed location and provides information 
about its capital stock and shareholders.  12 U.S.C. §§ 
21, 22. To facilitate evaluation of the application, the 
Comptroller requires considerable additional information 
on the proposed ownership, management and policies 
of the new association. Once the required papers are 
filed, the association becomes a corporate body and is 
vested with the powers of a national bank, but it cannot 
yet engage in the business of banking.

If the Comptroller finds that the papers are in order and 
that the applicant is qualified for a national [*11]  bank 
charter, he issues a preliminary approval. This approval 
is conditioned upon completion of organizational 
formalities such as payment for the association's capital 
stock, and, in the case of an association that is to be 
acquired by a bank holding company, upon approval by 
the Federal Reserve Board of the bank holding 
company's proposed acquisition of the bank.

After the Federal Reserve Board has approved and the 
association has completed its organization formalities, 
the association files a certificate notifying the 
Comptroller that all of its capital stock has been paid in 
and that it has complied with all relevant provisions of 
the National Bank Act. The Comptroller then conducts 
an examination.  12 U.S.C. § 26. As part of the 
examination he obtains a statement of facts by 
responsible representatives of the association to enable 
him to determine if the association is lawfully entitled to 
commence the business of banking. 12 U.S.C. § 26.

HN2[ ] If it appears from the examination and from 
other relevant facts that the association is lawfully 
entitled to commence the business of banking, the 
Comptroller gives the "association a certificate . . . that 
such association has complied with [*12]  all the 
provisions required to be complied with before 
commencing the business of banking, and that such 
association is authorized to commence such business." 
12 U.S.C. § 27. This certificate is commonly referred to 
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as a charter. The Comptroller "may withhold from an 
association his certificate authorizing the 
commencement of business, whenever he has reason 
to suppose that the shareholders have formed the same 
for any other than the legitimate objects contemplated 
by this chapter." 12 U.S.C. § 27.

Having briefly reviewed the process of chartering 
national banks, the court now turns to the defendant's 
argument that the court lacks subject matter jurisdiction 
under Whitney National Bank in Jefferson Parrish v. 
Bank of New Orleans and Trust Co., 379 U.S. 411 
(1965). In Whitney, the Whitney National Bank of New 
Orleans ("Whitney-New Orleans") desired to extend its 
banking business beyond the borders of Orleans Parish, 
its home parish. It could not open branches beyond the 
parish line because of a Louisiana law (made applicable 
to national banks by the McFadden Act) that restricted 
branch banking. To avoid the restrictions on branching, 
Whitney-New Orleans decided to form a [*13]  holding 
company which would in effect acquire Whitney-New 
Orleans and, in addition, organize a new national bank 
to be located in Jefferson Parish ("Whitney-Jefferson"). 
After the Comptroller and the Federal Reserve Board 
had both approved the proposed transactions, several 
competitor banks sought review of the Board's decision 
by the United States Court of Appeals for the Fifth 
Circuit. In addition, the competitors filed an action in the 
district court in Washington, D.C., seeking an injunction 
against the Comptroller on the ground that Whitney-
Jefferson was in reality an illegal branch office of 
Whitney-New Orleans.  Id. at 415-417. The district court 
granted the injunction, and the United States Court of 
Appeals for the District of Columbia affirmed. The 
Supreme Court granted certiorari to determine the 
jurisdictional issues.

The Court began its opinion by observing that the thrust 
of the complaint went "to the organization of Whitney-
Jefferson [the new national bank] by the holding 
company rather than merely the issuance of authority to 
Whitney-Jefferson to do business." It wrote:

But this would not follow simply by virtue of the issuance 
of authority for the opening [*14]  of the new bank. Such 
a situation would occur, if at all, when the Board 
approved the holding company plan including the 
organization of Whitney-Jefferson as its subsidiary. 
Thus, it is the plan of organization by the holding 
company which lies at the heart of respondents' 
argument

Id. at 418 (emphasis added). The Court held that 

"Congress intended the statutory proceedings before 
the Board to be the sole means by which questions as 
to the organization or operation of a new bank by a bank 
holding company may be tested." Id. at 419. HN3[ ] 
Issues relating to the acquisition of a new bank by a 
bank holding company were the "exclusive function" of 
the Board, over which the Comptroller lacked a veto.  Id. 
at 419-20.
The Court carefully circumscribed its holding:

As we have said, it is the ownership of Whitney-
Jefferson by the holding company that is at the heart of 
the project, not the permission to open for business 
which is acted upon routinely by the Comptroller once 
the authority to organize is given by the Board.

We do not say that under no circumstances may the 
Comptroller be restrained in equity from issuing a 
certificate to a new bank. We do hold, however,  [*15]  
that HN4[ ] where a bank holding company seeks to 
open a new bank pursuant to a plan of organization the 
propriety of which must, under the Bank Holding 
Company Act, be determined by the Board, the statutory 
review procedure set out in the Act must be utilized by 
those dissatisfied with the Board's ruling despite the fact 
that the Comptroller's certificate is a necessary 
prerequisite to the opening of the bank. Otherwise the 
commands of the Congress would be completely 
frustrated.

Id. at 423 (emphasis added).

The United States Courts of Appeals have interpreted 
Whitney in this limited manner. In American Bank of 
Tulsa v. Smith, 503 F.2d 784, 788 (10th Cir. 1974), the 
Tenth Circuit observed that the "Supreme Court noted 
that the real issue in the case was not the Comptroller's 
issuance of authority to do business but, rather, the 
creation of a new bank by the holding company." The 
District Court for the District of Columbia has made the 
same observation, noting that the "Supreme Court found 
that the plaintiffs were in reality attempting to challenge 
the Board's decision, and held that plaintiff banks' 
complaint tendered issues cognizable only by the Board 
. . . ."  [*16]  First National Bank of Homestead v. 
Watson, 363 F.Supp. 466, 471 (D. D.C. 1973) 
(emphasis added) (citation omitted). Recently, the 
Seventh Circuit construed Whitney as holding "that 
when the legality" of a bank holding company's action is 
involved, any challenge must be brought initially before 
the Board." Marshall & Ilsley Corp. v. Heimann, 652 
F.2d 685, 701 (7th Cir. 1981). In a footnote, the Seventh 
Circuit quoted from Whitney: "[P]laintiff's quarrel is in 
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actuality not merely with the opening of the bank, but 
rather with its opening as a subsidiary of [the bank 
holding company].  379 U.S. at 418." Id. at 701 n.25.

District courts have allowed a number of challenges to 
the Comptroller's actions even though the banks in 
question were to be acquired by bank holding 
companies. In Central State Bank v. Bloom, 440 
F.Supp. 782, 785 (D.C. 1977), vacated on other 
grounds, 598 F.2d 264 (D.C. Cir. 1979), the district court 
held that it had jurisdiction to rule on a due process 
challenge to the Comptroller's handling of an application 
for a national bank that was to be controlled by a bank 
holding company. The court found it did "have 
jurisdiction to review decisions [*17]  of the Comptroller 
under the National Banking Act." It noted that, if the 
"determinative issue" had been the relationship of the 
bank within the holding company structure, it would 
have lacked jurisdiction. Id. In Nehring v. First DeKalb 
Bancshares, Inc., 692 F.2d 1138, 1141 (7th Cir. 1982), 
the Seventh Circuit, in dicta, observed that the 
Comptroller, not the Board, has the authority to 
determine whether a merger agreement complies with 
the requirements of the National Bank Act, even when a 
holding company is indirectly involved. In First National 
Bank of Homestead v. Watson, 363 F.Supp. 466, 471 
(D. D.C. 1973), the district court held that Whitney did 
not bar an action against the Comptroller alleging that 
the Comptroller violated the National Environmental 
Policy Act in giving preliminary approval to a national 
bank, even when a holding company was to later control 
the bank. The district court found that NEPA imposed 
duties on both the Board and the Comptroller; 
consequently, it had jurisdiction.

Finally, in Plaza Bank of West Port, St. Louis v. Board of 
Governors of the Federal Reserve System, 575 F.2d 
1248 (8th Cir. 1978), the Eighth Circuit, in ruling on [*18]  
a challenge to the Board's approval of a holding 
company's acquisition of a state bank, found that the 
Board had no duty to pass on the validity of a state-
issued charter. Id. at 1252. The state comptroller alone 
had jurisdiction to determine the legality of the bank 
charter. The court recognized that "approval of the 
application by the Board constituted an approval of 
Applicant's acquisition of shares of Bank, not approval 
of the chartering of Bank." Id. at 1251 (quoting order of 
Board denying rehearing).

In summary, Whitney bars an action against the 
Comptroller only when the relationship of the bank to a 
holding company is the real issue to be determined. In 
this case, plaintiffs contend that the Comptroller lacks 

power to grant national bank charters to nonbank banks, 
regardless of who owns them. Thus, plaintiffs' cause of 
action goes to the issue of whether the Comptroller has 
authority to charter nonbank banks, not to the role of the 
nonbank banks as subsidiaries of holding companies. 
This issue is not one within the Board's jurisdiction. It 
can be raised only in an action against the Comptroller 
brought in district court.

Finally, some of the nonbank banks, such as [*19]  
Wilmington Trust of Florida, N.A., are not controlled by 
bank holding companies. The Comptroller is the only 
federal banking authority involved in chartering them.

The Comptroller's ripeness argument is more easily 
disposed of. The plaintiffs' allegations of imminent 
competitive injury are sufficient.  Saxon v. Georgia 
Association of Independent Insurance Agents, Inc., 399 
F.2d 1010, 1017 & n.6 (5th Cir. 1968) (collecting cases); 
see Marshall & Ilsley Corp. v. Heimann, 652 F.2d 685, 
690-98 (7th Cir. 1981); National State Bank of Elizabeth 
v. Smith, 591 F.2d 223, 228 (3d Cir. 1979); cf.  Nehring 
v. First DeKalb Bancshares, Inc., 692 F.2d 1138, 1142 
(7th Cir. 1982); Deerbrook State Bank v. Conover, 568 
F.Supp. 696, 698 (N.D. Ill. 1983). See also Sterling 
National Bank v. Camp, 431 F.2d 514, 515 (5th Cir. 
1970), cert. denied, 401 U.S. 925 (1971); Pineland State 
Bank v. Proposed First National Bank of Bricktown, 335 
F.Supp. 1376 (D. N.J. 1971).

For the foregoing reasons, the court concludes that it 
has subject matter jurisdiction to consider the issues 
raised by the complaint.

IV

The Preliminary Injunction Standard

HN5[ ] In order to prevail on their motion  [*20]   for a 
preliminary injunction, plaintiffs must carry the burden of 
persuading the court on each of four factors. In Johnson 
v. United States Department of Agriculture, 734 2d 774, 
781 (11th Cir. 1984), the United States Court of Appeals 
for the Eleventh Circuit recently restated them. The 
court must find that: (1) a substantial likelihood exists 
that plaintiff will prevail on the merits; (2) plaintiff will 
suffer irreparable injury if the injunction is not issued; (3) 
the threatened injury to plaintiff will outweigh the harm 
the defendant will suffer if an injunction is issued, and 
(4) issuing a preliminary injunction will not disserve the 
public interest.

V
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A

Likelihood of Success

Plaintiffs contend that under the NBA, the Comptroller is 
without power to charter a national association which 
does not have the power both to accept demand 
deposits and to make Commercial loans, because an 
institution that does not have these powers is not 
engaged in the "business of banking" within the 
meaning of the NBA. In addition, plaintiffs argue that the 
Comptroller has abused his discretion in issuing national 
bank charters to nonbank banks because he knows that 
the charters are being sought  [*21]   for other than one 
of the "legitimate objects" of Title 12 of the United States 
Code, namely to evade regulation under the BHCA. 
Finally, plaintiffs assert that nonbank banks that cannot 
make commercial loans cannot possibly comply with the 
requirements of the Community Reinvestment Act, 12 
U.S.C. 2901, and, therefore, granting charters to them is 
an abuse of discretion.

At the outset, the Comptroller argues that nonbank 
banks have the power to perform each of the powers 
listed in the seventh paragraph of Section 24 of Title 12. 
Therefore, nonbank banks have all of the powers 
required by the NBA. He asserts that they can accept 
deposits, albeit not demand deposits, and they can 
make loans, albeit not commercial loans. 2 Plaintiffs 
contend, on the other hand, that in determining what 
constitutes the business of banking, the court must take 
into account not only the powers enumerated in Section 
24 (Seventh) but also the history of banking, the long-
standing practices of banks and the case law. They 
contend that these demonstrate that the "business of 
banking" and "commercial banking" have always been 
synonymous. Other activities such as accepting time 
deposits and making mortgage and  [*22]   consumer 
loans have become part of the business of banking only 
recently. They are not core activities.

National banks may be formed only to carry on the 

2  The Comptroller cites Arnold Tours, Inc. v. Camp, 472 F.2d 
427, 431 (1st Cir. 1972), and M&M Leasing Corp. v. Seattle 
First National Bank 563 F.2d 1377, 1382 (9th Cir. 1977), cert. 
denied, 436 U.S. 956 (1978) for the proposition that in 
determining whether a particular activity is incidental to the 
"business of banking", the courts typically have inquired 
whether it relates to "one or another" of the express powers 
listed in 12 U.S.C. § 24. However, these cases and others 
referred to by the parties were involved with defining the outer 
boundaries of the "business of banking".

business of banking. Section 24 (Seventh) of Title 12 of 
the United States Code provides that national banks 
"shall have power . . . [to exercise] . . . all such 
incidental powers as shall be necessary to carry out the 
business of banking . . . ." Section 26 of Title 12 
empowers the Comptroller to examine an application by 
representatives of an association to determine whether 
the association is entitled to commence the "business of 
banking." Section [*23]  27, in turn, provides that the 
Comptroller may grant a certificate to commence the 
"business of banking".

The NBA contains no definition of the term "business of 
banking," but it does list a number of powers that are 
necessary to carry on the "business of banking." They 
include discounting and negotiating notes and drafts, 
receiving deposits and loaning money on personal 
security. HN6[ ] To determine the meaning of the term 
"business of banking" and whether a national bank must 
be able to accept demand deposits and make 
commercial loans, the court must look to the historical 
understanding in law and custom. 3

 [*24]  Historically, all banks were commercial banks. 
Their business was limited to the acceptance of demand 
deposits and the making of short term commercial 
loans. A brief discussion of the evolution of banking 
appears in one of the leading textbooks on money and 
banking:

3 In Dimension Financial Corp. v. Board of Governors, 744 
F.2d 1402 (10th Cir. 1984), Dimension petitioned for a review 
of Regulation Y, which had been adopted by the Federal 
Reserve Board for the purpose of defining the term 
"commercial loans" as it is used in the definition of "bank" in 
Section 2(c) of the BHCA. The court ruled that the regulation 
was invalid because it departed from the common 
understanding of the term as it existed at the time the 
amendment to Section 2(c) was enacted, and because the 
Board had adopted the regulation for the purpose of enabling 
it to regulate nonbank banks. The Court's reasoning applies 
equally to the issues in this case. It is clear that when the NBA 
was enacted, all banks were commercial banks, accepting 
demand deposits and making commercial loans. In the 125 
years since then, banks have gained additional powers, but 
these activities have remained at the heart of their business. 
There is no economic jusitification for creating banks with 
limited powers. The only reason for limiting their powers is to 
permit them to escape regulation. The Comptroller's decision 
to charter them is similar to the Federal Reserve Board's 
decision adopting Regulation Y, i.e., to faciliate avoidance of a 
statute which expresses a policy that the agency disagrees 
with, namely, interstate banking.
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While we have used the term "commercial banks" in 
several instances, we have yet to describe what a 
commercial bank is. Since there are a variety of kinds of 
"banks" - investment banks, mutual savings banks, and 
even blood banks - the key is clearly meant to be the 
word "commercial". In this context, the word is a legacy 
of the so-called "commercial-loan theory" of banking. 
This theory, which originated in the early days of 
banking, held that, aside from cash, bank assets should 
consist of short-term loans to businesses to finance the 
transportation of goods and the holding of inventories. 
As industry developed, this theory was modified to admit 
the propriety of short-term loans to cover production 
costs, but it continued to exclude long-term loans such 
as those used for financing machinery, factories, and 
other real estate.

For a number of reasons, the phrase "commercial 
banking" is no longer particularly satisfactory.  [*25]  For 
one, even from the start commercial banks did not 
confine themselves to short-term loans. And with the 
passage of time they have increasingly acquired longer-
term assets. Secondly, there are now many institutions 
for financing short-term business needs, so that the 
exclusivity implied by the phrase "commercial banking" 
is somewhat misleading.

What, in fact, differentiates commercial banks from 
other financial intermediaries is not the assets they hold 
but, rather, their liabilities. In particular, with minor 
exceptions only commercial banks can issue demand 
deposits, the primary component of the money supply. 
They thus have the power to create and destroy money, 
a feature that accounts for our close focus on 
commercial banking.

S.M. Goldfeld and L.V. Chandler, The Economics of 
Money and Banking, 87-88 (8th Ed. 1981).

Courts have long recognized that the power to accept 
demand deposits and make commercial loans is at the 
core of the "business of banking." In Mercantile National 
Bank v. Mayor, 121 U.S. 139, 30 L.Ed. 895 (1887), the 
Supreme Court defined the "business of banking" in the 
following language:

HN7[ ] The business of banking, as defined by law and 
custom, consists [*26]  in the issue of notes payable on 
demand, intended to circulate as money where the 
banks are banks of issue; in receiving deposits payable 
on demand; in discounting commercial paper; making 
loans of money on collateral security; buying and selling 
bills of exchange; negotiating loans, and dealing in 
negotiable securities issued by the government, state 

and national, and municipal and other corporations. 
These are the operations in which the capital invested in 
national banks is employed, and it is the nature of that 
employment which constitutes it in the eye of this statute 
"moneyed capital."

30 L.Ed. at 902 (emphasis added). After reviewing the 
powers of New York trust companies, the Court held 
that:
It is evident, from this enumeration of powers, that trust 
companies are not banks in the commercial sense of 
that word, and do not perform the functions of banks in 
carrying on the exchanges of commerce.

30 L.Ed. at 903.

More recently in United States v. Philadelphia National 
Bank, 374 U.S. 321 (1963), the Supreme Court defined 
the traditional business of banking:

Commercial banks are unique among financial 
institutions in that they alone are permitted [*27]  by law 
to accept demand deposits. This distinctive power gives 
commercial banking a key role in the national economy. 
For banks do not merely deal in, but are actually a 
source of, money and credit; when a bank makes a loan 
by crediting the borrower's demand deposit account, it 
augments the Nation's credit supply. Furthermore, the 
power to accept demand deposits makes banks the 
intermediaries in most financial transactions (since 
transfers of substantial moneys are almost always by 
check rather than by cash) and, concomitantly, the 
repositories of very substantial individual and corporate 
funds. The banks' use of these funds is conditioned by 
the fact that their working capital consists very largely of 
demand deposits, which makes liquidity the guiding 
principle of bank lending and investing policies; thus it is 
that banks are the chief source of the country's short-
term business credit.

Banking operations are varied and complex; 
"commercial banking" describes a congeries of services 
and credit devices. But among them the creation of 
additional money and credit, the management of the 
checking account system, and the furnishing of short-
term business loans would appear  [*28]   to be the most 
important.

Id. at 326-27 (footnote omitted) (emphasis added).

Until the first nonbank bank was formed, all national 
banks were commercial banks that accepted demand 
deposits and made commercial loans. Plaintiffs have 
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represented to the court that at the present time, all of 
the 4,913 nationally chartered banks (other than the 
recently created nonbank banks) accept deposits and 
make commercial loans. Thus, nonbank banks are 
clearly an anomaly. They constitute a new kind of 
financial institution which is really a consumer bank. See 
Lobell, Nonbank Banks: Controversy Over a New Form 
of Commercial Bank, 39 Bus. Law 1193 (1983).

Among the various types of federally chartered financial 
institutions, the power to accept demand deposits and 
make commercial loans was, until 1982, 4 exclusively 
reserved to national banks. For example, federally 
chartered savings and loans and credit unions were 
denied the power to perform either of these banking 
functions. See American Bankers Association v. 
Connell, 686 F.2d 953 (D.C. Cir.).

 [*29]  Banks alone had the power to accept demand 
deposits and make commercial loans. 5 Beginning in 
1982, Congress enacted legislation which has 
broadened the powers of financial institutions and their 
holding companies. 6 See Garn-St. Germain Depository 
Institutions Act of 1982, P.L. No. 97-320, 96 Stat. 1469. 
These changes, however, have not affected the core 
functions of national banks.

4 In 1982, Congress granted limited commercial lending power 
to federally chartered savings and loan associations and 
savings banks. See 12 U.S.C. § 1464(c)(1)(R).

5 This has been the basis for the Supreme Court's line of 
cases in the antitrust area holding that the relevant line of 
commerce (product market) for national and state banks is 
"commercial banking", which does not include savings and 
loans or other types of financial intermediaries. See United 
States v. Connecticut Nat'l Bank, 418 U.S. 656 (1974); United 
States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).

6 Earlier in this century when Congress broadened the loan 
making powers of national banks, it did so by amendment to 
the National Bank Act. Prior to 1916 they were not permitted to 
make real estate mortgage loans except on certain farm lands. 
In that year the Congress authorized the banks to make 
residential loans for a term of not over a year and to the extent 
of 50% of the value of the mortgaged property. This term was 
first enlarged in 1927 to five years and. then to 10 years in 
1935. In 1934, national banks were authorized to purchase 
F.H.A. guaranteed mortgages. Ten years later that authority 
was enlarged to include V.A. loans which the Comptroller of 
the Currency by decision found to be in the same category as 
F.H.A. mortgages. It was not until this time that national banks 
became any significant factor in the residential mortgage field.  
Michigan Nat'l Bank v. Michigan, 365 U.S. 467, 471 (1961).

 [*30]  The case law takes for granted that the core of 
the business of banking as defined by law and custom is 
accepting demand deposits and making commercial 
loans. In fact, most of the litigation has been over 
whether banks have gone beyond their authorized 
powers and over whether other types of financial 
institutions were invading functions which have 
traditionally been reserved exclusively to banks. E.g., 
Investment Company Institute v. Camp, 401 U.S. 617 
(1971); American Bankers Association v. Connell, 686 
F.2d 953; Saxon v. Georgia Association of Independent 
Insurance Agents, Inc., 399 F.2d 1010 (5th Cir. 1968).

The Comptroller has presented no authority to rebut 
plaintiffs' argument that the essence of "business of 
banking," as defined by law and custom, includes taking 
demand deposits and making business loans. The 
Comptroller does point out, however, that the BHCA 
specifically defines the term "bank" to mean an 
institution that both accepts demand deposits and 
makes commercial loans. The Comptroller argues that 
Congress did not intend this definition of "bank", which 
appears in a statute passed some 93 years after the 
NBA was enacted, to apply universally to all [*31]  
banking laws, including the NBA. The Comptroller's 
argument is attractive but it misses the point made by 
plaintiffs. They do not contend that the definition of 
"bank" in the 1970 amendment to the BHCA amended 
the NBA, but rather that it represents a recognition by 
Congress that the acceptance of demand deposits and 
the making of commercial loans constitute the historic 
core activities of banks and the essence of the business 
of banking.

The Comptroller argues further that the original 
definition of the term "bank" in the BHCA expressly 
included national banks by name and that amendments 
passed in 1966 and 1970 show an intention to adopt a 
narrower definition than that contended for by plaintiffs. 
The Comptroller implies that Congress intended that the 
amendments would remove some kinds of national 
banks from the operation of the BHCA. This argument is 
unpersuasive. As the Comptroller has admitted, the first 
nonbank national bank was approved in 1980, more 
than ten years after the definition of "bank" in the BHCA 
was last amended. It is highly unlikely that Congress 
intended to remove nonbank banks from the provisions 
of the BHCA by an amendment passed at a time when 
nonbank banks [*32]  did not exist and had not been 
conceived of. It is far more likely that Congress saw no 
need to expressly include national banks, a specific 
institutional name, in an amended definition that sought 
to define the financial institutions to which the BHCA 
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applies by describing the nature of their activities. Since 
the national banks were engaged in the "business of 
banking" which meant accepting demand deposits and 
making commercial loans, it was assumed that the 
definition covered them and that including national 
banks in the definition by name would be redundant. 
Thus, the definition of "bank" in the BHCA supports 
rather than takes away from plaintiffs' argument. HN8[
] Courts should favor statutory construction which 
enables statutes to complement one another. Where 
possible, statutes dealing with the same general subject 
and the same general purpose should be construed 
together to give effect to a joint regulatory scheme. See 
First Midland Bank and Trust Company v. Chemical 
Financial Corporation, 441 F.Supp. 414, 419 (W.D. 
Mich. 1977) (certain provisions of the FDIC Act and 
BHCA should be construed in pari materia); cf.  
Occidental Life Insurance Co. of North Carolina v. Pat 
Ryan &  [*33]   Associates, Inc., 496 F.2d 1255, 1266-67 
(4th Cir. 1974) (the Securities Act of 1933 and the 
Securities Exchange Act of 1934 construed in pari 
materia). The court concludes that the definition of 
"bank" in the BHCA reflects the understanding of 
Congress that the two activities mentioned in the 
definition were at the core of the banking business.

Thus, the historical use of the term "business of 
banking" in the industry and in case law strongly 
suggests that its HN9[ ] essential elements are the 
acceptance of demand deposits and the making of 
commercial loans, and that a financial institution that is 
legally unable to engage in both activities cannot 
engage in the "business of banking" within the meaning 
of the NBA.

Plaintiffs have presented another argument that the 
Comptroller has essentially left unanswered. They have 
pointed out that since 1864 there have only been four 
types of national associations and that three of these 
have come into existence only in the last five years. The 
first type of national association is the traditional 
national bank engaged in the business of banking, 
namely accepting demand deposits and making 
commercial loans. The second type of national 
association [*34]  is a trust company that does not 
engage in the business of banking. The third type of 
association is the bankers' bank which also does not 
engage in the business of banking. The fourth type of 
association is the nonbank bank.

Congress has expressly authorized the. Comptroller to 
charter trust companies and bankers' banks.  12 U.S.C. 
§§ 27(a), 27(b)(1). Congress did so at the Comptroller's 

request. In fact, when the Comptroller attempted to 
charter a trust company which did not also engage in 
the business of banking, he was enjoined by the United 
States District Court for the District of New Jersey in 
National State Bank of Elizabeth v. Smith, No. 76-1479 
(D.N.J. September 16, 1977), rev'd on other grounds, 
591 F.2d 223 (3d in 1979). While the case was on 
appeal, the Comptroller sought and obtained a very 
limited expansion of his chartering power. Congress did 
not enact legislation giving the Comptroller broad power 
to determine what types of financial organizations could 
be chartered as national associations. Nor did Congress 
change the meaning of the term "business of banking". 
Instead, it carefully limited the addition to the 
Comptroller's chartering powers. The amendment [*35]  
to 12 U.S.C. § 27(a) provides that "a national bank 
association, to which the Comptroller [issues a charter] 
is not illegally constituted solely because its operations 
are or have been required by the Comptroller to be 
limited to those of a trust company . . . ." The trust 
company amendment to Section 27 was followed in 
1982 by the bankers' bank amendment which was again 
a narrow addition of the Comptroller's chartering 
authority. In its legislative history, Congress referred to 
trust companies and bankers' banks as "limited charter 
institutions", thus distinguishing them from national 
banks engaged in the business of banking. See S. Rep. 
No. 97-536, 97th Cong. 2d Sess. 27-28, reprinted in, 
1982 U.S. Code, Cong. & Admin. News 3054, 3081-82.

It is clear that when Congress has wanted to expand the 
authority of the Comptroller to charter national 
associations that are not to be engaged in the business 
of banking, it has done so through specific 
amendments. If Congress had intended that the 
Comptroller have broad chartering authority over 
various types of financial institutions, there would have 
been no need for the trust company and bankers' bank 
amendments, and those amendments [*36]  would not 
have been narrowly drawn.

The Comptroller's argument that plaintiffs are asking the 
court to substitute its judgment for a matter that should 
be determined by Congress is therefore misplaced. 
Congress' intent to confer limited chartering authority on 
the Comptroller is relatively clear. It is the Comptroller, 
not the plaintiffs, who should seek Congressional 
authority before imposing his personal policy 
preferences relating to interstate banking on the banking 
structure of the United States. See supra at 6-7.

Having concluded that the power to accept demand 
deposits and make commercial loans is essential to the 
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existence of a national bank not formed under one of 
the two exceptions contained in Section 27 of the NBA, 
the court takes up the Comptroller's contentions that he 
has in fact issued full charters to nonbank banks and 
that the nonbanks have done no more than voluntarily 
agree not to exercise their powers. The Comptroller 
contends that, even if associations must have the power 
to accept demand deposits and make commercial loans, 
the charters he is issuing to nonbank banks qualify fully. 
They are full charters, and he has placed no conditions 
on them. If the nonbank [*37]  banks have relinquished 
any of their powers, they have done so through 
voluntary agreement with the Federal Reserve Board, 
not with the Comptroller. These contentions emphasize 
the form of the charters issued by the Comptroller and 
ignore the context in which nonbank bank charters are 
issued.

Before the second moratorium, which ended on 
November 1, 1984, was imposed, the Comptroller 
expressly conditioned his approvals of nonbank banks 
upon the applicants' inclusion in their bylaws of 
provisions prohibiting them from either accepting 
demand deposits or making commercial loans. In fact, in 
his early preliminary approvals, the Comptroller went so 
far as to refer to the associations as "nonbank banks". 
Although the Comptroller has not so conditioned his 
preliminary approvals since November 1, 1984, he has 
required each association applying for approval to 
furnish an opinion of counsel describing how it proposed 
to avoid the interstate banking prohibitions contained in 
the Douglas Amendment to the BHCA. Thus, the 
Comptroller is well aware when he issues charters to 
nonbank banks that they will not legally be able both to 
accept demand deposits and make commercial loans. In 
fact, he has [*38]  prepared a separate status listing of 
nonbank bank applications, showing which ones will not 
make commercial loans and which will not accept 
demand deposits. Even if the court were to accept the 
Comptroller's argument that the preliminary approvals 
he has recently granted are unrestricted, it is clear that 
when nonbank bank applicants that are subject to 
Federal Reserve Board approval seek final approval 
from the Comptroller, they have legally given up one of 
the two powers. Therefore, the Comptroller will issue 
their charters with the knowledge that they cannot 
exercise one of the powers that is essential to the 
business of banking. The substantive effect is the same 
as if the charters contained terms limiting them.

For the foregoing reasons, the Court concludes that the 
plaintiffs have met their burden of persuasion on the 

likelihood of ultimate success on the merits. 7

 [*39]  B

Threat of Irreparable Injury

The next factor which plaintiffs must show is that there 
is "a substantial threat that plaintiff will suffer irreparable 
injury if the injunction is not granted." Johnson v. United 
States Department of Agriculture, 734 F.2d at 781. 
Through affidavits and their verified complaint the 
plaintiffs have alleged direct competitive injury for which 
they have no remedy at law.

The Comptroller contends that plaintiffs have not shown 
the requisite irreparable injury because his issuance of 
preliminary approvals will not injure them. The 
Comptroller points out that, in the case of nonbank 
banks organized by bank holding companies, plaintiffs 
will not be injured by preliminary approvals because 
applicants cannot begin operation until they obtain 
approvals from the Federal Reserve Board. Moreover, 
plaintiffs cannot be harmed by the Comptroller's 
preliminary approval of other nonbank banks because 
the nonbank banks cannot begin business until the 
Comptroller gives his final approval. Plaintiffs have not 
successfully overcome this argument; therefore, the 
Court finds that plaintiffs will not suffer irreparable injury 
on account of the Comptroller's issuance [*40]  of 
preliminary approvals.

The Comptroller next contends that the injury plaintiffs 
will suffer when he issues final approval is only 
competitive injury and results only in monetary loss. The 
Comptroller has cited cases holding that mere monetary 
loss is not irreparable injury.

However, the reason lost revenues do not ordinarily 
constitute irreparable harm is that a plaintiff has a 
remedy at law in the form of a money judgment. It is 
hornbook law that HN10[ ] if a plaintiff has an 
adequate remedy at law, injunctive relief will be denied. 
The cases cited by the Comptroller stand for this basic 
principle. See Los Angeles Memorial Coliseum 
Commission v. National Football League, 634 F.2d 1197 
(9th Cir. 1980) and Johnson v. United States 

7 Because the court has found that plaintiffs have met their 
burden with regard to the meaning of the term "business of 
banking" in the National Bank Act, it is not necessary to 
address the issues of whether nonbank banks have been 
formed for other than a legitimate object of Title 12 and 
whether the Comptroller abused his discretion under the 
Community Reinvestment Act.
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Department of Agriculture, 734 F.2d 774 (11th Cir. 
1984).

Here plaintiffs contend they cannot recoup their losses 
through a money judgment. They say that the revenues 
they will lose on account of illegal competition from 
nonbank banks will be lost forever because of the 
Comptroller's sovereign immunity. In Johnson v. United 
States, the United States Court of Appeals for the 
Eleventh Circuit reversed a district court's refusal to 
issue a preliminary [*41]  injunction to protect a class of 
mortgagors who had challenged the Department of 
Agriculture's farm foreclosure procedures. Addressing 
the issue of irreparable damage the court said:

The district court found that plaintiffs would suffer no 
irreparable injury because the government could 
respond in damages.  United States v. Perry, 706 F.2d 
278 (8th Cir. 1983), held that an abuse of process action 
for monetary damages against the FmHA is barred by 
sovereign immunity. Thus there is at least a serious 
question of the FmHA's ability to respond in damages. 
This issue was apparently not raised or considered by 
the district court.

734 F.2d at 789. And in Ohio Oil Co. v. E. A. Conway, 
279 U.S. 813 ( 1929), a case challenging a state tax, the 
Supreme Court recognized that HN11[ ] a claim of 
sovereign immunity which prevented recovery of 
monetary damages required issuance of a preliminary 
injunction. See also Placid Oil Co. v. United States 
Dept. of the Interior, 491 F. Supp. 895, 906 (N.D. Tex 
1980); National Aviation v. City of Hayward, California, 
418 F. Supp. 417, 420 (N.D. Cal. 1976); AMOCO Oil 
Co. v. Zarb, 402 F. Supp. 1001, 1007 (D.D.C. 1975). 
Thus, where a defendant [*42]  has sovereign immunity, 
monetary loss constitutes irreparable injury.

Irreparable injury is also present when there is an 
"impossibility of ascertaining with any accuracy the 
extent of the loss" alleged to result from the activity 
sought to be enjoined. See Blackwelder Furniture 
Company of Statesville, Inc. v. Seilig Manufacturing Co., 
550 F.2d 189, 197 (4th Cir. 1977); Pollgreen v. Morris, 
496 F. Supp. 1042, 1057 (S.D. Fla. 1980). It would be 
virtually impossible to quantify the losses plaintiff banks 
and the other banks represented by the association 
plaintiffs will suffer due to illegal competition from 
nonbank banks. Therefore, even if a monetary remedy 
were technically available, plaintiffs would still suffer 
irreparable injury sufficient to support issuance of a 
preliminary injunction.

The Comptroller urges that the threat of injury to 
plaintiffs is not immediate. He implies that it may be 
some time before he issues any final approvals. The 
record does not support this conclusion. As of 
December 31, 1984, 14 nonbank banks were already in 
operation and at least 139 others had received 
preliminary charter approvals from the Comptroller and 
were awaiting Board approval.  [*43]  Of that 139, 37 
had been accepted for processing by the Board as of 
December 14, 1984. The Board must approve these 
applications within sixty days after the applications are 
finally accepted for processing. 12 CFR § 225.23(e)(2). 
In fact, between the date of this court's hearing on 
January 30, 1985 and February 5, 1985 the Board 
approved 12 nonbank bank applications. The 
Comptroller gave final approval to U.S. Trust Company 
of Florida on the same day as the Federal Reserve 
Board issued its approval. Thus, there is reason to 
believe that unless he is restrained by a preliminary 
injunction, the Comptroller will begin issuing final 
approvals of these nonbank banks, as well as those that 
do not require Board approval, shortly after February 15, 
1985 (the date on which the stipulated "stay" expires). 
The nonbank banks so approved may open for business 
immediately after final approval is issued.

C

Balancing of Hardships

The third factor to consider is the relative hardship to 
plaintiff is the injunction is not issued as compared to 
the hardship to defendant if an injunction is issued.

The Comptroller has submitted no opposing affidavits 
on the issue of relative hardships. Nevertheless,  [*44]   
he argues that, although he would suffer no harm 
personally if a preliminary injunction were issued, the 
issuance of an injunction would cause the same type of 
economic harm to the nonbank bank applicants as 
plaintiff banks would suffer if the injunction were not 
issued. Presumably this harm would come from the 
inability of nonbank banks to open for business 
immediately.

However, the greatest potential for harm to the nonbank 
bank applicants would come about if they were 
permitted to open for business and encouraged to invest 
substantial sums in doing so and were later forced to 
close down. In Investment Company Institute v. Camp, 
401 U.S. 617, the Supreme Court warned an earlier 
Comptroller of the Currency against taking action until 
"he is satisfied that the exercise of his authority will not 
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violate the intent of the banking laws" Id. at 628. That 
warning seems appropriate here. In the long run, it is in 
the best interest of the nonbank bank applicants, as well 
as plaintiffs, for the substantive legal issue of the 
Comptroller's authority to issue nonbank bank charters 
to be resolved before any nonbank bank charters are 
finally approved.

A preliminary injunction will not [*45]  work any hardship 
on the Comptroller and no significant hardship on 
nonbank banks. No one will be harmed by giving the 
Comptroller the benefit of judicial review before he 
issues any more charters to nonbank banks.

D

Public Interest

Finally, the court must consider the effect of issuing a 
preliminary injunction on the public interest. 
Maintenance of public confidence in the banking system 
is essential. That confidence could easily be 
undermined if chartered national banks were allowed to 
open and later were forced to close. See Independent 
Bankers Association of America v. Smith, 534 F.2d 921, 
951 (D.C. Cir.), cert. denied, 429 U.S. 862 (1976) ("The 
public interest is best promoted by the orderly 
continuance of a sound dual banking system").

The public interest is also served by maintaining the 
integrity of the system of regulation that was established 
by Congress when it enacted the NBA and BHCA. The 
Federal Reserve Board has expressed concern about 
the proliferation of nonbank banks. In its order on the 
U.S. Trust Corporation acquisition of U.S. Trust 
Company of Florida, the Board wrote:

If the nonbank bank concept, particularly as expanded 
by the interpretation [*46]  of demand deposit adopted 
by the Tenth Circuit, becomes broadly generalized, a 
bank holding company or commercial or industrial 
company, through exploitation of an unintended 
loophole, could operate "banks" that offer NOW 
accounts and make commercial loans in every state, 
thus defeating Congressional policies on commingling of 
banking and commerce, conflicts of interest, 
concentration of resources and excessive risk, or with 
respect to limitations on interstate banking.
70 Fed. Res. Bull. 371 (1984).

The Comptroller does not serve the public interest by 
issuing charters to nonbank banks when their only 
conceivable purpose is to enable their parent 
companies to escape regulation under the BHCA. It is 

clearly in the public interest to enjoin issuance of 
nonbank bank charters until the validity of giving 
national bank charters to nonbank banks can be finally 
determined.

VI

Conclusion

The court finds that the plaintiffs have satisfied their 
burden of persuasion on each of the four prerequisites 
to issuance of a preliminary injunction against final 
approvals for nonbank bank charters. However for the 
reasons set forth, supra at 35, the court finds that the 
Comptroller should [*47]  not be restrained from 
processing applications for nonbank banks and issuing 
preliminary approvals pending final resolution of this 
matter. In the event plaintiffs are ultimately unsuccessful 
on the merits, the adverse effects of the preliminary 
injunction will be lessened if the Comptroller is enjoined 
only from granting final approvals.

It is therefore ORDERED and ADJUDGED that:

1. Defendant's motion to dismiss for lack of subject 
matter jurisdiction and failure to state a claim upon 
which relief can be granted is DENIED.

2. Plaintiff's motion for a preliminary injunction enjoining 
the Comptroller from issuing preliminary approvals for 
nonbank banks is DENIED.

3. Plaintiffs' motion for a preliminary injunction enjoining 
the Comptroller from issuing final approvals or charters 
for nonbank banks is GRANTED.

DONE AND ORDERED this 15th day of February, 1985.  

End of Document
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1 
 

INTRODUCTION 

The Complaint by the Conference of State Bank Supervisors (“CSBS”) represents a 

fatally premature attempt to invoke the jurisdiction of this Court to remedy a speculative harm 

that CSBS alleges may arise from future action by the Office of the Comptroller of the Currency 

(“OCC”) – action that the OCC may never take.  The CSBS Complaint challenges: 1) an OCC 

regulation amended in 2003 to authorize special purpose charters that has, to date, never been 

used to charter a bank; and 2) a series of public OCC statements as part of an ongoing policy 

initiative that, based upon a clearly erroneous reading of the public record, CSBS alleges to be a 

final decision by the OCC to make charters available to “nonbank” financial technology 

(“fintech”) companies.  CSBS’s denomination of these public statements as a “Nonbank Charter 

Decision,” Compl. ¶ 52, is wrong in two fundamental respects: it ignores that the proposal 

contemplates a form of national bank charter and that no final decision has been reached.   

The Court should conclude that none of the allegations contained in the Complaint 

presents either a justiciable case or controversy under the Constitution or a reviewable final 

agency action under the Administrative Procedure Act.  Stated succinctly, the OCC has not yet 

reached any decision with respect to whether it will offer the type of national bank charter — 

referred to hereinafter as a “5.20(e)(1) Charter”1 — that is the subject of the present challenge.  

As noted recently by Acting Comptroller of the Currency Keith A. Noreika, the OCC is actively 

exploring different approaches to leveraging its authority to charter national banks that would 

allow the banking sector to take advantage of new ideas and new technology.  See Keith A. 

                                                            
1 While the OCC charters various types of Special Purpose National Banks (“SPNBs”) with 
limited purpose operations, see Comptroller’s Licensing Manual, Charters (Sept. 2016) 
(“Charters Booklet” or “CB”) (attached hereto as “Exhibit B”) at 1, CSBS is only challenging the 
subset of national banks defined for the purpose of this brief as 5.20(e)(1) Charters.  
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3 
 

absence of allegations of cognizable harm in the Complaint and the as-yet interlocutory process 

embarked upon by the OCC to determine the position that it may eventually take, the Court 

should conclude that the facts as alleged do not present a justiciable controversy.  Accordingly, 

the Court should dismiss CSBS’s Complaint.   

In the alternative, should the Court reach the merits of the OCC’s authority to promulgate 

12 C.F.R. § 5.20(e)(1), the Complaint should be dismissed because the OCC’s authoritative 

interpretation of the ambiguous statutory term “the business of banking” is entitled to deference 

under the Chevron3 framework and is supported by Supreme Court and D.C. Circuit authority.  

The OCC’s exploration of mechanisms that could enable national banks to provide financial 

technology services to customers rests comfortably within the long legacy of the evolution of 

national bank powers endorsed by the Ninth Circuit in 1977: “[W]hatever the scope of 

[incidental bank] powers may be, we believe that the powers of national banks must be construed 

so as to permit the use of new ways of conducting the very old business of banking.”  M&M 

Leasing Corp. v. Seattle First Nat’l Bank, 563 F.2d 1377, 1382 (9th Cir. 1977). 

BACKGROUND 

A.  General Background 

The OCC is an independent bureau of the U. S. Department of the Treasury with primary 

supervisory responsibility over national banks under the National Bank Act of 1864, codified at 

12 U.S.C. § 1 et seq., as amended.  The OCC is charged with assuring that national banks (and 

other institutions subject to its jurisdiction) operate in a safe and sound manner and in 

                                                            
Atl. Co., 407 F.3d 1220, 1222 (D.C. Cir. 2005) (court may take judicial notice of facts contained 
in public records of other proceedings). 
 
3 Chevron U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984). 
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compliance with applicable laws and regulations and that they offer fair access to financial 

services and provide fair treatment of customers.  12 U.S.C. § 1(a).  The OCC’s activities (in 

furtherance of its mission) include receiving applications for and determining whether to grant 

new national bank charters to associations formed to carry out the “business of banking.”  See, 

e.g., 12 U.S.C. §§ 21, 26, 27.  Under Section 27(a), the OCC may grant a charter “[i]f . . . it 

appears that such association is lawfully entitled to commence the business of banking” and that 

“such association has complied with all provisions required to be complied with before 

commencing the business of banking, and that such association is authorized to commence such 

business.”  “[T]he Comptroller of the Currency is authorized to prescribe rules and regulations to 

carry out the responsibilities of the office.”  12 U.S.C. § 93a.  

B.  OCC Chartering Procedures  
 
The OCC’s chartering regulations, set forth at 12 C.F.R. Part 5 (“Part 5”), provide a 

thorough and public process for receiving and considering applications for national bank 

charters.  The OCC’s procedures for implementing its chartering regulations are collected in the 

Comptroller’s Licensing Manual, Charters (Sept. 2016) (“Charters Booklet” or “CB”) (attached 

hereto as “Exhibit B”).   

Under its statutory authorities, the OCC may charter new national banks to undertake 

either “full service” or more limited “special purpose” operations.  Ex. B at 1.  A full-service 

bank generally exercises broad express and implied powers consistent with its charter.  Id. at 50.  

In contrast, special purpose banks may offer only a small number of products, target a limited 

customer base, or have narrowly targeted business plans.  Id.  Banks with special purpose 

operations may include “trust banks, credit card banks, bankers’ banks, community development 

banks, cash management banks, and other banks that limit their activities.”  Id. at 1.  As 
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discussed more fully below, Part 5 was amended in 2003 to clarify the OCC’s interpretation of 

its authority to charter a “special purpose bank.”  See 12 C.F.R. § 5.20(e)(1) (a “bank may be a 

special purpose bank that limits its activities to fiduciary activities or any other activities within 

the business of banking.”).   

Applications for all national bank charters are submitted to the OCC’s Licensing Division 

and are processed in accordance with the OCC’s regulations found at 12 C.F.R. Part 5.  The 

application process is initiated by publishing a newspaper notice of the application, followed by 

receipt of public comments.  The OCC reviews each application on a case-by-case basis to 

determine whether statutory and regulatory requirements have been met.  Ex. B at 1, 4.  If the 

application is successful, the OCC grants charters in two steps: a preliminary conditional 

approval and then a final approval.  Id at 3.  Prior to final approval, the OCC generally requires 

the organizers to raise capital within 12 months and open within 18 months of a grant of 

preliminary conditional approval.  Id.  If the organizers receive final approval, the OCC will 

issue a charter and the new bank can commence the business of banking.  Id. at 3, 39, 48; 12 

C.F.R. § 5.20(d)(3).4   

C. The Alleged “Nonbank Charter Decision”  

In an attempt to manufacture a final agency action that is subject to judicial review, i.e. a 

final decision by the OCC to grant a 5.20(e)(1) Charter, CSBS draws upon speeches by the 

Comptroller of the Currency, agency “white papers,” a draft amendment to an OCC manual, and 

the adoption of a regulation in 2003 to construct what CSBS calls the “Nonbank Charter 

                                                            
4 An OCC decision on a charter application is a final agency action subject to judicial 
review.  See Camp v. Pitts, 411 U.S. 138, 141-42 (1973) (“The appropriate standard for review 
was, accordingly, whether the Comptroller's adjudication was ‘arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law,’ as specified in 5 U.S.C. § 706(2)(A).”). 
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Decision.”  Compl. ¶ 52.  Neither the 2003 regulation nor the agency statements relied upon by 

CSBS provide the necessary foundation for their claims.   

1. The 2003 Regulation 

In 2003, the OCC amended its chartering regulations to clarify its interpretation of its 

authority to charter a “special purpose bank.”  68 Fed. Reg. 70122 (Dec. 17, 2003).  Among the 

amendments initially proposed by the OCC in February 20035 was an amendment to Section 

5.20(e)(1) providing that a newly organized bank “may be a special purpose bank that limits its 

activities to fiduciary activities or to any other activities within the business of banking.”  68 Fed.  

Reg. 6363, 6373 (Feb. 7, 2003).  In the Final Rule,6 published on December 17, 2003, the OCC 

clarified the scope of activities permissible for a special purpose bank to respond to commenters’ 

concerns that the proposed amendment was too broad and that the special purpose charter had 

the potential to extend to activities “only loosely related to banking.” 68 Fed. Reg. 70122, 70126 

(Dec. 17, 2003).7  The final rule clarified that “[a] special purpose bank that conducts activities 

other than fiduciary activities must conduct at least one of the following three core banking 

functions: receiving deposits; paying checks; or lending money.”  Id. at 70129.  The OCC 

                                                            
5 See Rules, Policies, and Procedures for Corporate Activities; Bank Activities and Operations; 
Real Estate Lending and Appraisals, 68 Fed. Reg. 6363 (Feb. 7, 2003) (proposed to be codified 
at 12 C.F.R. pts. 3, 5, 6, 7, 9, 28, and 34). 
 
6 See Rules, Policies, and Procedures for Corporate Activities; Bank Activities and Operations; 
Real Estate Lending and Appraisals, 68 Fed. Reg. 70122 (Dec. 17, 2003) (codified at 12 C.F.R. 
pts. 3, 5, 6, 7, 9, 28, and 34). 
 
7 CSBS submitted a comment letter dated April 8, 2003 (attached hereto as Exhibit C) asking for 
“additional clarification on the OCC’s plans for expanding limited purpose national bank powers 
. . . to avoid a perception that the OCC is availing the national bank charter to a group of entities 
not conducting core banking activities.”  Ex. C at 2.   
 

Case 1:17-cv-00763-JEB   Document 8-2   Filed 07/28/17   Page 14 of 52
Appendix Item 6: Excerpt from Draft OCC Brief

81



7 
 

explained that these core banking functions were based on 12 U.S.C. § 36, “which identifies 

activities that cause a facility to be considered a bank branch.”  Id. at 70126. 

Since adopting this amendment, the OCC has not used its authority under 12 C.F.R. 

§ 5.20(e)(1) to issue a national bank charter to a special purpose national bank (“SPNB”) of the 

type that is identified in the Complaint: an institution that conducts non-fiduciary activities and 

does not receive deposits.  More fundamentally, the OCC has not yet received any applications 

for a 5.20(e)(1) Charter, nor has it yet reached a final decision regarding whether the agency will 

ultimately make a 5.20(e)(1) Charter available to a fintech.  See infra p. 10.   

2. OCC Policy Initiatives Related to Responsible Innovation and the Agency’s 
Chartering Authority: 2015-2017 

 
 The OCC’s decision to consider whether to use its chartering authority to bring fintechs 

into the national banking system emerged out of a broader initiative, launched in 2015 by 

Comptroller of the Currency Thomas J. Curry.  This initiative is aimed at determining how the 

OCC could support responsible innovation in the financial services industry.  See Thomas J. 

Curry, Former Comptroller, The Office of the Comptroller of the Currency, Remarks for Federal 

Home Loan Bank of Chicago (Aug. 7, 2015) (attached hereto as Exhibit D).8   

a.  Former Comptroller Curry’s December 2016 Speech 
 

On December 2, 2016, Comptroller Curry announced that “the OCC will move forward 

with chartering financial technology companies that offer bank products and services and meet 

our high standards and chartering requirements.”  Thomas J. Curry, Former Comptroller, the 

                                                            
8 In March 2016, the OCC published Supporting Responsible Innovation in the Federal Banking 
System: An OCC Perspective (attached hereto as Exhibit E) describing a vision for responsible 
innovation in the federal banking system and inviting public feedback.  On October 26, 2016, the 
OCC announced the establishment of its Office of Innovation, a central point of contact related 
to innovation beginning in 2017.  Recommendations and Decision for Implementing a 
Responsible Innovation Framework (Oct. 2016) (attached hereto as Exhibit F).  
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Office of the Comptroller of the Currency, Remarks at Georgetown University Law Center: 

Special Purpose National Bank Charters for Fintech Companies (Dec. 2, 2016) (“December 

Speech”) (attached hereto as Exhibit G) at 3 (emphasis in original).  Indicating that this initiative 

was still in its formative stage, Comptroller Curry “asked [OCC] staff to develop and implement 

a formal agency policy for evaluating applications for fintech charters.”  Id. at 5. 

b. SPNB White Paper (December 2016)   

In tandem with Comptroller Curry’s December 2016 speech, the OCC published a white 

paper titled Exploring Special Purpose National Bank Charters for Fintech Companies (Dec. 

2016) (“SPNB White Paper”) (attached hereto as Exhibit H).  The SPNB White Paper 

summarizes conditions under which the OCC might grant an SPNB charter to a fintech.  Id. at 2.9  

The OCC solicited public feedback on the SPNB White Paper.  Id. at 15-16.  In March 2017, the 

OCC published OCC Summary of Comments and Explanatory Statement: Special Purpose 

National Bank Charters for Financial Technology Companies (Mar. 2017) (“Explanatory 

Statement”) (attached hereto as Exhibit J).  The Explanatory Statement reviewed more than 100 

public comments that the OCC received on the SPNB White Paper on topics such as consumer 

protection, regulatory and supervisory standards, and the separation of banking and commerce.  

Id. 

                                                            
9 The SPNB White Paper addressed how such charters “could advance important policy 
objectives, such as enhancing the ways in which financial services are provided in the 21st 
century, while ensuring that new fintech banks operate in a safe and sound manner, support their 
communities, promote financial inclusion, and protect customers.”  The SPNB White Paper 
reviewed the various federal and state law standards that would be applicable to fintech SPNBs 
and explained how the OCC could impose other requirements on SPNBs as conditions of charter 
approval, such as the safety and soundness standards found at 12 U.S.C. § 1831p-1.  Ex. H at 
5-6.  The paper also outlined baseline supervisory expectations.  Ex. H at 8-13. 
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3. Acting Comptroller Noreika’s Speech to the Exchequer Club: July 19, 2017  
 

On July 19, 2017, Acting Comptroller Noreika summarized the Agency’s efforts to date 

in the area of fintech and “responsible innovation” in the Exchequer Speech.  Acting Comptroller 

Noreika expressed his views about the “idea of granting national bank charters to fintech 

companies that are engaged in the business of banking and requiring them to meet the high 

standards for receiving a charter.”  Ex. A at 4.  He said: “Quite simply, I think it is a good idea 

that deserves the thorough analysis and the careful consideration we are giving it.”  Id. at 5.  

Crucially, however, he clearly indicated that the OCC had not received any applications for 

nondepository fintech charters, i.e. Section 5.20(e)(1) Charters, and that the precise course that 

the OCC will pursue with this type of charter remains under consideration:   

[A]t this point the OCC has not determined whether it will actually accept 
or act upon applications from nondepository fintech companies for special 
purpose national bank charters that rely upon [Section 5.20(e)(1)].  And, to 
be clear, we have not received, nor are we evaluating, any such 
applications from nondepository fintech companies. 

 
Id. at 9.  As possible alternatives to a de novo charter under Section 5.20(e)(1), the Acting 

Comptroller suggested that the OCC might consider addressing fintech innovation using 

full-service national bank and federal savings association charters, or other special purpose 

national bank charters, such as trust banks, banker’s banks, and credit card banks.  Id. 

ARGUMENT 

I. BECAUSE CSBS FAILS TO SHOW COGNIZABLE HARM TO ITSELF OR TO 
ITS MEMBERS CAUSED BY ANY OCC ACTION, CSBS LACKS ARTICLE III 
STANDING AND THIS COURT LACKS JURISDICTION OVER THE 
COMPLAINT  

The Court should dismiss this case because CSBS has not and cannot make the showing 

of standing necessary to meet the “case or controversy” requirement of Article III of the 

Constitution.  Because neither the relevant provisions of Section 5.20(e)(1) nor the series of OCC 
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Thus, the language used in the SPNB White Paper is incompatible with any notion that the 

document creates definitive rights or imposes definitive obligations or limits in any way the 

OCC’s discretion with respect to chartering decisions. 

Therefore, taken together, the SPNB White Paper and Draft Supplement21 provide 

nothing more than a first take on what may eventually be adopted as generalized guidance.  This 

is far from what the courts have previously construed to be a legislative rule.  Accordingly, 

Count III should be dismissed, in the alternative, for failure to state a claim. 

V. ALTERNATIVELY, THE COMPLAINT SHOULD BE DISMISSED FOR 
FAILURE TO STATE A CLAIM BECAUSE THE OCC REASONABLY 
INTERPRETED THE AMBIGUOUS NATIONAL BANK ACT TERM “THE 
BUSINESS OF BANKING”  

 The absence of jurisdiction and nonexistence of final agency action prevent the Court 

from reaching the merits of the validity of 12 C.F.R. § 5.20(e)(1).  Even if this Court were to 

reach the merits, however, the Complaint should be dismissed for failure to state a claim 

because, under the Chevron framework, the Section 5.20(e)(1) regulation represents a reasonable 

OCC interpretation of the undefined22 and ambiguous statutory term “business of banking.” 

 The Supreme Court has repeatedly applied the deferential Chevron framework to the 

OCC’s interpretation of the terms of the National Bank Act.  Cuomo v. Clearing House, 557 U.S. 

519, 525 (2009); Smiley v. Citibank (South Dakota), 517 U.S. 735, 739 (1996); NationsBank of 

North Carolina, N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 256-257 (1995); Clarke v. 

                                                            
21 The text of the Draft Supplement largely reiterates many licensing requirements already 
present in the Charters Booklet.  Ex. B.  To the extent the Draft Supplement proposes application 
procedures specific to fintechs, it is a draft document and is not evidence of an implemented 
policy.  See supra, p. 16 n.14.  Furthermore, the document is merely explanatory in nature.  “This 
Supplement explains how the OCC will apply the licensing standards and requirements in its 
existing regulations and policies to fintech companies applying for an SPNB charter.”  Id. at 2 
(emphasis added).   
 
22  CSBS concedes that the term “business of banking” is not “expressly defined.”  Compl. ¶ 31.  
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Sec. Indus. Ass’n, 479 U.S. 388, 403-404 (1987).  The Chevron framework proceeds in two 

analytical steps.  “Where a statute is clear, the agency must follow the statute.”  Cuzzo Speed 

Tech, LLC v. Lee, 136 S.Ct. 2132, 2142 (2016).  “But where a statute leaves a ‘gap” or is 

‘ambigu[ous],’ we typically interpret it as granting the agency leeway to enact rules that are 

reasonable in light of the text, nature, and purpose of the statute.”  Id.  (citing U.S.  v. Mead 

Corp., 533 U.S. 218, 229 (2001); Chevron, USA, Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837, 843 (1984)).   

Here, because the National Bank Act does not establish a plain meaning for what it 

means to be engaged in the “business of banking,” the OCC may address that ambiguity or “gap” 

in the statute by enacting rules that are “reasonable in light of the text, nature, and purpose of the 

statute.”  Cuzzo Speed Tech, 136 S. Ct. at 2142.  Applying this test, the OCC’s interpretation is 

reasonable and entitled to deference under the Chevron doctrine: the OCC’s interpretation is not 

precluded by statutory text, the OCC’s reading is supported by judicial authority — including 

Supreme Court and D.C. Circuit precedent — and the OCC’s interpretation of the term is 

consistent with the text, nature, and purpose of the statute.  Accordingly, should the Court reach 

the merits, the Complaint should be dismissed for failure to state a claim. 

A. Because the Statutory Text Has No Plain Meaning Under Chevron Step One, 
the OCC Has Discretion In Reasonably Interpreting that Text 

 
 An examination of the relevant text of the National Bank Act makes clear that, under the 

Chevron framework, the phrase “business of banking” is ambiguous, having no fixed meaning 

that precludes the OCC’s interpretation set forth in the special purpose charter regulation, 12 

C.F.R. § 5.20(e)(1).  The term “business of banking” appears in several National Bank Act 

provisions, without definition or textual elaboration that could add meaning.  See 12 U.S.C. §§ 
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21,23 26,24 27(b)(1)25 and 24(Seventh).  In addition, a similar term, “the general business of each 

banking association” is contained in a geographic restriction in 12 U.S.C. § 81.26  Section 27, the 

general chartering provision, states:  

If, upon a careful examination of the facts so reported, and of any 
other facts which may come to the knowledge of the Comptroller  . 
. . it appears that such association is lawfully entitled to commence 
the business of banking, the Comptroller shall give to such 
association a certificate . . . that such association has complied with 
all the provisions required to be complied with before commencing 
the business of banking and that such association is authorized to 
commence such business.  

 
12 U.S.C. § 27(a) (emphasis added).  In addition to this general chartering authority, Section 27 

also recognizes two forms of special purpose national banks: trust banks27 and “bankers’ 

                                                            
23 “Associations for carrying on the business of banking may be formed by any number of 
natural persons, not less in any case than five.”  12 U.S.C. § 21. 
 
24 “Whenever a certificate is transmitted to the Comptroller of the Currency, as provided in Title 
62 of the Revised Statutes, and the association transmitting the same notifies the Comptroller 
that all of the capital stock has been paid in, and that such association has complied with all the 
provisions of title 62 of the Revised Statutes required to be complied with before an association 
shall be authorized to commence the business of banking ….”  12 U.S.C. § 26 (emphasis 
added).  Section 26 goes on to make two other references to whether the bank has complied with 
requirements to entitle it to engage in the business of banking.  
 
25 The Comptroller of the Currency may also issue a “certificate of authority to commence the 
business of banking” to [a bankers’ bank].  12 U.S.C. § 27(b)(1) (emphasis added). 
 
26 “The general business of each national banking association shall be transacted in the place 
specified in its organization certificate and in the branch or branches, if any, established or 
maintained by it in accordance with the provisions of section 36 of this title.  12 U.S.C. § 81 
(emphasis added).   
 
27 Trust bank: “A National Bank Association, to which the Comptroller has heretofore issued or 
hereafter issues such certificate, is not illegally constituted solely because its operations are or 
have been required by the Comptroller of the Currency to be limited to those of a trust company 
and activities related thereto.”  12 U.S.C. § 27(a).  Notably, this text does not set forth a separate 
grant of chartering authority, but rather codifies deference to the Comptroller’s discretion to 
grant a charter under unspecified preexisting authority.   
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banks.”28  The National Bank Act does not set forth any mandatory activities that must be 

performed in order for a bank to be engaged in the “business of banking.”  Indeed, the text in 

general is permissive and therefore consistent with an expansive grant of discretion in the 

Comptroller to assign content to the phrase.  Accordingly, there is nothing in the text of the 

National Bank Act that precludes the OCC’s interpretation codified at 12 C.F.R. § 5.20(e)(1).   

1. In NationsBank, the Supreme Court Recognized the OCC’s Authority to 
Interpret the Ambiguous Term “Business of Banking” 

 These statutory references to the “business of banking” have rarely been the subject of 

litigation that has added interpretive meaning, with the exception of Section 24(Seventh), which 

has been litigated throughout the history of the National Bank Act.29  Section 24(Seventh) 

provides that national banks are authorized: 

To exercise . . . all such incidental powers as shall be necessary 
to carry on the business of banking; by discounting and 
negotiating promissory notes drafts, bills of exchange, and other 
evidences of debt; by receiving deposits; by buying and selling 
exchange, coin, and bullion; by loaning money on personal 
security; and by obtaining, issuing, and circulating notes [and 
provisions limiting securities and stock sales].  

 
12 U.S.C. § 24(Seventh) (emphasis added).  The Supreme Court explicated this text definitively 

in NationsBank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251 (1995).  

In NationsBank, the OCC had interpreted the Section 24(Seventh) text to permit the Comptroller 

                                                            
28 Banker’s bank: The Comptroller of the Currency may also issue a “certificate of authority to 
commence the business of banking” to [a banker’s bank].  12 U.S.C. § 27(b)(1) (emphasis 
added).    
 
29 See, e.g., Merchants’ Bank v. State Bank, 77 U.S. 604 (1870) (power to certify checks); First 
Nat’l Bank of Charlotte v. National Exch. Bank, 92 U.S. 122 (1876) (power to purchase 
securities in the course of settling a claim); Clement Nat’l Bank v. Vermont, 231 U.S.120 (1913) 
(power to pay state taxes on depositors’ accounts); Colorado Nat’l Bank v. Bedford, 310 U.S. 41 
(1940) (power to operate a safe deposit business); Franklin Nat’l Bank v. New York, 347 U.S. 
373 (1954) (power to advertise). 
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to authorize national banks to sell annuities to bank customers.  513 U.S. at 254.  That 

interpretation was challenged by an insurance agents’ association that argued that the text should 

instead be read to limit the scope of permissible banking powers under Section 24(Seventh) to 

activities connected with the five statutorily enumerated powers: discounting, deposit-taking, 

trading in exchange and money, lending, and dealing in notes.  Under this theory, an implicit 

expressio unius est exclusio alterius statutory structure argument, the general authorization to 

“exercise . . . all such incidental powers as shall be necessary to the business of banking” would 

be circumscribed by the succeeding text listing specific powers.  513 U.S. at 257-258.  The 

Supreme Court expressly and emphatically rejected that argument. 

 First, the Court reviewed the OCC’s interpretation through the framework of Chevron 

deference.  513 U.S. at 256-57.  “As the administrator charged with supervision of the National 

Bank Act, see § 1, 26-27, 481, the Comptroller bears primary responsibility for surveillance of 

the ‘business of banking’ authorized by § 24 Seventh.”  513 U.S. at 256. 

It is settled that courts should give great weight to any reasonable 
construction of a regulatory statute adopted by the agency charged 
with the enforcement of that statute.  The Comptroller of the 
Currency is charged with the enforcement of banking laws to an 
extent that warrants the invocation of this principle with respect to 
his deliberative conclusions as to the meaning of these laws.  

Id. at 256-57 quoting Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 403-04 (1987).   

Applying this standard of review, the Court affirmed the OCC’s construction of the 

Section 24(Seventh) phrase “incidental powers . . . necessary to carry on the business of 

banking” as an independent grant of authority, not limited by the specified enumerated grants of 

authority,  id. at 257, rejecting the argument by the insurance agents to the contrary:   

We expressly hold that the ‘business of banking’ is not limited to 
the enumerated powers in § 24 Seventh and that the Comptroller 
therefore has discretion to authorize activities beyond those 
specifically enumerated.  The exercise of the Comptroller’s 
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discretion, however, must be kept within reasonable bounds.  
Ventures distant from dealing in financial investment instruments – 
for example, operating a travel agency – may exceed those bounds.   

Id. at 258 n.2.30   

NationsBank marked a watershed in construing the term “business of banking,” resolving 

an analytical dispute that had sharply divided courts of appeals for two decades.  On one side of 

the divide, the D.C. Circuit had prefigured NationsBank by rejecting a narrow interpretation of 

Section 24(Seventh), instead deferring to the “expert financial judgment” of the Comptroller. 

Am. Ins. Ass’n v. Clarke, 865 F.2d 278 (D.C. Cir. 1988) (municipal bond insurance part of the 

business of banking).  On the other side of the divide, two courts of appeals had adopted a more 

restrictive test limiting the scope of permissible powers to those related to the enumerated 

powers in Section 24(Seventh).  See M&M Leasing Corp. v. Seattle First Nat’l Bank, 563 F.2d 

1377, 1382 (9th Cir. 1977) (power “must be ‘convenient or useful’ in connection with the 

performance of one of the bank’s established activities pursuant to its express powers under the 

National Bank Act”) (equipment leasing); Arnold Tours, Inc. v. Camp, 472 F.2d 427, 431 (1st 

Cir. 1972) (test is whether the activities were “directly related to one or another of a national 

bank’s express powers”) (travel agency not authorized).31  NationsBank rejected that test, 

                                                            
30 This analysis resolved the preexisting question whether there is a distinction between 
“business of banking” and “all such incidental powers as shall be necessary to carry on the 
business of banking.”  Before NationsBank, there were active questions whether a given power 
was “part of” the business of banking or “incidental to” the business of banking.  By equating the 
section 24(Seventh) text with the “business of banking,” NationsBank established that it is a 
unitary inquiry. 
 
31 Two other courts of appeals did not definitively endorse or reject the Arnold Tours test: First 
Nat’l Bank of Eastern Arkansas v. Taylor, 907 F.2d 775, 777-778 (8th Cir. 1990) (debt 
cancellation contracts); Sec. Indus. Ass’n v. Clarke, 885 F. 2d 1034, 1048 (2d Cir. 1989) 
(mortgage pass-through certificates.) 
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implicitly superseding Arnold Tours, M&M Leasing,32 and other decisions that had relied upon 

them.  Accordingly, the reasoning of any “business of banking” decisions that preceded 

NationsBank is subject to reconsideration in light of its holding.33  

2. The D.C. Circuit Has Confirmed the OCC’s Authority To Issue A Limited 
Purpose National Bank Charter 
 

Just as the OCC was afforded deference in NationsBank in broadly interpreting the 

general powers of national banks under the “business of banking,” the OCC has received 

deference in defining narrowly the scope of a particular national bank’s powers in a case that 

strongly supports the Comptroller’s authority to charter a special purpose national bank, and by 

extension, to codify that authority in 12 C.F.R. § 5.20(e)(1).  Indep. Cmty. Bankers Ass’n of 

South Dakota, Inc. v. Bd. of Governors of the Fed. Reserve Sys., 820 F.2d 428 (D.C. Cir. 1987), 

cert. denied, 484 U.S. 1004 (1988) (“ICBA v. FRB”).  In a chartering decision made long before 

the amendment of Section 5.20(e)(1), the OCC issued a limited purpose national bank charter, 

upheld by the D.C. Circuit, authorizing a national bank to exercise limited powers so as to 

comply with state law to enable it to engage in interstate banking under the Bank Holding 

Company Act (the “BHCA”).  At the time, the BHCA accorded states some control over the 

ability of bank holding companies to acquire a national bank in a state other than the bank’s 

home state.34  820 F. 2d at 430-431.  Then-applicable South Dakota law limited the operations of 

                                                            
32 While the NationsBank holding displaced the test applied by M&M Leasing, NationsBank 
fully vindicated the policy observation articulated in M&M Leasing: “the powers of national 
banks must be construed so as to permit the use of new ways of conducting the very old business 
of banking.”  M&M Leasing Corp., 563 F.2d at 1382. 
 
33  As discussed below, one such case is Indep. Bankers Ass’n of Am. v. Conover, 1985 U.S. Dist. 
Lexis 22529 (M.D. Fla. 1985), which is cited by CSBS.   
 
34 Issues related to interstate banking were later largely resolved by 1994 legislation: the Riegle-
Neal Interstate Banking and Branching Efficiency Act of 1994. 
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such national banks, in particular the deposit-taking function, in order to protect state-chartered 

institutions from competition.  Id. at 431.   

ICBA v. FRB, a suit against the Federal Reserve Board, involved challenges to actions by 

the Federal Reserve Board and (embedded within the same petition) the OCC: 1) the Federal 

Reserve Board’s approval of the acquisition of a South Dakota-based national bank, newly 

created to carry out the credit card business of a Texas-based bank holding company; and 2) the 

OCC’s issuance of a charter to that credit card national bank35 with powers limited to conform to 

the South Dakota restrictions.36  The D.C. Circuit noted that the Comptroller’s decision to charter 

the limited purpose bank built upon a prior OCC chartering decision reflected in a Federal 

Reserve order, Citicorp, 67 Fed. Res. Bull. 181 (1982).  There, the Comptroller had noted that 

the grant of authority to national banks under Section 24(Seventh) is “permissive, rather than 

mandatory,” and that a national bank “rarely contemplates engaging in the full range of 

permissible activities.”  820 F.2d. at 439.  The Comptroller assessed that the decision to operate 

as a limited service bank so as to avoid conflict with a state statute is “a business decision.”  Id.    

Among the arguments made by the ICBA against the validity of the Federal Reserve’s 

decision was that there is “no such institution as a ‘special purpose’ national bank,” and that the 

limited national bank charter was otherwise inconsistent with federal law.  820 F. 2d at 438-40.  

                                                            
 
35  The Charters Booklet describes credit card banks as “institutions whose primary business line 
is the issuance of credit cards, the generation of credit card receivables, and activities incidental 
to that line of business.  Some credit card banks may have other lines of business but they are not 
generally material to the bank.”  Ex. B at 51. 
 
36 The national bank charter application at issue in ICBA v. FRB, while proposing the primary 
activity of the new bank to be credit card services, also proposed to provide limited deposit-
taking, lending, and checking services to the local community to the extent permitted under state 
law.  820 F.2d at 439.  There is nothing in the reasoning of the D.C. Circuit opinion that placed 
any weight on the existence of those nominal activities.   
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The D.C. Circuit rejected those arguments and held the limited purpose bank charter to be within 

the Comptroller’s “particular expertise.”  

We have no doubt but that the Comptroller’s construction and 
application of the National Bank Act in this context is reasonable.  
There is nothing in the language or legislative history of the 
National Bank Act that indicates congressional intent that the 
authorized activities for nationally chartered banks be mandatory.  
Restriction of a national bank’s activities to less than the full scope 
of statutory authority conflicts with the purposes of the Act only if 
it undermines the safety and soundness of the bank or interferes 
with the bank’s ability to fulfill its statutory obligations. That 
judgment requires consideration of the particular legal and 
business circumstances of the individual banks—a judgment 
within the particular expertise of the Comptroller and reserved to 
his chartering authority. 

 
820 F.2d at 440.  Accordingly, the reasoning of ICBA v. FRB supports the OCC’s authority to 

promulgate Section 5.20(e)(1) and illustrates that the legal concept of a special purpose national 

bank power is not novel or unprecedented, but rather follows a decades-old OCC practice.37  

B. Under Chevron Step II, the OCC Reasonably Interpreted the 
Statutory Term “Business of Banking” by Reference to Three Core 
Banking Activities Identified in the National Bank Act 

In considering the adoption of Section 5.20(e)(1), see supra pp. 6-7, the OCC weighed 

the ways in which to give content to the statutory term “business of banking” in determining 

eligibility for a national bank charter.38  The OCC’s Final Rule provided, “A special purpose 

                                                            
37 Shortly after ICBA v. FRB was decided in June 1987, Congress amended the Bank Holding 
Company Act to create an exception from the definition of “bank” applicable to credit card 
banks.  Competitive Equality Banking Act of 1987, Pub. L. No. 100-86, 101 Stat. 552 (August 
10, 1987) codified at 12 U.S.C. § 1841(c)(2)(F).  There is no corresponding statutory chartering 
authority for credit card banks in the National Bank Act.  Instead, the OCC has chartered credit 
card banks relying on the inherent authority endorsed in ICBA v. FRB. 
 
38 The regulation recites that the statutory authority for the chartering regulation generally 
includes 12 U.S.C. §§ 21, 24(Seventh), 26 and 27, each of which includes a reference to “the 
business of banking.” 
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bank that conducts activities other than fiduciary activities must conduct at least one of the 

following three core banking functions: receiving deposits; paying checks; or lending money.”  

12 C.F.R. § 5.20(e)(1).  In its Complaint, CSBS objects to Section 5.20(e)(1), arguing that it is 

unreasonable on policy and historical grounds for the OCC not to require deposit-taking as a 

necessary activity for a national bank.  To the contrary, historical understanding and caselaw 

support the reasonable choices made by the OCC in interpreting the “business of banking” in a 

manner reflected by the regulation in its current form.  

In the preamble to the Final Rule that promulgated 12 C.F.R. § 5.20(e)(1) in 2003, the 

OCC explained that it added the “core banking activities” requirement by reference to 12 U.S.C. 

§ 36, which defines a national bank “branch” as a branch place of business “at which deposits are 

received, or checks paid, or money lent.”  12 U.S.C. § 36(j).39  While Section 36 does not include 

the term “business of banking,” the OCC looked for guidance to a Supreme Court decision 

construing the statutory phrase the “general business of each national banking association” in 12 

U.S.C. § 81 by reference to the core activities of Section 36.  Clarke v. Sec. Indus. Ass’n 

(“Clarke v. SIA”), 479 U.S. 388 (1987).  Section 81 restricts the locations at which a national 

bank may conduct business.  “The general business of each national banking association shall 

be transacted in the place specified in its organization certificate and in the branch or branches, if 

any, established or maintained by it in accordance with the provisions of [12 U.S.C. § 36].” 

12 U.S.C. § 81 (emphasis added).  The close textural resemblance of “the business of banking” 

                                                            
39 “The term ‘branch’ as used in this section shall be held to include any branch bank, branch 
office, branch agency, additional office, or any branch place of business located in any State or 
Territory of the United States or in the District of Columbia at which deposits are received, or 
checks paid, or money lent.  The term ‘branch,’ as used in this section, does not include an 
automated teller machine or remote service unit.”  12 U.S.C. § 36(j). 
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to the “general business” of each bank supports the OCC’s reliance upon Clarke v. SIA to 

connect the “core activities” of Section 36 to the OCC’s chartering authority. 

In Clarke v. SIA, the OCC had approved a national bank’s application to offer discount 

brokerage services at, inter alia, non-branch locations both inside and outside the bank’s home 

state.  A securities trade association challenged the approval, arguing that the phrase “general 

business” of each banking association in Section 81 should be read more broadly than the 

Section 36 activities to include all activities statutorily authorized for national banks, including 

the sale of securities, which would therefore limit where such sales could be conducted.  479 

U.S. at 406.  The Supreme Court rejected that argument.  The Court noted that the phrase “the 

general business of each national banking association” is ambiguous and held the Comptroller’s 

interpretation entitled to deference.  479 U.S. at 403-04.  The Court observed that national banks 

engage in many activities, and there was no evidence that Congress intended all of those 

activities to be subject to the geographical limitations of Sections 81 and 36.  479 U.S. at 406-09.  

Instead, the Court found reasonable the OCC’s conclusion that the general business of the bank 

under Section 81 included only “core banking functions,” and not all incidental services that 

national banks are authorized to provide.  479 U.S. at 409.  The Court also held that the OCC 

reasonably equated “core banking functions” with the activities identified in Section 36, which 

defined “branch” as any place “at which deposits are received, or checks paid, or money lent.”  

Id.  

The Court’s endorsement of the OCC’s analysis — that national banks engage in many 

activities, but that only these three activities represent “core banking functions” and so define the 

“general business” of the bank — provides support for treating any one of these same three 

activities as the required core activity for purposes of the chartering provisions.  Just as the 
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“general business” of each national bank is undefined in the location restriction of Section 81, 

the “business of banking” is undefined in the chartering provisions of Sections 21 and 27(a).  

The natural reading of the two phrases is similar in meaning, which supports the reasonableness 

of using the common source of Section 36(j) for the interpretation of each.  Because the terms of 

Section 36 are linked by “or,” performing only one of the activities is sufficient to meet the 

statutory definition and to cause the location restrictions to apply.40  This interpretation provides 

symmetry and consistency between the chartering and the location provisions of the National 

Bank Act.41    

VI. CSBS FAILS IN ITS ARGUMENTS THAT THE OCC LACKS STATUTORY 
AND CONSTITUTIONAL AUTHORITY TO ISSUE A SECTION 5.20(e)(1) 
CHARTER  

The CSBS Complaint outlines a variety of arguments against the OCC’s proposed use of 

Section 5.20(e)(1) to charter as a national bank an entity that does not take deposits, including 

arguments predicated on policy, statutes other than the National Bank Act, caselaw, the 

                                                            
40 Because the “activities” element of the definition “is written in the disjunctive, the offering of 
any one of the three services will provide the basis for finding that ‘branch’ banking is taking 
place.”  First Nat’l Bank in Plant City v. Dickinson, 396 U.S. 122, 135 (1969). 
 
41 The requirements in 12 U.S.C. § 22 for the content of a bank’s organization certificate do not 
alter this conclusion.  Part of the process of forming a new national bank includes the execution 
of an “organization certificate” by the bank’s organizers.  The certificate recites basic 
information (such as the name of the bank, its location, the amount of stock, and the names of 
initial shareholders).  See 12 U.S.C. §§ 21 – 23.  The location provision requires the certificate to 
include “the place where its operations of discount and deposit are to be carried on.”  12 U.S.C. 
§ 22(Second).  Historically, the reference to operations of “discount” and “deposit” would have 
fixed the city where these two functions, traditionally requiring repeated retail contact with bank 
customers, would take place.  Functionally, the provision served to specify where the main office 
of the bank would be located.  In any event, the provision does not mandate the performance of 
those activities, but rather simply requires identification of the place where any such activities 
would be conducted.    
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legislative history of the National Bank Act, historical practice, and the Constitution.  None of 

these arguments can be sustained.   

CSBS’s central thesis, that the OCC’s statutory authority under 12 U.S.C. § 27(a) to charter 

an entity to “commence the business of banking” does not extend to authority to charter a 

national bank that does not accept deposits, Compl. ¶¶ 6, 7, 65, 77-82, is contrary to the Supreme 

Court (NationsBank; Clarke v. SIA) and D.C. Circuit (ICBA v. FRB) authority discussed above.  

CSBS’s expressio unius argument that principles of statutory construction applied to the 

chartering provisions at 12 U.S.C. § 27(a), (b) and the definition of “bank” for purposes of the 

Bank Holding Company Act at 12 U.S.C. §1841(c)(2)(D) and (F) yield the result that special 

purpose charters require express statutory authorization, Compl. ¶¶ 38-41, cannot be sustained in 

light of the statutory structure and history of Section 27 and the rejection of an analogous 

argument by the Supreme Court in NationsBank.  CSBS’s statement that the legislative history of 

the National Bank Act identifies receiving deposits as an essential function, Compl. ¶ 31, fails to 

offer a citation to authority to support that proposition.  The 19th and 20th century Supreme Court 

cases that CSBS cites for the proposition that receiving deposits is essential to the business of 

banking, Compl. ¶ 32, did not directly address that issue.  The two district court opinions cited 

by CSBS for the proposition that a bank that does not receive deposits is not in the “business of 

banking,” Compl. ¶¶ 32, 40, 42-43, quickly ceased to be viable law and have since been 

superseded by legislation or subsequent Supreme Court authority.  The provisions of non-

National Bank Act statutes such as the Bank Holding Company Act relied upon by CSBS, 

Compl. ¶¶ 33-37, 43, have no bearing upon the OCC’s interpretation of the National Bank Act.  

Historical sources do not yield the conclusion that deposit-taking is a function indispensable to 

the definition of the “business of banking,” Compl. ¶ 32, but show instead that 19th Century 
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authority recognized a variety of functions that could be, or need not be, performed by a “bank.”  

Finally, long-established Supreme Court authority, reiterated in 2007, defeats CSBS’s appeal to 

the Supremacy Clause and the Tenth Amendment.  Compl. ¶¶ 115-121.  

A. CSBS’s Statutory Construction Arguments Lack Merit 

1. Judicial Authority And Statutory Context Defeat CSBS’s Expressio Unius 
Argument  

 
CSBS cannot sustain its argument that the expressio unius canon of statutory construction 

yields the result that the specific legislation allegedly authorizing or recognizing the chartering of 

special purpose national banks – trust banks, banker’s banks, and credit card banks – creates an 

inference that Congress intended to withhold inherent special purpose chartering authority from 

the OCC.  CSBS Compl. ¶ 79.  First, the text of Section 27 does not reflect the structural pattern 

that triggers the canon’s application.  “As we have held repeatedly, the canon expressio unius est 

exclusio alterius does not apply to every statutory listing or grouping; it has force only when the 

items expressed are members of ‘an associated group or series,’ justifying the inference that 

items not mentioned were excluded by deliberate choice, not inadvertence.”  Barnhart v. 

Peabody Coal Co., 537 U.S. 149, 168 (2003); see U.S. v. Vonn, 535 U.S. 55, 65 (2002).42  No 

such inference is available for Section 27, where the provisions do not present a like series, but 

are different in kind: a general chartering authority, a specific chartering authority (banker’s 

banks) and a ratification of charters issued under unspecified authority (trust banks).  Moreover, 

because the general chartering authority dates from 1864, the recognition of trust banks was 

                                                            
42 “The maxim generally has force only when the items expressed are members of an associated 
group or series, justifying the inference that items not expressed were excluded by deliberate 
choice.”  2A Sutherland Statutory Construction § 47:25.  
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added by legislation in 1978,43 and the authority for banker’s banks was added in 1982, the 

structure of the statute is not the product of a single Congress to which any intent can be 

attributed.  The distinct provisions instead reflect discrete legislation by different Congresses, 

widely separated in time, responding to disparate reasons for legislation.  “The possibilities 

either of [congressional] neglect or of implied delegation to the agency grow more likely as the 

contrasted contexts grow more remote from each other.”  Clinchfield Coal Co. v. Fed. Mine 

Safety & Health Review Comm’n, 895 F.2d 773, 779 (D.C. Cir. 1990).  “The canon can be 

overcome by ‘contrary indications that adopting a particular rule or statute was probably not 

meant to signal any exclusion.’”  Marx v. General Revenue Corp., 133 S. Ct. 1166, 1175 (2013). 

Additionally, because the canon of expressio unius is inherently statute-specific, no 

meaningful inference can be drawn from the provisions of non-National Bank Act statutes such 

as the credit card bank exception in the BHCA.  See 12 U.S.C. § 1841(c)(2)(F).44  Finally, in 

NationsBank, as discussed supra pp. 25-28, the Supreme Court rejected an implicit expressio 

unius argument with respect to the enumerated express powers in Section 24(Seventh) that, “as 

an associated group or series,” would more plausibly satisfy the legislative pattern associated 

                                                            
43 The trust bank provision in section 27(a) was enacted in 1978 after a district court had held 
that the OCC did not have authority to charter a limited purpose trust bank.  See Nat’l State Bank 
of Elizabeth, N.J. v. Smith, No.76-1479 (D.N.J. 1977), rev’d on other grounds, 591 F.2d 223 (3d 
Cir. 1979) (discussed below).  The trust bank text in part retroactively ratified previously issued 
charters.  This text therefore must be read as a post-hoc congressional endorsement of the OCC’s 
inherent authority to issue special purpose charters. 
 
44  Indeed, the BHCA exception for credit card banks in 12 U.S.C. § 1841(c)(2)(F) is at odds 
with CSBS’s theory of the case because there is no corresponding chartering authority for credit 
card banks in the National Bank Act.  Notwithstanding the absence of any such specific National 
Bank Act authorization for credit card banks, the OCC has chartered such credit card banks and 
has been sustained in so doing.  See discussion of ICBA v. FRB supra.  Credit card banks, 
therefore, stand as a counterexample to CSBS’s argument that special purpose charters require 
specific statutory authority. 
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with application of the canon than does the structure of Section 27.  For all these reasons specific 

to the statutory text and structure, CSBS cannot sustain its expressio unius argument.45  

2. CSBS Errs in Relying On Statutes Other than the National Bank Act 

CSBS errs in its attempts to extract meaning from the provisions of non-National Bank 

Act statutes addressing “bank” or “banking” for interpretation of the National Bank Act.  As a 

matter of statutory interpretation, these arguments are meritless because it is well settled that the 

meaning of the same term, let alone similar terms, across different statutes may vary “to meet the 

purposes of the law.”  U.S.  v. Cleveland Indians Baseball Co., 532 U.S. 200, 213, 218-20 (2001) 

(ambiguities in identical statutory terms should not be resolved identically regardless of their 

surroundings; instead, deference is due to agency’s interpretations); see also Yates v. U.S., 135 S. 

Ct. 1074, 1082 (2015) (“We have several times affirmed that identical language may convey 

varying content when used in different statutes, sometimes even in different provisions of the 

same statute.”) (collecting cases); Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 595 

(2004) (also rejecting the presumption of uniform usage of statutory terms). 

Contrary to CSBS’s suggestion, there is no aspect of the BHCA that defines the term 

“business of banking” as it appears in the general chartering authority of the National Bank Act 

in Section 27(a).  The provisions defining the term “bank” found in the BHCA at 12 U.S.C. 

§ 1841(c)(1) have the purpose of identifying which entities will cause their controlling 

                                                            
45  More generally, the Supreme Court and the D.C. Circuit have repeatedly expressed caution in 
the application of the canon, especially in an administrative context.  “The expressio unius canon 
is a ‘feeble helper in an administrative setting, where Congress is presumed to have left to 
reasonable agency discretion questions that it has not directly resolved.’”  Adirondak Medical 
Ctr. v. Sebelius, 740 F.3d 692, 697 (2014), quoting Cheney R.R. Co. v. ICC, 902 F.2d 66, 68-69 
(D.C. Cir. 1990); see also Mobile Commc’n Corp. of Am. v. FCC, 77 F.3d 1399, 1404-05 
(maxim, unsupported by arguments based on the statute’s structure and legislative history, “too 
thin a reed” to support the conclusion that Congress had clearly resolved the issue); Martini v. 
Fed. Nat’l  Mortg. Ass’n, 178 F. 3d 1336, 1343 (D.C. Cir. 1999) (same).   
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organization to become subject to regulation as “bank holding companies.”  Accordingly, that 

definition serves a legislative purpose very different from the chartering provisions of the 

National Bank Act and provides no meaning as to the functions necessary to qualify as the 

“business of banking” in Section 27.   

B. The Judicial Authority Cited by CSBS Is Not Entitled to Weight 

CSBS errs in relying on two subsequently superseded district court cases in 1979 and 

1985 for the proposition that the OCC lacks authority to charter a limited-purpose national bank.  

In Nat’l State Bank of Elizabeth, N.J. v. Smith, No. 76-1479 (D.N.J. 1977), the OCC issued a 

charter to a national bank limited to the business of a commercial bank trust department and 

related activities.  Nat’l State Bank of Elizabeth, N.J. v. Smith, 591 F.2d 223, 227 (3d Cir. 1979).  

The district court concluded that the charter was “contrary to law and invalid,” though the 

reasoning supporting that conclusion is unreported.  Id. at 228.  After the district court decision, 

and during the appeal, Congress amended 12 U.S.C. § 27(a) to recognize trust banks, 

retroactively and going forward.  Id. at 231.  On appeal, the Third Circuit reversed the district 

court, applying the terms of the newly amended Section 27(a), declining to address the 

correctness of the district court decision when entered, and opining that the legislation had 

“validated the Comptroller’s action.”  591 F.2d at 231-32.  Accordingly, this district court 

decision ceased to have any force and effect in 1979, did not receive an endorsement on the 

merits from the Third Circuit, and is unentitled to weight in this Court.   

In Indep. Bankers Ass’n of Am. v. Conover, 1985 U.S. Dist. Lexis 22529 (M.D. Fla. 

1985) (“Conover”), banks and trade associations challenged the OCC’s authority under Section 

27(a) to charter “nonbank banks,” banks limited so that they would either not accept demand 

deposits or make commercial loans, or both, so as to avoid the definition of “bank” in the BHCA 
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and attendant restrictions on interstate operations.  Id. at *2.46  In awarding the plaintiffs a 

preliminary injunction against final approval of a nonbank bank charter, the court disapprovingly 

characterized nonbank banks as taking advantage of a statutory definition to structure themselves 

so as to “escape regulation” under the BHCA, id. at *3, and in determining that the plaintiffs had 

a likelihood of success on the merits, the court looked to the “historical understanding in law and 

custom” of the term “business of banking.”  Id. at *23.   

Conover is not good law.  First, the ruling in Conover was an interim preliminary 

injunction order that was subsequently vacated when the case was dismissed before final 

judgment.  See Docket Entry No. 137, dated Sept. 11, 1987 (attached hereto as Exhibit K).  

Moreover, the analysis in Conover is in substantial conflict with the later decision of the D.C. 

Circuit in ICBA v. FRB, discussed above, as to the OCC’s authority to issue a limited purpose 

charter, and in conflict with the expansive test for “business of banking” established in 

NationsBank, as discussed above.  Additionally, a Supreme Court decision the year following 

Conover discounted the “intentional avoidance of regulation” justification partly relied upon in 

Conover to issue an injunction.  Bd. of Governors of the Fed. Reserve Sys. v. Dimension Fin. 

                                                            
46 “Nonbank banks” were national banks that refrained from engaging in either accepting 
demand deposits or making commercial loans or both in order to avoid coming within the 
definition of “bank” under the BHCA.  Such nonbank banks were “banks” within the meaning of 
the National Bank Act, the Federal Reserve Act, the Federal Deposit Insurance Act, and other 
federal statutes, and supervised accordingly, but were not banks for BHCA purposes.  This 
structure had business utility in that nonbank banks could be owned by a company without it 
becoming regulated as a bank holding company, and a nonbank bank could avoid then-existing 
geographic limits applicable only to a “bank” under the BHCA.  Ultimately, the issues were 
resolved when Congress passed the Competitive Equality Banking Act of 1987, Pub. L. No. 100-
86, 101 Stat. 552 (August 10, 1987), which expanded the definition of “bank” under the BHCA, 
but added exceptions so that some institutions would remain nonbanks under the BHCA, while 
continuing to be treated as banks under other statutory regimes.  See generally Fein, Federal 
Bank Holding Company Law § 5.02[2][g] (3d ed. 2017). 
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Corp., 474 U.S. 361 (1986) (rejecting Federal Reserve Board’s argument that its expansive 

regulation was justified to prevent exploitation of statutory loopholes).  Because the district court 

opinion never reached final judgment, because it is in conflict with a later decision by the D.C. 

Circuit, and because parts of its rationale were superseded by legislation and by the Supreme 

Court decisions in NationsBank and Dimension, the Conover opinion is not entitled to weight in 

this Court. 

C. Neither the Legislative History of the National Bank Act Nor Historical 
Understanding Contradicts the OCC’s Interpretation 

CSBS invokes “industry custom” and historical practice47 in a futile attempt to establish 

that the OCC is not authorized to charter a bank that does not take deposits.  History untethered 

from the National Bank Act, however, cannot establish a plain meaning for the term “business of 

banking” or render the OCC’s interpretation unreasonable for Chevron purposes.  In any event, 

the historical understanding of banking and, more saliently, the understanding nearly 

contemporaneous with the National Bank Act, do not support CSBS’s position.  Although the 

National Bank Act contains no definition of “bank” or “business of banking,” Congress passed 

legislation in 1866 that did define the term “bank” for the purposes of amendments to an 1864 

tax statute.  See Internal Revenue Act of 1866, ch. 184, 14 Stat. 98 (1866).  For the purposes of 

application of a tax on bank capital, Congress legislated that “bank” would mean:   

Every incorporated or other bank, and every person, firm, or 
company having a place of business where credits are opened by 
the deposit or collection of money or currency, subject to be paid 
or remitted upon draft, check, or order, or where money is 
advanced or loaned on stocks, bonds, bullion, bills of exchange, or 
promissory notes, or where stocks, bonds, bullion, bills of 

                                                            
47 The Complaint also refers to the legislative history of the National Bank Act, but provides no 
citations in support, instead referring to a National Bank Act statutory provision, addressed supra 
pp. 25-28.  See Compl. ¶ 31. 
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exchange, or promissory notes are received for discount or for sale, 
shall be regarded as a bank or as a banker. . . . 
 

Id. at 115.  This definition recognizing various forms of non-deposit taking entities as a “bank” 

refutes CSBS assertion that the Congress of the 1860s understood deposit-taking to be a 

necessary function of either a bank generally or of a national bank chartered pursuant to Section 

27.48 

Six years later, the Supreme Court had occasion to consider the scope of a statutory 

exception to another tax provision applicable to banks contained in the Internal Revenue Act of 

1866 in Oulton v. German Savings & Loan Society, 84 U.S. 109 (1872) (Clifford, J.).  In support 

of its decision that a savings and loan was a “bank” within the meaning of the statute, the Court 

stated that an institution is a bank “in the strictest commercial sense” if it engages in only one of 

the three functions of deposit taking, discounting, or circulation.  Id at 118-19.  (“Banks in the 

commercial sense are of three kinds, to wit: 1, of deposit; 2, of discount; 3, of circulation.  

Strictly speaking the term bank implies a place for the deposit of money, as that is the most 

obvious purpose of such an institution . . . .  Modern bankers frequently exercise any two or even 

all three of those functions, but it is still true that an institution prohibited from exercising any 

more than one of those functions is a bank . . . .”).   

The cases cited by CSBS for historical understanding, Compl. ¶ 32, do not consider, let 

alone answer, the question of whether a bank must accept deposits or perform any other 

particular core function to be chartered as a national bank or to be otherwise considered a bank in 

a more general sense.  See Mercantile Nat’l Bank v. City of N.Y., 121 U.S. 138, 156 (1887) 

                                                            
48 This 1866 statutory definition is further authority contrary to CSBS’s allegations, Compl. 
¶¶ 33-37, that because certain definitions of bank in other parts of the U.S. Code require deposit 
taking, so must 12 U.S.C. Section 27.  See supra pp 37-38.  
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(discussing various aspects of the business of banking and their relation to the term “moneyed 

capital” in tax statute); U.S. v. Philadelphia Nat’l Bank, 374 U.S. 321, 326 (1963) (delineating 

relevant product market in antitrust banking cases). 

D.  Neither Section 5.20(e)(1) Nor any Charter Issued Under Section 5.20(e)(1) in 
the Future Would Violate the Supremacy Clause or the Tenth Amendment 

In the 153-year history of the national bank system, it has been repeatedly established 

that the Supremacy Clause operates in concert with the National Bank Act to displace state laws 

or state causes of action that conflict with federal law or that prevent or significantly interfere 

with national bank powers.  See, e.g., Barnett Bank of Marion Co. v. Nelson, 517 U.S. 25 (1996); 

Franklin Nat’l Bank v. New York, 347 U.S. 373 (1954).  As a federal regulation, Section 

5.20(e)(1) preempts contrary state law.  See, e.g., Smiley v. Citibank (South Dakota), 517 U.S. 

735 (1996); Fidelity Fed. Sav. & Loan Ass’n v. De La Cuesta, 458 U.S. 141 (1982).  Under these 

lines of authority, a fintech chartered as a national bank under Section 5.20(e)(1) would be 

entitled to the protections of the National Bank Act against state interference.   

It bears repeating that the entire legislative scheme is one that 
contemplates the operation of state law only in the absence of 
federal law and where such state law does not conflict with the 
policies of the National Bank Act.  So long as he does not 
authorize activities that run afoul of federal laws governing the 
activities of national banks, therefore, the Comptroller has the 
power to preempt inconsistent state law.   

 
CSBS v. Conover, 710 F.2d 878, 885 (D.C. Cir. 1983). 

The Tenth Amendment is not implicated when the Constitution assigns authority to the 

federal government.  “If a power is delegated to Congress in the Constitution, the Tenth 

Amendment expressly disclaims any reservation of that power to the States.”  Watters v. 

Wachovia Bank, N.A., 550 U.S. 1, 22 (2007).  “Regulation of national bank operations is a 

prerogative of Congress under the Commerce and Necessary and Proper Clauses.”  Id. 

Case 1:17-cv-00763-JEB   Document 8-2   Filed 07/28/17   Page 50 of 52
Appendix Item 6: Excerpt from Draft OCC Brief

105

hjackson
Cross-Out


	4. Complaint in Conference of State Bank Supervisors - PD.pdf
	cs.pdf
	c.pdf

	5. Independent Bankers Ass'n of Am. v. Conover - PD.pdf
	INDEPENDENT BANKERS ASSN. OF AMERICA v. CONOVER
	Reporter
	Core Terms
	Case Summary
	Procedural Posture
	Bookmark_clspara_1

	Overview
	Bookmark_clspara_3

	Outcome
	Bookmark_clspara_4

	LexisNexis® Headnotes
	Bookmark_clscc1
	Bookmark_hnpara_1
	Bookmark_clscc2
	Bookmark_hnpara_2
	Bookmark_clscc3
	Bookmark_hnpara_3
	Bookmark_clscc4
	Bookmark_hnpara_4
	Bookmark_clscc5
	Bookmark_hnpara_5
	Bookmark_clscc6
	Bookmark_hnpara_6
	Bookmark_clscc7
	Bookmark_hnpara_7
	Bookmark_clscc8
	Bookmark_hnpara_8
	Bookmark_clscc9
	Bookmark_hnpara_9
	Bookmark_clscc10
	Bookmark_hnpara_10
	Bookmark_clscc11
	Bookmark_hnpara_11

	Opinion by
	Opinion
	Bookmark_para_1
	Bookmark_para_2
	Bookmark_para_3
	Bookmark_LNHNREFclscc1
	Bookmark_fnpara_1
	Bookmark_para_4
	Bookmark_para_5
	Bookmark_para_6
	Bookmark_I4FPJ9H70K1MNJ2730000400
	Bookmark_I4FPJ9H70K1MNJ2720000400
	Bookmark_para_7
	Bookmark_para_8
	Bookmark_para_9
	Bookmark_para_10
	Bookmark_para_11
	Bookmark_para_12
	Bookmark_para_13
	Bookmark_para_14
	Bookmark_para_15
	Bookmark_I4FPJ9H70K1MNJ2750000400
	Bookmark_I4FPJ9H70K1MNJ2740000400
	Bookmark_para_16
	Bookmark_para_17
	Bookmark_para_18
	Bookmark_para_19
	Bookmark_LNHNREFclscc2
	Bookmark_para_20
	Bookmark_I4FPJ9H70K1MNJ27D0000400
	Bookmark_I4FPJ9H70K1MNJ2760000400
	Bookmark_I4FPJ9H70K1MNJ27G0000400
	Bookmark_I4FPJ9H70K1MNJ27F0000400
	Bookmark_para_21
	Bookmark_I4FPJ9H70K1MNJ27J0000400
	Bookmark_I4FPJ9H70K1MNJ27T0000400
	Bookmark_I4FPJ9H70K1MNJ27W0000400
	Bookmark_I4FPJ9H70K1MNJ27H0000400
	Bookmark_I4FPJ9H70K1MNJ27S0000400
	Bookmark_I4FPJ9H70K1MNJ27W0000400_2
	Bookmark_LNHNREFclscc3
	Bookmark_I4FPJ9H70K1MNJ27V0000400_2
	Bookmark_para_22
	Bookmark_I4FPJ9H70K1MNJ2840000400
	Bookmark_LNHNREFclscc4
	Bookmark_I4FPJ9H70K1MNJ27X0000400
	Bookmark_para_23
	Bookmark_I4FPJ9H70K1MNJ2860000400
	Bookmark_I4FPJ9H70K1MNJ28H0000400
	Bookmark_I4FPJ9H70K1MNJ28K0000400
	Bookmark_I4FPJ9H70K1MNJ2850000400
	Bookmark_I4FPJ9H70K1MNJ2870000400
	Bookmark_I4FPJ9H70K1MNJ28G0000400
	Bookmark_I4FPJ9H70K1MNJ28K0000400_3
	Bookmark_I4FPJ9H70K1MNJ28J0000400_3
	Bookmark_para_24
	Bookmark_I4FPJ9H70K1MNJ2910000400
	Bookmark_I4FPJ9H70K1MNJ2950000400
	Bookmark_I4FPJ9H70K1MNJ28M0000400
	Bookmark_I4FPJ9H70K1MNJ2920000400
	Bookmark_I4FPJ9H70K1MNJ29D0000400
	Bookmark_I4FPJ9H70K1MNJ29D0000400_4
	Bookmark_I4FPJ9H70K1MNJ2950000400_5
	Bookmark_I4FPJ9H70K1MNJ2940000400_5
	Bookmark_I4FPJ9H70K1MNJ29C0000400_5
	Bookmark_para_25
	Bookmark_I4FPJ9H70K1MNJ29G0000400
	Bookmark_I4FPJ9H70K1MNJ29J0000400
	Bookmark_I4FPJ9H70K1MNJ29F0000400
	Bookmark_I4FPJ9H70K1MNJ29M0000400
	Bookmark_I4FPJ9H70K1MNJ29H0000400
	Bookmark_I4FPJ9H70K1MNJ29M0000400_6
	Bookmark_I4FPJ9H70K1MNJ29K0000400_6
	Bookmark_para_26
	Bookmark_para_27
	Bookmark_para_28
	Bookmark_I4FPJ9H70K1MNJ29P0000400
	Bookmark_I4FPJ9H70K1MNJ2BD0000400
	Bookmark_I4FPJ9H70K1MNJ29N0000400
	Bookmark_I4FPJ9H70K1MNJ29R0000400
	Bookmark_I4FPJ9H70K1MNJ29T0000400
	Bookmark_I4FPJ9H70K1MNJ29W0000400
	Bookmark_I4FPJ9H70K1MNJ2B90000400
	Bookmark_I4FPJ9H70K1MNJ2BC0000400
	Bookmark_I4FPJ9H70K1MNJ2BF0000400
	Bookmark_I4FPJ9H70K1MNJ2BH0000400
	Bookmark_para_29
	Bookmark_para_30
	Bookmark_para_31
	Bookmark_LNHNREFclscc5
	Bookmark_para_32
	Bookmark_para_33
	Bookmark_para_34
	Bookmark_para_35
	Bookmark_para_36
	Bookmark_fnpara_2
	Bookmark_I4FPJ9H70K1MNJ2BM0000400
	Bookmark_I4FPJ9H70K1MNJ2BK0000400
	Bookmark_I4FPJ9H70K1MNJ2BK0000400_7
	Bookmark_I4FPJ9H70K1MNJ2BN0000400
	Bookmark_I4FPJ9H70K1MNJ2BN0000400_8
	Bookmark_I4FPJ9H70K1MNJ2BR0000400
	Bookmark_para_37
	Bookmark_LNHNREFclscc6
	Bookmark_para_38
	Bookmark_fnpara_3
	Bookmark_I4FPJ9H70K1MNJ2BV0000400
	Bookmark_I4FPJ9H70K1MNJ2BT0000400
	Bookmark_para_39
	Bookmark_para_40
	Bookmark_para_41
	Bookmark_para_42
	Bookmark_para_43
	Bookmark_I4FPJ9H70K1MNJ2BX0000400
	Bookmark_I4FPJ9H70K1MNJ2BW0000400
	Bookmark_para_44
	Bookmark_I4FPJ9H70K1MNJ2C00000400
	Bookmark_I4FPJ9H70K1MNJ2C20000400
	Bookmark_LNHNREFclscc7
	Bookmark_I4FPJ9H70K1MNJ2BY0000400
	Bookmark_I4FPJ9H70K1MNJ2C10000400
	Bookmark_para_45
	Bookmark_I4FPJ9H70K1MNJ2C40000400
	Bookmark_I4FPJ9H70K1MNJ2C30000400
	Bookmark_I4FPJ9H70K1MNJ2C60000400
	Bookmark_I4FPJ9H70K1MNJ2C50000400
	Bookmark_para_46
	Bookmark_para_47
	Bookmark_I4FPJ9H70K1MNJ2CH0000400
	Bookmark_I4FPJ9H70K1MNJ2C90000400
	Bookmark_para_48
	Bookmark_I4FPJ9H70K1MNJ2CK0000400
	Bookmark_fnpara_4
	Bookmark_fnpara_5
	Bookmark_I4FPJ9H70K1MNJ2CJ0000400
	Bookmark_I4FPJ9H70K1MNJ2CM0000400
	Bookmark_fnpara_6
	Bookmark_I4FPJ9H70K1MNJ2CR0000400
	Bookmark_I4FPJ9H70K1MNJ2CP0000400
	Bookmark_para_49
	Bookmark_I4FPJ9H70K1MNJ2CT0000400
	Bookmark_I4FPJ9H70K1MNJ2CS0000400
	Bookmark_I4FPJ9H70K1MNJ2CV0000400
	Bookmark_I4FPJ9H70K1MNJ2CX0000400
	Bookmark_para_50
	Bookmark_para_51
	Bookmark_I4FPJ9H70K1MNJ2D10000400
	Bookmark_LNHNREFclscc8
	Bookmark_I4FPJ9H70K1MNJ2D00000400
	Bookmark_I4FPJ9H70K1MNJ2DD0000400
	Bookmark_para_52
	Bookmark_LNHNREFclscc9
	Bookmark_para_53
	Bookmark_para_54
	Bookmark_I4FPJ9H70K1MNJ2DH0000400
	Bookmark_I4FPJ9H70K1MNJ2DG0000400
	Bookmark_para_55
	Bookmark_para_56
	Bookmark_para_57
	Bookmark_para_58
	Bookmark_para_59
	Bookmark_para_60
	Bookmark_para_61
	Bookmark_para_62
	Bookmark_para_63
	Bookmark_para_64
	Bookmark_I4FPJ9H70K1MNJ2DN0000400
	Bookmark_LNHNREFclscc10
	Bookmark_I4FPJ9H70K1MNJ2DM0000400
	Bookmark_I4FPJ9H70K1MNJ2DP0000400
	Bookmark_fnpara_7
	Bookmark_para_65
	Bookmark_I4FPJ9H70K1MNJ2FB0000400
	Bookmark_I4FPJ9H70K1MNJ2FD0000400
	Bookmark_I4FPJ9H70K1MNJ2F90000400
	Bookmark_I4FPJ9H70K1MNJ2FD0000400_9
	Bookmark_I4FPJ9H70K1MNJ2FV0000400_9
	Bookmark_I4FPJ9H70K1MNJ2FX0000400_9
	Bookmark_I4FPJ9H70K1MNJ2FC0000400_9
	Bookmark_I4FPJ9H70K1MNJ2FX0000400
	Bookmark_I4FPJ9H70K1MNJ2FV0000400
	Bookmark_I4FPJ9H70K1MNJ2FF0000400
	Bookmark_LNHNREFclscc11
	Bookmark_I4FPJ9H70K1MNJ2FW0000400
	Bookmark_I4FPJ9H70K1MNJ2FY0000400
	Bookmark_I4FPJ9H70K1MNJ2GJ0000400
	Bookmark_para_66
	Bookmark_I4FPJ9H70K1MNJ2GN0000400
	Bookmark_I4FPJ9H70K1MNJ2GM0000400
	Bookmark_I4FPJ9H70K1MNJ2GP0000400
	Bookmark_para_67
	Bookmark_para_68
	Bookmark_para_69
	Bookmark_para_70
	Bookmark_I4FPJ9H70K1MNJ2HB0000400
	Bookmark_I4FPJ9H70K1MNJ2H90000400
	Bookmark_I4FPJ9H70K1MNJ2HC0000400
	Bookmark_para_71
	Bookmark_para_72
	Bookmark_para_73
	Bookmark_I4FPJ9H70K1MNJ2HV0000400
	Bookmark_I4FPJ9H70K1MNJ2HV0000400_12
	Bookmark_I4FPJ9H70K1MNJ2HT0000400_12
	Bookmark_I4FPJ9H70K1MNJ2HW0000400
	Bookmark_para_74
	Bookmark_I4FPJ9H70K1MNJ2JH0000400
	Bookmark_I4FPJ9H70K1MNJ2HY0000400
	Bookmark_para_75
	Bookmark_para_76
	Bookmark_para_77
	Bookmark_para_78
	Bookmark_para_79
	Bookmark_para_80
	Bookmark_para_81
	Bookmark_para_82





